
APPENDIX 2  - FREEDOM OF 

INFORMATION LAW (FOIL) 

This  s e c t i o n  d i s c u s s e s  how a  c i t i z e n  o r  o i l  and gas  ope ra to r  may reques t  

acces s  t o  information on f i l e  wi th  t h e  Department, and t h e  c r i t e r i a  t h e  

Department must use i n  determining whether t o  permit o r  deny acces s  t o  t h a t  

information under t h e  Freedom of Information Law (Publ ic  O f f i c e r s  Law, 

s e c t i o n s  84-90). 

A l l  of t h e  information maintained by S t a t e  agenc ies  i s  a c c e s s i b l e  t o  t h e  

pub l i c ,  except f o r  r eco rds  o r  po r t i ons  of r eco rds  which f a l l  w i th in  one of 

e i g h t  c a t e g o r i e s  s p e c i f i c a l l y  exempted from d i s c l o s u r e  under Sec t ion  87(2) (d) .  

Two of t h e s e  c a t e g o r i e s  apply t o  t h e  O i l ,  Gas, So lu t ion  Mining and Gas Storage 

Programs. The Department may deny acces s  t o  records  o r  po r t i ons  of records  t h a t :  

a .  a r e  s p e c i f i c a l l y  exempted from d i s c l o s u r e  by S t a t e  o r  Federa l  

s t a t u t e ;  

b. a r e  t r a d e  s e c r e t s  o r  a r e  maintained f o r  t h e  r egu la t i on  of commercial 

e n t e r p r i s e  which i f  d i s c lo sed  would cause s u b s t a n t i a l  i n j u r y  t o  t h e  

competi t ive p o s i t i o n  of t h e  sub jec t  e n t e r p r i s e .  

The Environmental Conservation Law r e s t r i c t s  publ ic  access  t o  records  

which r evea l  t h e  amounts of o i l  o r  gas  produced, s o l d ,  purchased, acqui red ,  

s t o r e d  o r  t r anspo r t ed  w i th in  t h e  S t a t e .  Sec t ion  23.0305.8 ( f )  of t h e  ECL 

s t a t e s  t h a t  product ion records  must be kept c o n f i d e n t i a l  f o r  s i x  months a f t e r  

t h e  per iod t o  which those  records  o r  r e p o r t s  apply. I n  a d d i t i o n ,  permit 

a p p l i c a t i o n s  a r e  sub jec t  t o  environmental review, and t h e  Department has  

e s t a b l i s h e d  a  po l i cy  t h a t  permit a p p l i c a t i o n s  a r e  a c c e s s i b l e  t o  t h e  publ ic .  

Access t o  a l l  o the r  types  of information f a l l s  under t h e  gu ide l ines  of 

t h e  Freedom of Information Law (FOIL). 

Under t h e  Freedom of Information Law r e g u l a t i o n s ,  each agency must 

maintain a  l ist  of  a l l  t h e  s u b j e c t s  o r  f i l i n g  c a t e g o r i e s  used i n  keeping i t s  



r eco rds ,  and must appoint  a  records  access  o f f i c e r  t o  coord ina te  t he  agency 's  

response t o  publ ic  r eques t s  f o r  access  t o  those  records .  The r eco rds  access  

o f f i c e r  keeps t h e  sub jec t  mat ter  l ists up-to-date, a s s i s t s  t h e  r eques t e r  i n  

i d e n t i f y i n g  the  records  sought,  makes cop ie s  of t h e  r eco rds  o r  a s s i s t s  t h e  

r eques t e r  i n  making copies ,  c e r t i f i e s  t h a t  t h e  cop ie s  a r e  accu ra t e  and, i f  t he  

records  cannot be found, c e r t i f i e s  t h a t  t h e  agency does not have possess ion  of 

t h e  reques ted  records  o r  t h a t  they cannot be found a f t e r  a  d i l i g e n t  search.  

A r eques t  f o r  acces s  must be made i n  wr i t i ng ,  and must "reasonably 

describe1'  t h e  record of i n t e r e s t  by providing d a t e s ,  t i t l e s ,  f i l e  

de s igna t ions ,  o r  any o the r  in format ion  which w i l l  h e l p  t o  f i n d  t h e  requested 

r eco rds  ( s e c t i o n  89(3) ) .  A reques t  f o r  o i l  and gas  or  s o l u t i o n  mining 

informat ion  should be d i r e c t e d  t o  t h e  Records Access O f f i c e r ,  Department of 

Environmental Conservation, 50 Wolf Road, Albany, NY 12233-0001. Within f i v e  

bus iness  days a f t e r  r ece iv ing  of a  w r i t t e n  r eques t ,  t h e  agency must make t h e  

record  a v a i l a b l e ,  deny acces s  i n  wr i t i ng  and g ive  t h e  reasons  f o r  d e n i a l ,  o r  

f u r n i s h  a  w r i t t e n  acknowledgement of r e c e i p t  of r eques t  and a  s ta tement  of t h e  

approximate d a t e  when t h e  reques t  can be granted o r  denied. A f e e  may not be 

charged f o r  i n spec t ion ,  c e r t i f i c a t i o n ,  o r  a  search  f o r  t h e  r eco rds ,  but  f e e s  

up t o  $.25 may be charged f o r  each photocopied page, o r  a  f e e  which is based 

on t h e  a c t u a l  c o s t  of reproduct ion may be imposed ( s e c t i o n  8 7 ( l ) ( b ) ( i i i ) ) .  

When a  r eques t  is rece ived ,  t h e  Department must fo l low t h e  c r i t e r i a  i n  

paragraph ( d ) ,  subdiv is ion  ( 2 ) ,  s e c t i o n  87 of t h e  Publ ic  O f f i c e r s  Law i n  

m a k i n g . i t s  de te rmina t ion  t o  g ran t  o r  cont inue an except ion  from d i sc lo su re .  

The same c r i t e r i a  a r e  l i s t e d  i n  6  NYCRR 616.7 ( c ) ( 2 )  of t h e  O f f i c i a l  

Compilation of t he  Rules and Regulat ions of New York S t a t e ,  and p e r t a i n  

s p e c i f i c a l l y  t o  t he  O i l ,  Gas, and Solu t ion  Mining Programs. The c r i t e r i a  t h e  

Department must cons ider  a r e :  



1. Whether or not the records are trade secrets or are maintained for 

the regulation of commercial enterprise which if disclosed would 

cause substantial injury to the competitive position of the 

commercial enterprise. 

2. Factors pertaining to determining whether or not a trade secret 

exists: 

a. the extent to which the information is known outside of the 

business of the person submitting the information; 

For example, if the depth to the producing horizon can be easily 

determined using data from other nearby wells, or from 

publically available reference sources, then the information may 

be well known outside the business of the submitter. 

b. the extent to which it is known by the person's employees and 

other involved in his business; 

For example, if information is disseminated among the company's 

employees, investors, or partners, it may not be considered 

con£ idential. 

c. the extent of the measures taken by the person to guard the 

secrecy of the information; 

For example, if the information is generally kept in a locked 

safe, it may be considered confidential. 

d. the value of the information to the person and to his 

competitors; 

For example, if the company's long-term leasing strategy is 

based on information contained in the records from a well or 

wells, and this information cannot be generated from other 

available sources, it may be considered exempt from disclosure. 

e. the amount of effort or money expended by the person in 



deve lop ing  t h e  i n f o r m a t i o n ;  

For example, i f  a  company i n v e s t e d  i n  s e i s m i c  d a t a  i n  a  w i l d c a t  

a r e a ,  t h e  i n f o r m a t i o n  may be  determined t o  be exempt from 

d i s c l o s u r e .  

f .  t h e  e a s e  o r  d i f f i c u l t y  w i t h  which t h e  i n f o r m a t i o n  cou ld  be  

p r o p e r l y  a c q u i r e d  o r  d u p l i c a t e d  by o t h e r s .  

For example, d e s p i t e  a  s i z a b l e  inves tment  i n  a  s p e c i f i c  w e l l  

l o c a t i o n ,  t h e  w e l l  h a s  been d r i l l e d  i n  a n  o l d ,  e x i s t i n g  f i e l d ,  

and o t h e r  o p e r a t o r s  c a n  e a s i l y  a c q u i r e  o r  deve lop  t h e  

i n f o r m a t i o n  from t h a t  p a r t i c u l a r  w e l l .  

A w r i t t e n  d e n i a l  of a c c e s s  must s t a t e  t h e  r e a s o n s  f o r  t h e  d e n i a l ,  and 

a d v i s e  you of your r i g h t  t o  a p p e a l  t o  t h e  person d e s i g n a t e d  t o  h e a r  a p p e a l s  by 

t h e  Commissioner of t h e  Department. I f  your  r e q u e s t  i s  d e n i e d ,  you may a p p e a l  

t h e  d e c i s i o n  withi'n 30 days .  Upon r e c e i v i n g  a n  a p p e a l ,  t h e  agency h a s  10 

b u s i n e s s  days  t o  f u l l y  e x p l a i n  i n  w r i t i n g  t h e  r e a s o n s  f o r  f u r t h e r  d e n i a l  t o  

a c c e s s  o r  p rov ide  a c c e s s .  Copies  of a l l  a p p e a l s  and t h e  d e t e r m i n a t i o n s  made 

i n  t h o s e  a p p e a l s  must be s e n t  t o  t h e  Committee on  Open Government, which 

moni to r s  compliance w i t h  t h e  Freedom of I n f o r m a t i o n  Law among New York S t a t e  

a g e n c i e s ,  and i n t e r c e d e s  when a  d e n i a l  h a s  been made improper ly .  An a p p l i c a n t  

may s e e k  a  f u l l  j u d i c i a l  r ev iew of  a  f i n a l  agency d e n i a l  by i n i t i a t i n g  a  

proceeding under A r t i c l e  78 of t h e  C i v i l  P r a c t i c e  Law and Rules .  A c o u r t  may, 

a t  i t s  d i s c r e t i o n ,  award r e a s o n a b l e  a t t o r n e y ' s  f e e s  t o  pe r sons  c h a l l e n g i n g  a  

d e n i a l  of  a c c e s s  t o  r e c o r d s  i n  c o u r t  under c e r t a i n  c i rcumstances .  The c o u r t  

must f i n d  t h a t  t h e  r e c o r d  was of  " c l e a r l y  s i g n i f i c a n t  i n t e r e s t  t o  t h e  g e n e r a l  

p u b l i c , "  and t h a t  t h e  agency " lacked a  r e a s o n a b l e  b a s i s  of law f o r  wi thho ld ing  

t h e  record" .  
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