NEW YORK STATE:
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the Alleged Violations

of the Environmental Conservation Law of Rulings on:
the State of New York (ECL) Article 17,
and Title 6 of the Official Compilation (1) Motion for Order
of Codes Rules and Regulations of the without hearing,
State of New York (6NYCRR) part 750, by and
(2) Petition to
Intervene
Benjamin Jurgielewicz and
Jurgielewicz Duck Farm d/b/a 25828823128;224

Jurgielewicz Duck Farm
April 29, 2010

Respondents

Proceedings

l. Motion for Order without Hearing

With a cover letter dated June 9, 2009, Staff from the
Department’s Region 1 Office, Stony Brook, New York (Department
staff) provided the Office of Hearings and Mediation Services
(OHMS) with a copy of a motion for order without hearing dated
June 9, 2009 with supporting papers (see Title 6 of the Official
Compilation of Codes Rules and Regulations of the State of New
York [6 NYCRR] 8§ 622.12). In this matter, Department staff is
represented by Kari E. Wilkinson, Esg., Assistant Regional
Attorney. Appendix A to this ruling 1s a list of the papers
filed by Department staff.

According to the June 9, 2009 motion, Benjamin Jurgielewicz
owns real property in the Town of Brookhaven (Suffolk County)
located at Tax Map District 200, Section 788, Block 1, Lot
1.006, which i1s adjacent to West Mill Pond. At this location,
Mr. Jurgielewicz operates the Jurgielewicz Duck Farm.

In sixteen causes of action, the June 9, 2009 motion
alleges that Mr. Jurgielewicz and the Jurgielewicz Duck Farm
(collectively, Respondents) violated the terms and conditions of
the state pollutant discharge elimination system (SPDES) permit,
as well as provisions of the Environmental Conservation Law of
the State of New York (ECL) article 17 (Water Pollution
Control), and implementing regulations at 6 NYCRR part 750. For
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these alleged violations, Department staff requests an Order
from the Commissioner that grants the motion for order without
hearing; assesses a total civil penalty of $600,000; and directs
Respondents to comply with Schedule A (see Wilkinson
Affirmation, Exhibit D), which outlines the activities that
Respondents must undertake so that the treated wastewater
discharges from the duck farm would comply with the effluent
limitations of the SPDES permit.

Respondents, by their legal counsel, Jonathon Sinnreich,
Esg. (Sinnreich, Kosakoff & Messina, LLP, Central Islip, New
York), replied to Department staff’s June 6, 2009 motion for
order without hearing. Respondents” reply papers are dated
August 28, 2009. Appendix B to this ruling is a list of the
documents in Respondents” reply. Although Respondents oppose
Department staff’s June 6, 2009 motion, Respondents admit some
of the alleged violations. Respondents contend, however, that a
hearing is necessary to resolve factual disputes associated with
the violations they contest, as well as to determine the
appropriate relief.

With leave from the Chief Administrative Law Judge,
Department staff responded to Respondents” reply. Department
staff’s response is dated October 9, 2009.

In a letter dated October 19, 2009, Respondents, Department
staff and Save the Forge River, Inc., were advised that the
captioned matter was assigned to Administrative Law Judge (ALJ)
Daniel P. 0?Connell.

With a cover letter dated January 15, 2010, Mr. Sinnreich
advised that Respondents filed for bankruptcy under Chapter 11
of the United States Bankruptcy Code on January 11, 2010.

During a telephone conference call convened on February 5, 2010,
Respondents” bankruptcy counsel advised that the Department was
identified as a creditor in the bankruptcy proceeding. Also,
counsel acknowledged that the bankruptcy proceeding does not bar
the Department from enforcing the terms and conditions of
Respondents” SPDES permit.

Il1. Petition to Intervene

With a cover letter dated August 14, 2009, Save the Forge
River, Inc. (SFR), by its legal counsel, Reed W. Super, Esq.



-3 -

(Super Law Group, LLC, New York, New York) and Susan J. Kraham,
Esg., (The Environmental Law Clinic, Columbia University School
of Law, New York, New York) petitioned to intervene iIn the
captioned matter pursuant to 6 NYCRR 622.10(F). Appendix C iIs a
list of the documents submitted with the petition to intervene.

Respondents and Department staff oppose SFR’s petition to
intervene. Respondents” affirmation in opposition is dated
September 25, 2009. Department staff’s opposition is dated
September 28, 2009. In their respective papers, Respondents and
Department staff argue that SFR’s petition does not meet the
standards for intervention outlined at 6 NYCRR 622.10(f).

Discussion

l. Commencement of Proceedings and Motion for Order without
Hearing

With service of a notice of hearing, pre-hearing conference
and complaint dated December 5, 2008 upon Respondents,
Department staff duly commenced the captioned administrative
enforcement action. With a cover letter dated January 21, 2009,
Respondents filed an answer.

In addition to a notice of hearing and complaint,
Department staff may serve a motion for order without hearing.
With service of the motion upon a respondent, Department staff
must also send a copy of the motion papers to the Chief ALJ with
proof of service of the motion upon the respondent. (See
622_.3[b][1] and 622.12[a].)

Ms. Wilkinson states, in her June 9, 2009 affirmation (1Y 9
and 10), that Respondents agreed to accept service of an amended
notice of hearing and complaint. However, Department staff
served the June 6, 2009 motion for order without hearing rather
than serve an amended complaint.

After service of the June 6, 2009 motion, Department staff
consented to an extension of time for Respondents to file their
reply papers. OHMS received them on August 31, 2009.
Consequently, there are no issues related to the commencement of
this administrative enforcement action and the subsequent
service of Department staff’s June 6, 2009 motion for order
without hearing.
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A motion for order without hearing must be decided on the
evidence presented by the parties, not on argument. Such
evidence may include relevant documents and affidavits of
individuals with personal knowledge of the disputed facts. (See
6 NYCRR 622.12[d]; Civil Practice Law and Rules [CPLR]

§ 3212[b].)

An attorney’s affirmation “has no probative force” unless
the attorney has first-hand knowledge of the facts at issue
(Siegel, NY Prac § 281, at 442 [3d ed] [citation omitted]). In
2003, the Commissioner elaborated on the standard for granting a
motion for order without hearing, which is equivalent to the
standard applied for summary judgment:

The moving party on a summary judgment motion has the
burden of establishing his cause of action or defense
sufficiently to warrant the court as a matter of law
in directing judgment in his favor. The moving party
carries this burden by submitting evidence sufficient
to demonstrate the absence of any material issues of
fact. [A supporting] affidavit may not consist of
mere conclusory statements but must include specific
evidence establishing a prima facie case with respect
to each element of the cause of action that is the
subject of the motion. Similarly, a party responding
to a motion for summary judgment may not merely rely
on conclusory statements and denials but must lay bare
its proof. The failure of a responding party to deny
a fact alleged iIn the moving papers, constitutes an
admission of the fact.

(Matter of Locaparra, Final Decision and Order of the
Commissioner, June 16, 2003, at 4 [internal quotation marks and
citations omitted].)

Additionally, the weight of the evidence is not considered
on a motion for order without hearing.

Rather, the issue i1s whether the moving party has
offered sufficient evidence to support a prima facie
case for summary judgment. The test for sufficiency
of evidence in the administrative context iIs the
substantial evidence test -- whether the factual
finding is supported by the kind of evidence on which
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responsible persons are accustomed to rely in serious
affairs.

(Matter of Tractor Supply Co., Decision and Order of the

Commissioner, August 8, 2008, at 3 [internal quotation marks and
citations omitted].)

A. SPDES Permit Renewals

Respondents have held SPDES Permit No. NY-008125 since
February 1975 ( 7 Hass Affidavit). Since 1975, Department
staff has issued renewal SPDES permits several times. Over the
years, Respondents” SPDES permits have authorized the discharge
of treated wastewater from the duck farm to West Mill Pond, a
tributary of the Forge River. Permit renewal terms, relevant to
the captioned enforcement action, are effective from June 1,
2001 to June 1, 2006 (see Hass Affidavit, Exhibit 2), and from
March 28, 2008 to January 7, 2012 (see Hass Affidavit, Exhibit

3).

Department staff conducted a full technical review of the
duck farm”s SPDES permit in 2005, and issued a draft permit in
May 2005. The draft SPDES permit included a revised effluent
limit for total nitrogen, among other things. The draft SPDES
permit was revised for a second time in December 2007. (1 10
Leung Affidavit.)

Subsequently, modifications to Respondents” SPDES permit
became effective on March 28, 2008. During the intervening time
from June 1, 2006 to March 28, 2008, Respondents operated the
duck farm pursuant to the terms and conditions of the SPDES
permit, effective from June 1, 2001 to June 1, 2006, as provided
for by State Administrative Procedure Act (SAPA) 8§ 401(2). (Y 8
Haas Affidavit; § 6 Leung Affidavit.)

The terms and conditions of the SPDES permits specify
effluent limits and monitoring requirements for various
parameters, including but not limited to, flow, ultimate oxygen
demand (UOD), total suspended solids (TSS), settleable solids,
oil and grease (0&G), total coliform, and residual chlorine.

The March 2008 modifications to the SPDES permit also included a
compliance schedule to upgrade the facility to meet effluent
limits and monitoring requirements by November 1, 2009. (See
Hass Affidavit, Exhibits 2 and 3; § 10 Leung Affidavit.)



B. Enforcement and Order on Consent

In 2004, Department staff and the Suffolk County District
Attorney’s Office commenced a criminal enforcement action
against Mr. Jurgielewicz and the duck farm because the
wastewater discharge from the duck farm had created a delta in
West Mill Pond. The criminal enforcement action was resolved
with the execution of an administrative Order on Consent (DEC
File No. R1-20040511-232) dated February 7, 2005 (see Wilkinson
Affirmation, Exhibit A). The February 7, 2005 Order on Consent
required Mr. Jurgielewicz to dredge West Mill Pond, among other
things. In addition, Department staff imposed some
modifications to the SPDES permit, as discussed above. (T 2
Hass Affidavit; { 7 Leung Affidavit.)

C. Alleged Violations

In Ms. Wilkinson’s June 9, 2009 affirmation (11 18-60),
Department staff outlines the charges alleged against
Respondents In sixteen causes of action.

1. Reported Effluent Limits

The violations alleged in the first through eighth causes
of action are based on information that Respondents reported on
the discharge monitoring reports (DMRs) fTiled with the
Department. In the first cause of action (11 18-20 Wilkinson
Affirmation), Department staff asserts that Respondents exceeded
the daily average effluent limits prescribed in the SPDES permit
for ultimate oxygen demand (UOD) on 33 occasions between January
2005 and February 2009. As the second cause of action (Y1 21-23
Wilkinson Affirmation), Department staff contends that
Respondents exceeded the daily maximum effluent limits
prescribed in the SPDES permit for UOD on 30 occasions between
March 2005 and December 2008.

In the third cause of action (Y 24-26 Wilkinson
Affirmation), Department staff asserts that Respondents exceeded
the daily average effluent limit prescribed in the SPDES permit
for total suspended solids (TSS) on 24 occasions between January
2005 and February 2009. For the fourth cause of action (1Y 27-
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29 Wilkinson Affirmation), Department staff asserts that
Respondents exceeded the daily maximum effluent limit prescribed
in the SPDES permit for TSS in June 2006; and March, April, May,
June, July and August 2007.

As the fifth cause of action (1T 30-32 Wilkinson
Affirmation), Department staff asserts that Respondents exceeded
the daily average effluent limit prescribed in the SPDES permit
for oil and grease (0&G) on 22 occasions from March 2005 to
November 2008. In the sixth cause of action (11 33-35 Wilkinson
Affirmation), Department staff asserts that Respondents exceeded
the daily maximum effluent limit prescribed in the SPDES permit
for 0&G on 23 occasions between October 2005 and February 2009.

For the seventh cause of action (1Y 36-38 Wilkinson
Affirmation), Department staff asserts that Respondents exceeded
the daily maximum effluent limit prescribed in the SPDES permit
for settleable solids on 21 occasions from March 2005 through
January 2009.

As the eighth cause of action (T 39-41 Wilkinson
Affirmation), Department staff asserts that Respondents exceeded
the daily maximum effluent limit prescribed in the SPDES permit
for coliform In October and December 2005; January, April, May,
and November 2006; February, June and July 2007; December 2008;
and January 2009.

2. Compliance Schedule

The violations alleged in the ninth through thirteenth
causes of action relate to the requirements outlined in the
SPDES permit that became effective on March 28, 2008, and which
includes a schedule of compliance (see Haas Affidavit, Exhibit 3
at 11 of 13). In the ninth cause of action (1Y 42-45 Wilkinson
Affirmation), Department staff asserts that Respondents did not
submit a comprehensive nutrient management plan to Department
staff by April 1, 2008 as required by Item 1 of the compliance
schedule (see Haas Affidavit, Exhibit 3 at 11 of 13, Condition
[2])- [In addition, Department staff contends that the required
comprehensive management plan is overdue by 433 days, based on
the date of Department staff’s motion.

As the tenth cause of action (1T 44-45 Wilkinson
Affirmation), Department staff asserts that Respondents did not
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submit an engineering report with plans and specifications
prepared by a professional engineer, as well as an operations
and maintenance manual also prepared by a professional engineer
to Department staff by June 1, 2008 as required by ltem 2 of the
compliance schedule (see Haas Affidavit, Exhibit 3 at 11 of 13,
Condition [a])- Department staff contends that the required
documents are overdue by 372 days, based on the date of
Department staff’s motion.

For the eleventh cause of action (11 46-47 Wilkinson
Affirmation), Department staff asserts that on three separate
occasions, Respondents did not submit notices of compliance or
noncompliance to Department staff within 14 days following the
dates established in ltems 1 through 3 of the compliance
schedule (see Haas Affidavit, Exhibit 3 at 11 of 13, Condition
[b])- Department staff contends that the required notices were
not received as of June 8, 2009.

In the twelfth cause of action (1T 48-49 Wilkinson
Affirmation) Department staff asserts that Respondents did not
submit a best management practices plan to Department staff by
June 1, 2008 as required by special condition No. 2 of the SPDES
permit (see Haas Affidavit, Exhibit 3 at 12 of 13). Using the
date of the motion (i.e., June 8, 2009), Department staff
contends that the plan is overdue by 372 days.

For the thirteenth cause of action (Y 50-51 Wilkinson
Affirmation), Department staff asserts that on 37 occasions,
Respondents did not submit a noncompliance report and Permit
Attachment B (Incident Report) as necessary with each DMR when
discharges exceeded effluent limits prescribed in the SPDES
permit (see Haas Affidavit, Exhibit 2 at 4 of 4, Condition [d];
and Exhibit 3 at 10 of 13, Condition [c]).

3. Missing and Late-filed DMRs

For the remaining causes of action, Department staff
alleges that Respondents did not file discharge monitoring
reports (DMRs), or failed to file them on time. As the
fourteenth cause of action (1Y 52-53 Wilkinson Affirmation),
Department staff asserts that Respondents did not submit any
DMRs for September, October, November and December 2007, and
from January 2008 through September 2008.
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With respect to the SPDES permit effective March 28, 2008,
DMRs are due 28 days after the end of the reporting period (see
Haas Affidavit, Exhibit 3 at 10 of 13, Condition [b]). [In the
fifteenth cause of action (91 54-56 Wilkinson Affirmation),
Department staff asserts that Respondents untimely filed the
DMRs for October, November and December 2008, and for January
and February 2009 in violation of the terms and conditions of
the SPDES permit.

With respect to the SPDES permit in effect from June 1,
2006 to March 27, 2008, DMRs were due 45 days after the end of
the reporting period (see Haas Affidavit, Exhibit 2 at 4 of 4,
Condition [d]). For the sixteenth cause of action (Y1 57-59
Wilkinson Affirmation), Department staff asserts that
Respondents submitted DMRs more than 45 days after the end of
the reporting period on 21 occasions from February 2005 through
May 2007.

D. Department Staff’s Evidence

To demonstrate the violations alleged in the June 6, 2009
motion for order without hearing, Department staff provided the
following evidence. Cathy A. Haas is a New York State licensed
professional engineer, and holds a Bachelor of Science in
Mechanical Engineering from the State University of New York at
Binghamton. Since 2006, Ms. Haas has been an Environmental
Engineer Il with the Department’s Division of Water in Region 1.
From 1997 to 2006, Ms. Haas was an Environmental Engineer | with
the Department’s Division of Water in Region 1. Ms. Haas’s
responsibilities include reviewing SPDES permit applications and
renewal applications, and inspecting facilities with SPDES
permits for compliance. Ms. Haas is familiar with the
Jurgielewicz Duck Farm.

For this matter, Ms. Haas prepared an affidavit, sworn to
June 10, 2009. Attached to Ms. Haas’s affidavit i1s a copy of
her resume (Exhibit 1); copies of the SPDES permits for the duck
farm (Exhibits 2 and 3); copies of the relevant discharge
monitoring reports for the duck farm (Exhibit 4); and tables of
DMR violations for 2005, 2006, 2007, 2008, and for January and
February 2009 (Exhibit 5).

Staff’s proof also includes an affidavit by Anthony L.
Leung, sworn to June 9, 2009. Mr. Leung is a New York State
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licensed professional engineer, and holds a Bachelor of Science
in Chemical Engineering from the University of Colorado at
Boulder. Mr. Leung also holds a Master of Business
Administration from the University of Colorado at Boulder.

Since 2000, Mr. Leung has been an Environmental Engineer
11l with the Department’s Division of Water in Region 1, and is
the SPDES Permit and Grants Program Supervisor. From 1998 to
2000, Mr. Leung was an Environmental Engineer 11 with the
Department’s Division of Water in Region 1. Mr. Leung
supervises staff in the Division of Water including Ms. Haas,
and i1s responsible for the implementation of the SPDES permit
program in Region 1. Mr. Leung is familiar with the
Jurgielewicz Duck Farm. Exhibit 1 to Mr. Leung’s June 9, 2009
affidavit is a copy of his resume.

I1. Respondents” Reply

Respondents oppose Department staff’s motion for order
without hearing. However, Respondents do not contest their
liability with respect to the reporting and other violations
alleged in the ninth through sixteenth causes of action (1 2
and 13 Sinnreich Affirmation). Respondents argue there are
issues of fact that require a hearing with respect to the
charges alleged in the first through eighth causes of action.
In addition, Respondents argue a hearing Is necessary to
determine the appropriate relief. (1 2 and 14 Sinnreich
Affirmation.)

A Disputed Issues of Fact

Concerning the first through eighth causes of action,
Respondents contend that the data reported in their DMRs is
inaccurate due to calculation and methodological errors (11 3
Sinnreich Affirmation). To support his argument, Respondents
offer an affidavit by Dennis J. Totzke, P.E., President of
Applied Technologies, Inc. Given these reporting errors, which
were inadvertent, Respondents argue they should have the
opportunity at a hearing to present the correct data. ({1 15-23
Sinnreich Affirmation.)

Respondents state that they were not able to obtain any
discovery in this matter. In addition, Respondents argue that
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they filed requests pursuant to the Freedom of Information Law
(FOIL) for documents relevant to Department staff’s motion.
According to Respondents, Department staff has not yet responded
to the FOIL requests. Without reference to any authority,
Respondents contend that it would be unlawful to grant
Department staff’s motion with respect to the requested relief
without providing Respondents with an opportunity for discovery.
(1 5, 40-42 Sinnreich Affirmation.)

Though not expressly cited, it appears that Respondents are
referring to CPLR 3212(f). Pursuant to CPLR 3212(f), when facts
essential to justify opposition exit, but cannot be stated, a
motion for summary judgment must be denied until disclosure has
been taken.

With respect to the violations alleged in the June 9, 2009
motion for order without hearing, Department staff is relying
primarily on the DMRs filed by Respondents. For the allegations
related to the documentation that Respondents were required to
Tile pursuant to the terms of the permit but did not, Department
staff i1s relying on a search of the Department’s records. As
discussed below, Respondents do not offer any of the documents
that members of Department staff state, iIn their respective
affidavits, are missing. Consequently, with respect to
liability, Respondents have not shown that disclosure of
additional facts Is necessary to oppose the motion for order
without hearing. With respect to relief, however, Respondents
will have an opportunity to seek disclosure before the hearing
commences.

B. Respondents” Evidence

Respondents offered the following evidence to show there
are factual disputes that require adjudication. Dennis E.
Totzke i1s a professional engineer and President of Applied
Technologies, Inc. (Brookfield, Wisconsin). For this matter,
Mr. Totzke prepared an affidavit sworn to August 27, 2009.

Mr. Totzke holds a Bachelor of Science in Electrical
Engineering and a Master of Science in Sanitary Engineering from
Marquette University. According to Mr. Totzke’s resume (Totzke
Affidavit, Exhibit 1), he has over 30 years experience iIn the
analysis, design, and operation of industrial and municipal
water and wastewater treatment systems. Respondents retained
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Mr. Totzke and his firm to examine the impacts of wastewater
discharges from the duck farm on West Mill Pond, and to review
the data recorded on Respondents” DMRs (f 2 Totzke Affidavit).

Benjamin Jurgielewicz is the general partner and sole
proprietor of the Jurgielewicz Duck Farm. Mr. Jurgielewicz
prepared an affidavit for this matter, sworn to August 28, 2009.
The Jurgielewicz Duck Farm was started by Bronislaw
Jurgielewicz, Benjamin Jurgielewicz’s grandfather, in 1919.
Benjamin Jurgielewicz is a third generation duck farmer, and has
worked full time at the duck farm since graduating from college
in 1981. (1 2 Jurgielewicz Affidavit.)

In his affidavit, Mr. Jurgielewicz explains that he
inherited the duck farm from his father In 1991, and has
endeavored to keep the duck farm a viable business in order to
preserve a part of Long Island’s agricultural history (7 4
Jurgielewicz Affidavit). Mr. Jurgielewicz states further that
he has iInvested considerable effort, time, and money to comply
with environmental requirements, and intends to bring the farm’s
wastewater treatment facilities into compliance with the terms
and conditions of the SPDES permit (11 5-6, 20-23 Jurgielewicz
Affidavit). Mr. Jurgielewicz provides information concerning
his and the duck farm”’s financial condition (17 16-19
Jurgielewicz Affidavit).

Jeffrey S. Fuchs is a certified public account and a member
of the accounting firm of Esposito, Fuchs, Taormina and Company
(Central Islip, New York). Since 1993, Mr. Fuchs has been the
independent certified public account for Mr. Jurgielewicz and
the Jurgielewicz Duck Farm. For this matter, Mr. Fuchs prepared
an affidavit, sworn to August 28, 2009. In his affidavit, Mr.
Fuchs provides a review of the financial records for the
Jurgielewicz Duck Farm from 2004 through 2008. In part, Mr.
Fuchs’s affidavit is offered to show that Respondents are not
able to pay the requested civil penalty of $600,000.

I11. Rulings on Staff’s Motion for Order without Hearing

For the reasons outlined below, 1 grant Department staff’s
June 9, 2009 motion for order without hearing with respect to
liability. With respect to relief, however, 1 deny Department

staff’s motion. A hearing will be necessary to determine the
appropriate relief.
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A. Ninth, Tenth, Eleventh and Twelfth Causes of Action

As noted above, the violations alleged in the ninth through
twelfth causes of action relate to the requirements outlined iIn
the SPDES permit effective from March 28, 2008 through January
7, 2012, which include requirements outlined in a compliance
schedule (see Haas Affidavit, Exhibit 3) Respondents do not
contest liability with respect to the violations alleged in
these causes of action (f 2 Sinnreich Affirmation; Y 25-26
Jurgielewicz Affidavit).

1. Ninth Cause of Action

Department staff asserts that Respondents violated the
terms of the SPDES permit because they did not submit a
comprehensive nutrient management plan to Department staff by
April 1, 2008 as required by Item 1 of the compliance schedule
(see Haas Affidavit, Exhibit 3 at 11 of 13, Condition [a])- In
her June 10, 2009 affidavit (Y 13), Ms. Haas states that on or
about June 8, 2009, she and other members of Department staff
searched the Department’s files maintained at the Central Office
in Albany, New York and at the Region 1 Office in Stony Brook,
New York. Based on that search, Ms. Haas reports that
Respondents did not file the required comprehensive nutrient
management plan with the Department.

In addition to Department staff’s proof, Mr. Jurgielewicz
admits, In his August 28, 2009 affidavit (1 26), that the
allegation concerning Respondents” noncompliance with the permit
condition iIs “accurate and cannot be disputed.” He acknowledges
further that his failure to comply is serious, but argues that
the violation has had no direct or immediate adverse impact on
the environment of West Mill Pond or the Forge River (f 26
Jurgielewicz Affidavit).

Department staff’s proof establishes the violation alleged
in the ninth cause of action. In addition, Respondents admit
the violation. Therefore, 1 conclude that Respondents violated
Item No. 1 of the compliance schedule i1ncorporated into
Respondents” SPDES permit effective March 28, 2008 through
January 7, 2012 (see Haas Affidavit, Exhibit 3 at 11 of 13,
Condition [a])- As of the date of Department staff’s June 8,
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2009 motion, Respondents have not complied with this permit
requirement.

2. Tenth Cause of Action

Department staff asserts that Respondents violated the
terms of the SPDES permit because they did not submit an
engineering report with plans and specifications prepared by a
professional engineer, as well as an operations and maintenance
manual also prepared by a professional engineer to Department
staff by June 1, 2008 as required by Item 2 of the Compliance
Schedule (see Haas Affidavit, Exhibit 3 at 11 of 13, Condition
[2])- In her June 10, 2009 affidavit (T 14), Ms. Haas states
that on or about June 8, 2009, she and other members of
Department staff searched the Department’s files maintained at
the Central Office in Albany, New York and at the Region 1
Office in Stony Brook, New York. Based on that search, Ms. Haas
reports that Respondents filed neither the required engineering
report with plans and specifications, nor the operations and
maintenance manual. (See also 11 Leung Affidavit.)

In addition to Department staff’s proof, Mr. Jurgielewicz
admits, In his August 28, 2009 affidavit (T 26), that the
allegation concerning Respondents” noncompliance is ‘“accurate
and cannot be disputed.” He acknowledges further that his
failure to comply with the requirement is serious, but argues
that the violation has had no direct and immediate adverse
impact on the environment of West Mill Pond or the Forge River
(1 26 Jurgielewicz Affidavit).

Department staff’s proof establishes the violation alleged
in the tenth cause of action. Moreover, Respondents admit the
violation. Therefore, 1 conclude that Respondents violated Item
No. 2 of the compliance schedule incorporated into Respondents’
SPDES permit effective March 28, 2008 through January 7, 2012
(see Haas Affidavit, Exhibit 3 at 11 of 13, Condition [a])- As
of the date of Department staff’s June 8, 2009 motion,
Respondents have not complied with this permit requirement.

3. Eleventh Cause of Action

Department staff asserts that on three separate occasions,
Respondents violated the conditions of their SPDES permit
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because they did not submit notices of compliance or
noncompliance to Department staff within 14 days following the
dates established in ltems 1 through 3 of the compliance
schedule (see Haas Affidavit, Exhibit 3 at 11 of 13, Condition
[b])- In her June 10, 2009 affidavit (T 15), Ms. Haas states
that on or about June 8, 2009, she and other members of
Department staff searched the Department’s files maintained at
the Central Office in Albany, New York and at the Region 1
Office in Stony Brook, New York. Based on that search, Ms. Haas
reports that Respondents did not file any of the required
notices of compliance or noncompliance with respect to Item Nos.
1 through 3 of the compliance schedule.?

In addition to Department staff’s proof, Mr. Jurgielewicz
admits, In his August 28, 2009 affidavit (f 26), that the
allegation concerning noncompliance is “accurate and cannot be
disputed.” He acknowledges further that his failure to comply
with the requirement is serious, but argues that the violation
has had no direct and immediate adverse impact on the
environment of West Mill Pond or the Forge River (f 26
Jurgielewicz Affidavit).

Department staff’s proof establishes the violation alleged
in the eleventh cause of action. In addition, Respondents admit
the violation. Therefore, 1 conclude that Respondents did not
timely file three notices of compliance or noncompliance as
required by Condition [b] of the compliance schedule
incorporated into Respondents” SPDES permit effective March 28,
2008 through January 7, 2012 (see Haas Affidavit, Exhibit 3 at
11 of 13, Condition [b]). As of the date of Department staff’s
June 8, 2009 motion, Respondents have not complied with this
permit requirement.

1 As noted above, Item No. 1 from the compliance schedule required Respondents
to submit a comprehensive nutrient management plan by April 1, 2008. Item

No. 2 required an engineering report with plans and specifications prepared
by a professional engineer, as well as an operations and maintenance manual
also prepared by a professional engineer. Item No. 2 was due by June 1,

2008. Item No. 3 required Respondents to commence the construction
activities that were supposed to be described in the engineering report and
depicted in the plans and specifications by August 1, 2008.
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4. Twelfth Cause of Action

Department staff asserts that Respondents violated the
conditions of the SPDES permit because they did not submit a
best management practices plan to Department staff by June 1,
2008 as required by special condition No. 2 of the SPDES permit
(see Haas Affidavit, Exhibit 3 at 12 of 13). In her June 10,
2009 affidavit (1 16), Ms. Haas states that on or about June 8,
2009, she and other members of Department staff searched the
Department’s files. Based on that search, Ms. Haas reports that
Respondents did not file the required best management practices
plan by June 1, 2008. (See also 1 11 Leung Affidavit.)

In addition to Department staff’s proof, Mr. Jurgielewicz
admits, In his August 28, 2009 affidavit (f 26), that the
allegation concerning Respondents” noncompliance is “accurate
and cannot be disputed.” He acknowledges further that his
failure to comply with the requirement iIs serious, but argues
that the violation has had no direct and immediate adverse
impact on the environment of West Mill Pond or the Forge River
(1 26 Jurgielewicz Affidavit).

Department staff’s proof establishes the violation alleged
in the twelfth cause of action. Moreover, Respondents admit the
violation. Therefore, 1 conclude that Respondents violated
special condition No. 2 of the SPDES permit (see Haas Affidavit,
Exhibit 3 at 12 of 13).

B. Fourteenth, Fifteenth and Sixteenth Causes of Action

In these causes of action, Department staff alleges that
Respondents failed to file DMRs for particular months or filed
them late. Respondents do not contest liability with respect to
the violations alleged in these causes of action (f 2 Sinnreich
Affirmation; § 27-29 Jurgielewicz Affidavit). Each cause of
action 1s addressed below.

1. Fourteenth Cause of Action

The SPDES permit requires Respondents to file a completed
and signed DMR form for each month. (see Haas Affidavit,
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Exhibit 2 at 4 of 4, Condition [b], and Exhibit 3 at 10 of 13,
Condition [b]). As the fourteenth cause of action (Y1 52-53
Wilkinson Affirmation), Department staff asserts that
Respondents did not submit 13 DMRs.

In her June 10, 2009 affidavit (f 18-19), Ms. Haas states
that on or about June 8, 2009, she and other members of
Department staff searched the Department’s files. Based on that
search, Ms. Haas reports that Respondents did not file 13 DMRs.
In 2007, Department staff did not receive DMRs for September,
October, November and December. In 2008, Department staff did
not receive DMRS for January through September. (See also T 11
Leung Affidavit.)

In addition to Department staff’s proof, Mr. Jurgielewicz
admits, In his August 28, 2009 affidavit (T 27), that the
allegation concerning Respondents” noncompliance is “accurate
and cannot be disputed.” He states that his failure to file
DMRs was not an attempt to withhold information from the
Department. According to Mr. Jurgielewicz, he collected water
samples and had them analyzed; however, he did not report the
results on DMRs (Y 28 Jurgielewicz Affidavit). He argues that
the violation has had no direct and immediate adverse impact on
the environment of West Mill Pond or the Forge River (Y 29
Jurgielewicz Affidavit).

Department staff’s proof establishes the violations alleged
in the fourteenth cause of action. Moreover, Respondents admit
the violation. Therefore, 1 conclude that Respondents violated
the reporting requirement of the SPDES permit (see Haas
Affidavit, Exhibit 2 at 4 of 4, Condition [b], and Exhibit 3 at
10 of 13, Condition [b]) concerning the submission of monthly
DMRs.

2. Fifteenth Cause of Action

For the SPDES permit effective March 28, 2008, Respondents
must file DMRS on a monthly basis no later than the 28th day of
the month following the end of each reporting period. (see Haas
Affidavit, Exhibit 3 at 10 of 13, Condition [b]). In the
fifteenth cause of action (11 54-56 Wilkinson Affirmation),
Department staff asserts that Respondents failed to timely file
DMRs for October, November and December 2008, and for January
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and February 2009 in violation of the terms and conditions of
the SPDES permit.

In her June 10, 2009 affidavit (f 21), Ms. Haas states that
after reviewing the DMRs, Respondents submitted five of them
late. Ms. Haas observes that Mr. Jurgielewicz signed and dated
the DMRs for October, November and December 2008, and those for
January and February 2009 more than 28 days after the end of the
reporting period. (See also 11 Leung Affidavit.)

Specifically, the October 2008 DMR was due by November 28,
2008; however, Mr. Jurgielewicz dated i1t February 27, 2009 (3
months late). The November 2008 DMR was due by December 28,
2008, but 1t 1s dated February 27, 2009 (2 months late). The
December 2008 DMR was due by January 28, 2009, but it is dated
February 27, 2009 (1 month late). The January 2009 DMR was due
by February 28, 2009, but it is dated March 13, 2009 (2 weeks
late). The February 2009 DMR was due by March 28, 2009, but it
is dated April 6, 2009 (1 week late). (See Haas Affidavit,
Exhibits 4 and 5.)

In addition to Department staff’s proof, Mr. Jurgielewicz
admits, In his August 28, 2009 affidavit (f 27), that the
allegation concerning Respondents” noncompliance is “accurate
and cannot be disputed.” He states that his failure to file
DMRs 1n a timely manner was not an attempt to withhold
information from the Department. According to Mr. Jurgielewicz,
he collected water samples and had them analyzed, but did not
timely submit the DMRs (T 28 Jurgielewicz Affidavit). He argues
that the violation has had no direct and immediate adverse
impact on the environment of West Mill Pond or the Forge River.
According to Mr. Jurgielewicz, staff from the New York State
Department of Environmental Conservation, the Department of
Health, and other regulatory agencies have often inspected the
duck farm, and have stated that Mr. Jurgielewicz runs a clean
operation. (T 29 Jurgielewicz Affidavit.)

Department staff’s proof establishes the violations alleged
in the fifteenth cause of action. Moreover, Respondents admit
the violations. Therefore, 1 conclude that Respondents violated
the reporting requirement of the SPDES permit (see Haas
Affidavit, Exhibit 3 at 10 of 13, Condition [b]) concerning the
untimely submission of five DMRs.



- 19 -

3. Sixteenth Cause of Action

Pursuant to the terms of the SPDES permit in effect for
2005, 2006, and 2007, Respondents were required to file DMRs on
a monthly basis no later than 45 days following the end of each
reporting period. (see Haas Affidavit, Exhibit 2 at 4 of 4,
Condition [b]). For the sixteenth cause of action (Y1 57-59
Wilkinson Affirmation), Department staff asserts that on 21
occasions from February 2005 through May 2007, Respondents
submitted DMRs more than 45 days after the end of the reporting
period.

In her June 10, 2009 affidavit (1 20), Ms. Haas states that
she reviewed the DMRs filed by Respondents and found 19 that
Respondents submitted after the 45-day reporting period. Ms.
Haas determined that Respondents failed to submit timely DMRs
for the following months:

1. In 2005, February, March, April, May, June, July, August,
October, November and December;

2. In 2006, January, February, March, April, May, June, and
July; and

3. In 2007, February, March, April, and May.

Department staff provided copies of these DMRs, which show that
Mr. Jurgielewicz signed and dated them more than 45 days after
the end of the reporting period.? (Haas Affidavit, Exhibits 4
and 5; 1 11 Leung Affidavit.)

In addition to Department staff’s proof, Mr. Jurgielewicz
admits, In his August 28, 2009 affidavit (f 27), that the
allegation concerning Respondents” noncompliance is “accurate
and cannot be disputed.” He states that his failure to file
DMRs 1n a timely manner was not an attempt to withhold
information from the Department. According to Mr. Jurgielewicz,
he collected water samples and had them analyzed, but did not
timely submit the DMRs (T 28 Jurgielewicz Affidavit). He argues
that the violation has had no direct and immediate adverse
impact on the environment of West Mill Pond or the Forge River.

2 According to Ms. Wilkinson’s Affirmation (Y 57), Respondents filed 21 DMRs
late. However, according to Ms. Haas’s Affidavit (T 20), Respondents filed
19 DMRs late. Staff’s proof (see Haas Affidavit, Exhibits 4 and 5)
demonstrates that Respondents filed 21 DMRs late.
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According to Mr. Jurgielewicz, staff from the New York State
Department of Environmental Conservation, the Department of
Health, and other regulatory agencies have often inspected the
duck farm, and have stated that Mr. Jurgielewicz runs a clean
operation. (T 29 Jurgielewicz Affidavit.)

Department staff’s proof establishes the violations alleged
in the sixteenth cause of action. Moreover, Respondents admit
the violations. Therefore, | conclude that Respondents violated
the reporting requirement outlined in the SPDES permit (see Haas
Affidavit, Exhibit 2 at 40 of 4, Condition [b]) with respect to
the untimely submission of 21 DMRs.

C. First through Eighth Causes of Action

The violations alleged in the first through eighth causes
of action are based on information that Respondents reported on
DMRs filed with the Department. Respondents” SPDES permits in
effect from 2005 to the present set forth effluent limits for
such parameters as ultimate oxygen demand (UOD), total suspended
solids (TSS), settleable solids, oil and grease (0&G), and
coliform. Effluent limits for some of these parameters include
a daily average concentration and a daily maximum concentration.
Pursuant to the conditions of the SPDES permits, the effluent
limits for the parameters considered in the captioned
enforcement action required weekly sampling. (see Haas
Affidavit, Exhibit 2 at 2 of 4, and Exhibit 3 at 3 of 13 through
5 of 13.)

1. Parameters and Effluent Limits

The terms and conditions of the SPDES permits (see Haas
Affidavit, Exhibits 2 and 3) specify effluent limits and
monitoring required for various parameters. The following
discussion addresses ultimate oxygen demand (UOD), total
suspended solids (TSS), oil and grease (0&G), settleable solids,
and coliform. Although Mr. Jurgielewicz incorrectly reported
the effluent limit concentrations for these parameters on the
DMRs, Respondents contend that he did so unintentionally.
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a) Ultimate Oxygen Demand

Monitoring the biochemical oxygen demand (BOD) measures the
level of organic contamination in wastewater. BOD is the
quantity of oxygen needed to biochemically oxidize the organic
matter over a period of time, under specified conditions. The
analysis presumes that with an excessive concentration of
oxygen, the aerobic biological decomposition of the organic
waste will continue until all the waste i1s consumed. (Totzke
Affidavit, Exhibit B, Attachment 1.)

The ultimate oxygen demand (UOD) considers the amount of
oxygen required for the oxidation of waste, as well as the
amount of oxygen required for new cell synthesis. UOD
concentrations are based on a calculation that includes BOD and
total Kjeldahl nitrogen (TKN). (Totzke Affidavit, Exhibit B,
Attachment 1.) The TKN value is the quantity of ammonia iIn a
wastewater sample that is released during the acid digestion of
organic nitrogen compounds.

For the SPDES permit effective from 2001 through 2006, the
daily average effluent limit for UOD varied during the year.
From June 1 to October 31, the limit was 300 pounds. From
November 1 through November 31, the daily average effluent limit
for UOD was 330 pounds. From December 1 through February 28,
the daily average effluent limit for UOD was 550 pounds. From
March 1 through May 31, the daily average effluent limit for UOD
was 330 pounds. (See Haas Affidavit, Exhibit 2 at 2 of 4.)

With respect to the current SPDES permit effective March
28, 2008, the daily average effluent limit for UOD varies during
the year. The daily average discharge limits are the same for
the same periods as those prescribed in the SPDES permit
effective from 2001 through 2006 (see Haas Affidavit, Exhibit 3
at 3 of 13 through 5 of 13).

For the SPDES permit effective from 2001 through 2006, the
daily maximum effluent limit for UOD also varied during the
year. From June 1 to October 31 the limit was 600 pounds. From
November 1 through November 31, the limit was 660 pounds. From
December 1 through February 28, the daily maximum effluent limit
for UOD was 1100 pounds. From March 1 through May 31, the limit
was 660 pounds. (See Haas Affidavit, Exhibit 2 at 2 of 4.)
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With respect to the current SPDES permit effective March
28, 2008, the daily maximum effluent limit for UOD varies during
the year. The daily maximum limits are the same for the same
periods as those prescribed in the SPDES permit effective from
2001 through 2006 (see Haas Affidavit, Exhibit 3 at 3 of 13
through 5 of 13).

b) Total Suspended Solids

The effluent limit for TTS does not vary during the year.
For the SPDES permit effective from 2001 through 2006, the daily
average effluent limit for TSS was 183 pounds. With respect to
the current SPDES permit effective March 28, 2008, the daily
average effluent limit for TSS is 183 pounds. (See Haas
Affidavit, Exhibit 2 at 2 of 4 and Exhibit 3 at 3 of 13 through
5 of 13.)

For the SPDES permit effective from 2001 through 2006, the
daily maximum effluent limit for TSS was 367 pounds. With
respect to the current SPDES permit, the daily maximum effluent
limit for TSS 1s also 367 pounds. (See Haas Affidavit, Exhibit
2 at 2 of 4 and Exhibit 3 at 3 of 13 through 5 of 13.)

Cc) O1l and Grease

For the SPDES permit effective from 2001 through 2006, the
daily average effluent limit for oil and grease (0&G) was 22
pounds. With respect to the current SPDES, the daily average
effluent limit for 0&G is the same. (See Haas Affidavit,
Exhibit 2 at 2 of 4 and Exhibit 3 at 3 of 13 through 5 of 13.)

For the SPDES permit effective from 2001 through 2006, the
daily maximum effluent limit for 0&G was 38 pounds. With
respect to the current SPDES permit effective March 28, 2008,
the daily maximum effluent limit for 0&G i1s also 38 pounds.
(See Haas Affidavit, Exhibit 2 at 2 of 4 and Exhibit 3 at 3 of
13 through 5 of 13.)
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d) Settleable Solids

For the SPDES permit effective from 2001 through 2006,
Respondents were required to monitor the daily average effluent
limit for settleable solids, and to report the discharge
concentration in milliliters per liter on the DMRs. Similarly,
the current SPDES permit does not limit the daily average
effluent limit for settleable solids. (See Haas Affidavit,
Exhibit 2 at 2 of 4 and Exhibit 3 at 3 of 13 through 5 of 13.)

For the SPDES permit effective from 2001 through 2006, the
daily maximum effluent limit for settleable solids was limited
to 0.3 milliliters per liter. With respect to the current
SPDES, the daily maximum effluent limit for settleable solids is
0.3 milligrams per liter.® (See Haas Affidavit, Exhibit 2 at 2
of 4 and Exhibit 3 at 3 of 13 through 5 of 13.)

e) Coliform

For the SPDES permit effective from 2001 through 2006, the
daily maximum effluent limit for coliform bacteria was limited
to 400 colonies per 100 milliliters. With respect to the
current SPDES permit, the daily maximum effluent limit for
coliform (7-day geometric mean) is limited to 400 colonies per
100 milliliters. (See Haas Affidavit, Exhibit 2 at 2 of 4 and
Exhibit 3 at 3 of 13 through 5 of 13.) Other effluent limits
for coliform are prescribed in the SPDES permits. Respondents”
compliance with these additional parameters, however, iIs beyond
the scope of this administrative enforcement proceeding.

2. Discharge Monitoring Reports

To demonstrate this set of alleged violations, Department
staff provided copies of the DMRs that Mr. Jurgielewicz filed
with the Department’s Region 1 office (see Haas Affidavit,
Exhibit 4). Printed on each DMR is the SPDES permit number
(NY0008125), the name and address of the permittee (Jurgielewicz

3 With respect to settleable solids, there is a change in units of
concentration from milliliters per liter to milligrams per liter. The
references to the SPDES permits are provided above.
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Duck Farm, PO Box 68, Moriches, NY 11955), the name of the
facility (Jurgielewicz Duck Farm), the contact person (Benjamin
Jurgielewicz), and the monitoring period. At the bottom of each
DMR page is a certification that the wastewater samples were
collected and analyzed by qualified personnel, and that the
information reported on the DMR is true and accurate. Each DMR
offered by Department staff is dated and signed by Mr.
Jurgielewicz as the principal executive officer or authorized
agent.

The effluent parameters regulated by the SPDES permit are
listed on the left side of the DMRs. On each form, space is
provided to enter the discharge concentration for each parameter
after the wastewater sample is analyzed by the laboratory.
Underneath each space, the effluent limit for each parameter, as
prescribed in the SPDES permit, is preprinted on the DMR. As a
result, it Is very easy to compare the laboratory results with
the permitted effluent limit. Space i1s provided to fill In the
frequency of the analysis for each effluent parameter, and the
sample type.

3. Mr. Totzke’s Analysis

To support the argument that Department staff’s June 9,
2009 motion for order without hearing should be denied because
there are material issues of fact that require adjudication (f 2
Sinnreich Affirmation), Respondents offer Mr. Totzke’s
affidavit, sworn to August 27, 2009, and attached exhibits. As
noted above, Mr. Totzke is a professional engineer and President
of Applied Technologies, Inc. (Brookfield, Wisconsin).

According to Mr. Totzke’s affidavit (T 4[c]), he and his
staff reviewed the data concerning the wastewater samples
collected in 2009, among other things. Based on this review,
Mr. Totzke concludes that Mr. Jurgielewicz “made miscalculations
in both computing and converting concentrations reported iIn the
DMRs” (1 4[c] Totzke Affidavit). If Mr. Jurgielewicz had used
the correct method to calculate the concentrations reported in
the DMRs, Mr. Totzke opines that all of the effluent limit
concentrations reported in the DMRs would have been lower, and
that the wastewater discharged from the duck farm would have
generally complied with the effluent limits prescribed in the
SPDES permits (Y 4[c] Totzke Affidavit).
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Mr. Totzke’s review focused on two categories of effluent
parameters. The first was the daily average effluent limit for
uob (11 7, 11, 12, 14 Totzke Affidavit). The second parameter
addressed by Mr. Totzke was the effluent limit concerning fat,
oil and grease (FOG)* (f 15 Totzke Affidavit). Mr. Totzke’s
affidavit is silent, however, about the concentrations for the
effluent limits reported on the DMRs for total suspended solids,
settleable solids, and coliform.®

a) Ultimate Oxygen Demand

Reference i1s made to Exhibit B attached to Mr. Totzke’s
affidavit. Exhibit B consists of a Client Memorandum dated
August 27, 2009 prepared by Mr. Totzke and his staff with a set
of Attachments numbered 1 through 9.°

Attachment 1 provides definitions of the terms biochemical
oxygen demand (BODs and BOD,g) carbonaceous biochemical oxygen
demand (CBODs), and ultimate oxygen demand (UOD). 1In Table 1 of
Attachment 1, Mr. Totzke notes that over time the method
prescribed in the SPDES permit for determining UOD has changed.
From February 1, 1991 to January 6, 2007, the effluent limit for
UOD was equivalent to 28-day BOD. Mr. Totzke notes that with a
28-day period, oxidation is about 95 to 99 percent complete.
However, running a BOD test for 28 days is not an approved
method by Standard Methods, according to Mr. Totzke.

Mr. Totzke states that from January 7, 2007 to April 30,
2009, the effluent limit for UOD was the sum of 1.5 times CBODs,
and 4.5 times total Kjeldahl nitrogen (TKN). In this
calculation, 1.5 and 4.5 are constants. CBODs is a measure of
the oxygen demand of a wastewater sample that has been

4 The parameter identified in the SPDES permits is “oil and grease” (Haas
Affidavit, Exhibit 2 at 2 of 4 and Exhibit 3 at 3 and 4 of 13). Respondents’
papers refer to “fat, oil and grease,” and abbreviate the parameter as “FOG”
(see 11 3, 15, 21 Sinnreich Affirmation; 15 and Exhibit B, Attachment 9).

> Alleged violations related to total suspended solids are asserted in the
third and fourth causes of action. Alleged violations related to settleable
solids are asserted in the seventh cause of action. Alleged violations
related to coliform are asserted in the eighth cause of action.

6 Attachment 2 describes the results of a dye tracer study. This information
is not relevant to the issue of liability. As discussed further below,
however, this information relates to the issue of relief.
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chemically adjusted to exclude oxygen demand contributed by the
oxidation of nitrogenous compounds. In the laboratory assay,
Mr. Totzke explains that a chemical i1Is added to suppress the
nitrification reaction. Mr. Totzke does not provide a detailed
definition of total Kjeldahl nitrogen in the Attachments to
Exhibit B.

Mr. Totzke states further that during the term of the
current SPDES permit from May 1, 2009 to January 7, 2012, UOD is
the sum of 1.5 times CBODs, and 4.5 times TKN. Mr. Totzke notes
that, unlike the prior SPDES permit, the current permit
prescribes effluent limit concentrations for CBODs (see Haas
Affidavit, Exhibit 3 at 4 of 13). Mr. Totzke notes further that
in prior versions of the SPDES permits, the duck farm was
required to monitor TKN and report i1t in pounds per day. With
respect to the current SPDES permit, the duck farm is required
to monitor TKN, but report it in milligrams per liter. (See
Attachment 3.)

The tables In Attachment 4 outline the parameters that the
duck farm was required to monitor during the three periods
discussed above; how often the duck farm was required to monitor
these parameters; and whether the duck farm complied with
monitoring requirements. Table 2 shows that for the period from
January 6, 2007 through April 9, 2009, Respondents did not
collect a weekly grab sample to measure CBODs as required by the
SPDES permit. Mr. Totzke states that CBODs was only monitored
weekly In March and April 2009. As noted above (see Attachment
1, Table 1), obtaining a concentration for CBODs is required to
calculate UOD from January 6, 2007 through April 9, 2009.

Though not expressly stated by Mr. Totzke in Attachment 4,
Respondents” failure to analyze wastewater samples for CBODs
would imply that Respondents did not have all necessary data to
calculate a UOD concentration for the DMRs (see Attachment 6).

Exhibit B to Mr. Totzke’s affidavit also includes
Attachments 5 and 6. Attachment 5 consists of two tables that
reflect a review of the laboratory data sheets for wastewater
samples collected at the duck farm for 2006 and 2007, and the
information reported on the corresponding DMRs. Attachment 6 1is
a narrative description of the information presented in the
Attachment 5 tables.

Mr. Totzke states that Respondents did not correctly
calculate UOD concentrations for the 2007 DMRs because
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wastewater samples were not tested for CBODs. Rather,
concentrations for BOD,gs were inappropriately used to determine
UOD throughout 2007. According to Mr. Totzke, the UOD
concentrations reported on the DMRs in 2007 were high, and that
accurate UOD concentrations cannot be determined without CBODs
data. In contrast, Mr. Totzke observes that wastewater samples
were analyzed for CBODs in 2009, and that these concentrations
were less than or equal to BODs. (See Attachments 6 and 8.)

In Attachment 6, Mr. Totzke states further that he and his
staff evaluated the UOD concentrations reported on the DMRs for
2007, and reports the results In a table i1dentified as
Attachment 7. In the first two columns of Attachment 7, the UOD
concentration, which was reported on the DMRs, was the same as
the BOD,gs. The concentrations reported In the third column are
the BODs concentrations determined by laboratory analysis.
Reported in the fourth column are the calculated concentrations
for UOD based, in part, on the BODs concentrations reported iIn
the third column. Mr. Totzke observes that the calculated
concentrations for UOD are significantly less than the
concentrations originally reported in the DMRs (i.e., BODgyg
concentrations), and contends that the actual concentrations for
UOD would be even lower if actual CBOD5 data were available
because ammonia levels would not be duplicated.

b) Oil and Grease

Mr. Totzke’s affidavit (T 15) also addresses the results
reported on the duck farm”s DMRs for oil and grease. With
respect to this parameter, Mr. Totzke and his staff graphed the
laboratory results for the period from June 2006 through July
2009 (see Totzke Affidavit, Exhibit B, Attachment 9). According
to Mr. Totzke, the graph shows that 0&G concentrations were
“low” prior to June 2006. In late June 2006, 0O&G concentrations
began to rise and peaked in April 2007. O0&G concentrations
stayed high until April 2008 when the concentrations decreased.
(see Totzke Affidavit, Exhibit B.)

Mr. Totzke explains (Y 15 Totzke Affidavit, and Exhibit B)
that during this period Respondents were executing the dredging
plan outlined in Schedule A to the February 7, 2005 Order on
Consent (see Wilkinson Affirmation, Exhibit A). The plan
required Respondents to dredge a portion of West Mill Pond, and
the aeration lagoon. The former body of water receives the
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wastewater discharge from the duck farm’s treatment facility.
The aeration lagoon is part of the duck farm’s wastewater

treatment facility.

Mr. Totzke offers two potential explanations for the
“dramatic rise” in the 0&G effluent concentrations. First, a
polymer may have been used during dredging operations that
impacted the laboratory analysis for 0&G, which resulted in
false positives. Mr. Totzke’s firm contacted Maximum
Laboratories, which analyses the duck farm’s wastewater samples.
According to Mr. Totzke, the laboratory responded as follows:

[T]here is a slight chance that the FOG values
obtained during this period were affected by the
polymer, however the only way to know definitively
would be to conduct a test using a sample of the
polymer to determine its effect (f 15 Totzke
Affidavit).

Second, Mr. Totzke reports that United States Environmental
Protection Agency (US EPA) implemented a change to the testing
method for 0&G in April 2009. To evaluate the effect that the
change in the testing method may have had on 0&G concentrations,
it would be necessary to analyze wastewater samples for 0&G
using the testing method in effect prior to April 2009, and
compare the results using the testing method in effect after
April 2009. (T 15 Totzke Affidavit and Exhibit B.)

Mr. Jurgielewicz states in his affidavit (1 32) that the
effluent limit concentrations reported in the DMRs are incorrect
and, therefore, unreliable based the information and analysis
presented In Mr. Totzke’s affidavit. (Also see 1Y 33-37
Jurgielewicz Affidavit.)

4. Department Staff’s Reply

With leave from the Chief ALJ, Department staff filed a
reply In response to Respondents” motion iIn opposition to the
June 9, 2009 motion for order without hearing. Department staff
argues that Respondents” claim that they reported the
concentrations on the DMRs in error are unsubstantiated and not
relevant to past violations of the SPDES permits.
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Department staff also notes that Mr. Jurgielewicz signed
the certification for the DMRs that he submitted, and in so
doing, certified that he is directly responsible for the
information submitted In the DMRs, and that the information
reported was true, accurate and complete. Department staff’s
argument with respect to the certification IS very persuasive.
To effectively administer the SPDES permit program, Department
staff must be able to rely on the information submitted by
permittees on the DMRs.

This is not to say that a permittee could never revise the
information previously reported on a DMR. As soon as an error
is discovered, a permittee should file an amended DMR with the
appropriate explanation. However, the commencement of an
enforcement action based on information reported on DMRs should
not be considered an opportunity for a permittee to revisit the
data and, as here, retain a consultant to evaluate previously
submitted data. Department staff points out In Its response
that at no time prior to the motion for order without hearing
did Respondents contact the Department to correct any errors on
the duck farm’s previously filed DMRs.

Department staff offers additional comments. First,
Department staff states that Respondents” proffer focuses on
calculating UOD effluent limit concentrations reported in the
2006 and 2007 DMRs. According to Department staff, Respondents”
assertion is incorrect that the effective date of the SPDES
permit identified as Exhibit 3 to Ms. Haas’s Affidavit was
January 7, 2007.

Department staff notes that from June 1, 2006 through March
28, 2008, Respondents and Department staff were discussing
modifications to the SPDES permit, and that in March 2008,
Respondents withdrew their objections. Department staff
concludes that the effective date of the SPDES renewal permit
was March 28, 2008. Department staff argues that prior to March
28, 2008, Respondents were required to calculate UOD effluent
limits by using the BOD,g method outlined in the prior permit,
which is i1dentified as Exhibit 2 to Ms. Haas’s affidavit.
Department staff concludes that prior to March 28, 2008,
Respondents did not incorrectly calculate UOD effluent limits.

Second, Department staff contends that Respondents’
argument that 0&G concentrations reported in DMRs may have been
inaccurate due to the presence of a polymer is not relevant to
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the i1ssue of liability. Department staff argues that

Respondents should not be allowed to explain away past permit
violations.

5. Third, Fourth, Seventh and Eight Causes of Action

Respondents assert generally there are issues of fact that
require adjudication concerning the first through ninth causes
of action. As noted above, however, Mr. Totzke’s affidavit is
silent about the concentrations for the effluent limits reported
on the DMRs concerning total suspended solids, settleable
solids, and coliform. Alleged violations related to total
suspended solids are asserted iIn the third and fourth causes of
action. Alleged violations related to settleable solids are
asserted in the seventh cause of action. Alleged violations
related to coliform are asserted iIn the eighth cause of action.

Although Respondents do not admit the violations alleged in
the third, fourth, seventh and eighth causes of action, as they
do with respect to the violations alleged in the ninth through
twelfth, and fourteenth through sixteenth causes of action,
Respondents offer no evidence to refute the violations alleged
in the third, fourth, seventh and eighth causes of action. As
noted above, a responding party must lay bare its proof (see
Matter of Locaparra, Final Decision and Order of the
Commissioner, June 16, 2003 at 4 referencing Hanson v Ontario
Milk Producers Coop., Inc., 58 Misc 2d 138, 141-142 [Sup Ct,
Oswego County 1968]). Respondents have not done so with respect
to the violations alleged in the third, fourth, seventh and
eighth causes of action.

Accordingly, 1 conclude there are no issues of fact with
respect to the violations alleged in the third, fourth, seventh
and eighth causes of action. | conclude further that

Respondents are liable for the following violations:

1. As asserted in the third cause of action (11 24-26
Wilkinson Affirmation), Respondents exceeded the daily
average total suspended solids (TSS) effluent limit
prescribed in the SPDES permits on 24 occasions between
January 2005 and February 2009;

2. As asserted in the fourth cause of action (11 27-29
Wilkinson Affirmation), Respondents exceeded the daily
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maximum TSS effluent limit prescribed in the SPDES permits
in June 2006; and in March, April, May, June, July and
August 2007;

3. As asserted in the seventh cause of action ({1 36-38
Wilkinson Affirmation), Respondents exceeded the daily
maximum settleable solids effluent limit prescribed in the
SPDES permits on 21 occasions from March 2005 through
January 2009; and

4. As asserted in the eighth cause of action ({1 39-41
Wilkinson Affirmation), Respondents exceeded the daily
maximum coliform effluent limit prescribed in the SPDES
permits in October and December 2005; in January, April,
May, and November 2006; in February, June and July 2007; in
December 2008; and in January 2009.

Department staff demonstrated these violations by providing
copies of the DMRs filed by Mr. Jurgielewicz (see Haas
Affidavit, Exhibit 4). The relevant DMRs show that the reported
concentrations for TSS, settleable solids and coliform exceeded
the effluent limits prescribed in the SPDES permits for these
parameters.

6. First Causes of Action

The first cause of action (11 18-20 Wilkinson Affirmation)
relates to the daily average UOD effluent limits prescribed in
the SPDES permit. The relevant period considered in this
administrative enforcement proceeding is from January 2005 to
February 2009. Mr. Totzke’s analysis, however, is limited to a
review of the daily average UOD concentrations that Mr.
Jurgielewicz reported in the DMRs for 2006 and 2007 (see Totzke
Affidavit, Exhibit B, Attachments 5 and 6). Therefore, contrary
to theilr arguments, Respondents offer nothing to refute
Department staff’s proof with respect to the reported
concentrations for the daily average UOD effluent limit for
2005, 2008, and January and February 2009. As a result, there
are no factual disputes associated with the daily average
effluent limit concentrations for UOD that Mr. Jurgielewicz
reported in the DMRs for 2005, 2008, and January and February
2009. Department staff demonstrated the violations alleged in
the June 9, 2009 motion by providing copies of the DMRs that Mr.
Jurgielewicz filed with the Department.
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For 2006, Mr. Totzke and his staff calculated the daily
average UOD effluent limit concentrations from the laboratory
data sheets, and recorded them on page 1 of the table identified
as Attachment 5 (Totzke Affidavit, Exhibit B). Mr. Totzke
explains that when the calculated concentration Is the same as
that reported by Mr. Jurgielewicz in the DMRs, a check (V)
appears on Attachment 5 for this parameter. |If the calculated
concentration is different from that reported by Mr.
Jurgielewicz on the DMRs, then the calculated concentration is
also recorded on Attachment 5.

According to Attachment 5 (page 1), calculated
concentrations for the daily average UOD effluent limit were
different from those that Mr. Jurgielewicz reported on the March
(1209 Ibs/day) and December (1544 lbs/day) 2006 DMRs. Mr.
Totzke does not offer an opinion about whether the differences
recorded in Attachment 5 are statistically significant from what
Mr. Jurgielewicz initially reported on the DMRs. All other
concentrations for the daily average UOD effluent limit
calculated by Mr. Totzke are the same as those initially
reported by Mr. Jurgielewicz.

Moreover, all daily average UOD effluent limit
concentrations reported in Attachment 5, including the revised
concentrations for March and December 2006, exceed the SPDES
permit effluent limits for this parameter. Consequently, the
information provided by Respondents does not refute Department
staff’s proof, and does not raise any factual issues requiring
adjudication.

In a similar manner, Mr. Totzke and his staff calculated
the daily average UOD effluent limit concentrations from the
2007 laboratory data sheets, and recorded them on page 2 of
Attachment 5 (see Totzke Affidavit, Exhibit B). As before, when
the calculated concentration is the same as that reported by Mr.
Jurgielewicz on the DMRs, a check (v) appears on Attachment 5
for this parameter. |If the calculated concentration is
different from what Mr. Jurgielewicz reported on the DMRs, then
the calculated concentration is also recorded on Attachment 5
(at 2).

According to Attachment 5 (page 2), the calculated
concentrations for the daily average UOD effluent limit were
different from what Mr. Jurgielewicz reported on the 2007 DMRs
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for February (661 lbs/day), March (2307 lbs/day), May (4448
Ibs/day), July (4005 Ibs/day), August (5981 lbs/day), and
September (4311 Ibs/day). Mr. Totzke does not offer an opinion
about whether the differences recorded iIn Attachment 5 are
statistically significant from what Mr. Jurgielewicz initially
reported in the DMRs.

For the other months in 2007, the concentrations for the
daily average UOD effluent limit are the same as those initially
reported by Mr. Jurgielewicz in the DMRs. All daily average UOD
effluent limit concentrations, including the revised
concentrations, exceed the SPDES permit effluent limits for this
parameter.’ The information provided by Respondents in
Attachment 5, therefore, does not refute Department staff’s
proof, and does not raise any factual i1ssues requiring
adjudication.

In addition to the data presented in Attachment 5,
Respondents also present data related exclusively to the daily
average UOD effluent limit concentrations for 2007 in a second
table i1dentified as Attachment 7 (see Totzke Affidavit, Exhibit
B). As noted above, Mr. Totzke explains in Attachment 6 that
the UOD effluent limit concentrations for 2007 presented iIn
Attachment 7 are calculated using two methods. The first set of
daily average UOD effluent limit concentrations, which are
reported in the first and second columns of Attachment 7, are
based on BOD,s.® As previously noted, these concentrations are
very similar to what Mr. Jurgielewicz reported in the DMRs, and
exceed the daily average UOD effluent limits prescribed In the
SPDES permit. The second set of daily average UOD effluent
limit concentrations, which are reported in the third and fourth
columns of Attachment 7, are based on BODs as a substitute for
CBODs .

” For February 2007, the calculated daily average UOD effluent limit
concentration offered by Respondents is 661 Ibs/day, which exceeds the
permitted effluent limit. The reported concentration, however, was 315
Ibs/day, which does not exceed the permitted effluent limit of 550 Ibs/day.
Based on the initial concentration that Mr. Jurgielewicz reported, Department
staff did not allege that Respondents exceeded the daily average UOD effluent
limit for February 2007. In the absence of an alleged violation, any
additional information concerning the daily average UOD effluent limit for
February 2007 is beyond the scope of this proceeding.

8 Mr. Totzke reported these concentrations in Attachment 5.
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For 2007, Department staff alleges that Respondents
exceeded the daily average UOD effluent limits in January,
March, April, May, June, July and August.® Although the
concentrations reported in Attachment 7 for the daily average
UOD effluent limit that Mr. Totzke calculated using the second
method are less than the concentrations originally reported by
Mr. Jurgielewicz on the DMRs, all concentrations, except for
January 2007, exceed the effluent limits prescribed in the SPDES
permit. Mr. Totzke does not offer an opinion about whether the
differences recorded in Attachment 7 are statistically
significant from what Mr. Jurgielewicz initially reported on the
DMRs.

In the February 2007 DMR, Mr. Jurgielewicz reported the
daily average UOD effluent limit as 315 pounds per day, which is
less that the effluent limit of 550 pounds per day.
Consequently, Department staff did not allege, in the June 9,
2009 motion, that Respondents exceeded the daily average UOD
effluent limit in February 2007. Ironically, the second method
that Mr. Totzke used to calculate the daily average UOD effluent
limit for February 2007 resulted In a concentration of 637
pounds per day, which exceeds the SPDES permit effluent limit of
550 pounds per day.

Mr. Totzke states (see Totzke Affidavit, Exhibit B,
Attachment 6) that i1f Respondents had analyzed wastewater
samples In 2007 for CBODs, the concentrations for the daily
average UOD effluent limit “would most likely be lower” because
ammonia levels would not be duplicated. Mr. Totzke bases this
conclusion on his review of the CBODs data for 2009, which he
states is consistently less than or equal to BODs concentrations
(see Totzke Affidavit, Exhibit B, Attachments 6 and 9). The
data presented in Attachment 9, however, are laboratory results
for wastewater samples collected in March, April, May, June and
July 2009. As noted above the relevant period considered in
this administrative enforcement proceeding includes up to
February 2009. With respect to CBODs, Respondents offer no data
from January and February 2009.

With respect to whether Respondents exceeded the daily
average UOD effluent limits prescribed in the SPDES permits,
Respondents failed to offer evidence sufficient to refute
Department staff’s prima facie showing. Accordingly,

® In 2007, Respondents did not submit DMRs for September, October, November
and December.
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Respondents have not raised any factual i1ssues that require
adjudication. Given the information reported on the DMRs filed
by Mr. Jurgielewicz, Department staff, therefore, proved that
Respondents exceeded the daily average UOD effluent limits
prescribed in the SPDES permits on the following occasions:

1. In 2005, January, March, J