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This administrative enforcement proceeding concerns allegations that respondents Island 
Container Corp., 271 Merritt Avenue LLC, Gold Coast Pavers, Inc., Stasi Industries, Inc., Gary 
Berkowitz (as owner and/or operator and/or principal of Island Container Corp. and 271 Merritt 
Avenue LLC), and Crescenzo Stasi (as owner of Gold Coast Pavers, Inc. and Stasi Industries, 
Inc.) violated New York State’s solid waste regulations in disposing of construction and 
demolition debris (C&D debris) at 271 Merritt Avenue, Wyandanch or Wheatly Heights, Suffolk 
County, New York (site).   
 

PROCEDURAL BACKGROUND 
 

Staff of the New York State Department of Environmental Conservation (Department or 
DEC) commenced this proceeding by serving a notice of pre-hearing conference, hearing and 
complaint, dated March 27, 2019, on respondents (see Hearing Exhibit 3 to Affirmation of David 
S. Rubinton, Esq. dated December 5, 2019 [Rubinton 2019 Affirmation]).  Specifically, 
Department staff alleged that two buildings at the site had been demolished, with piles of C&D 
debris left on the site and approximately two thousand nine hundred (2,900) cubic yards of C&D 
debris buried on  the site (see Hearing Exhibit 3 to Rubinton 2019 Affirmation [Complaint, ¶ 
18]; see also Affidavit of DEC Engineering Technician 2 Matthew Merrill, sworn to July 31, 
2019 [Merrill Affidavit], ¶¶ 7-8 [detailing observations from November 2018 regarding the 
significant number of cubic yards of buried and non-buried C&D debris at the site]).    
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Department staff set forth two causes of action in its complaint: 
 
 “By receiving and/or placing C&D at the Site, thereby operating a [solid waste 

management facility], without a Department permit, [r]espondents are in violation of 
 . . . 6 NYCRR 360.9(a)(1)” (Complaint, ¶ 27); and 

 “By disposing C&D at the Site without a Department permit, [r]espondents are in 
violation of 6 NYCRR 360.9(b)(3)” (Complaint, ¶ 31). 

 
Respondents Island Container Corp., 271 Merritt Avenue LLC, and Gary Berkowitz filed 

a joint answer dated April 15, 2019 (see Hearing Exhibit 4 to the Rubinton 2019 Affirmation).  
Respondents Crescenzo Stasi, Gold Coast Pavers, Inc. and Stasi Industries, Inc. filed a joint 
answer dated April 22, 2019 (see Hearing Exhibit 5 to the Rubinton 2019 Affirmation).   

 
Department staff filed a notice and motion for order without hearing dated December 5, 

2019 (motion for order) with the Department’s Office of Hearings and Mediation Services on 
December 18, 2019.  The matter was assigned to Administrative Law Judge (ALJ) Richard 
Sherman.  By email dated July 8, 2020, DEC attorney Rubinton advised ALJ Sherman that 
respondents Island Container Corp., 271 Merritt Avenue LLC, and Gary Berkowitz settled this 
matter with Department staff.  Accordingly, ALJ Sherman dismissed the claims against Island 
Container Corp., 271 Merritt Avenue LLC, and Gary Berkowitz (settling respondents). 

 
By ruling dated August 21, 2020, ALJ Sherman held that the motion for order should be 

granted as against respondent Stasi Industries, Inc. (Stasi Industries) on the issue of liability, but 
that a hearing was “necessary to resolve issues of material fact relating to Department staff's 
allegations against respondent [Crescenzo] Stasi and respondent Gold Coast.  A hearing is also 
necessary to determine the appropriate relief with respect to the violations proven against 
respondent Stasi Industries” (see Matter of Island Container Corp.; ALJ ruling dated August 21, 
2020 [ALJ 2020 ruling], at 10).   

 
With respect to Stasi Industries, the ALJ concluded that respondent Stasi Industries 

violated: 
 
 6 NYCRR 360.9(a)(1), by operating a solid waste management facility at the site 

without a permit from the Department; and 
 6 NYCRR 360.9(b)(3), by disposing of C&D at the site without a permit from the 

Department. 
 
See ALJ 2020 ruling at 5-9. 

 
Subsequently, Department staff indicated that it wished to withdraw the causes of action 

against Crescenzo Stasi and Gold Coast Pavers, Inc., and requested to “proceed against Stasi 
Industries only” (email dated April 22, 2021 from DEC attorney David Rubinton to ALJ 
Sherman).  ALJ Sherman dismissed respondents Crescenzo Stasi and Gold Coast Pavers, Inc. 
from this matter, which left Stasi Industries as the sole remaining respondent. 

 



 3 

As a result, the remaining issue in this proceeding related to the civil penalty and other 
relief to be imposed on respondent Stasi Industries.  Department staff requested a penalty of two 
million dollars ($2,000,000), supported by the affirmation of David Rubinton dated May 10, 
2021 (Rubinton 2021 Affirmation), and an affidavit of James Wade, sworn to May 4, 2021 
(Wade Affidavit).  Respondent Stasi Industries, Inc. replied with an affirmation of Robert C. 
Angelillo, affirmed June 17, 2021 (Angelillo Affirmation), and an affidavit of Crescenzo Stasi, 
sworn to June 17, 2021 (Crescenzo Stasi Affidavit).  Crescenzo Stasi is the president of the 
remaining respondent, Stasi Industries.    

 
ALJ Sherman prepared a summary report which is attached to this order.  I adopt the 

summary report and the ALJ 2020 ruling, subject to my comments below. 
 

DISCUSSION 
 

Liability of Stasi Industries, Inc. 
 
As noted, ALJ Sherman found that Department staff had established that respondent Stasi 

Industries violated: (i) 6 NYCRR 360.9(a)(1) by operating a solid waste management facility at 
the site without a permit from the Department; and (ii) 6 NYCRR 360.9(b)(3) by disposing of 
C&D debris at the site without a permit from the Department (Summary Report at 2; ALJ 2020 
ruling at 5-9).   

 
In his summary report,  the ALJ states that the violations at issue commenced in or about 

March 2017 when respondent Stasi Industries undertook the demolition of the two buildings at 
the site (see Summary Report at 2).  In light of the foregoing, the ALJ notes that the motion for 
order should also have cited to the analogous provisions under former 6 NYCRR part 360, which 
were in effect until November 4, 2017.  Accordingly, the ALJ concludes that liability for the 
violations that commenced in or about March 31, 2017 also lies under former 6 NYCRR 360-
1.7(a)(1)(i) and former 6 NYCRR 360-1.5(a) for the period March 31, 2017 to November 3, 
2017 (see Summary Report at 2-3). 

 
Based on the record before me, including the ALJ’s analysis in the summary report, I 

concur with the ALJ’s conclusions regarding the liability of Stasi Industries since November 4, 
2017 under the current solid waste regulations, as well as under the prior solid waste regulations 
for the period March 2017 to November 3, 2017. 
 
 

Civil Penalty 
 
Department staff did not originally specify an amount for the civil penalty but instead 

asked for “a penalty as deemed just, proper, and equitable” and further requested “such other 
relief as the Commissioner shall deem just, necessary and appropriate” (Rubinton 2019 
Affirmation, at 4 [Wherefore Clause, ¶¶ III and IV]).  During the penalty phase of this 
proceeding, Department staff requested “the statutory maximum civil penalty in the amount of 
two million dollars ($2,000,000.00)” (Rubinton 2021 Affirmation, ¶ 18).   
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In response to Department staff’s penalty request, respondent Stasi Industries argued that 
the request “should be stayed and/or subject to a formal hearing and/or rejected and a de minimis 
penalty awarded” (Angelillo Affirmation, ¶ 5).  Respondent contended that the DEC 
administrative proceeding should be stayed pending a final determination in litigation concerning 
the site in Suffolk County Supreme Court, that the Department failed to meet its burden of proof 
with respect to its economic benefit analysis, and that Stasi Industries had no prior history of 
violating DEC regulations and was without the financial wherewithal to pay the penalty 
requested (see id. ¶¶ 15-60; see also Crescenzo Stasi Affidavit ¶¶ 3-8). 

 
Based upon my review, staff’s penalty request of $2,000,000, referencing the ALJ’s 

findings (see Rubinton May 2021 Affirmation ¶ 8), misreads the intent of the ALJ 2020 ruling. 
 
As I have previously stated, to derive an appropriate civil penalty, the guidelines in the 

Department's Civil Penalty Policy dated June 20, 1990 (DEE-1), should be followed.  In an 
adjudicatory hearing, Department staff should request a specific penalty amount, and should 
provide an explanation of how that amount was determined, with reference to: 

 
-- the potential statutory maximum; 
-- the DEE-1 guidance; 
-- any program specific guidance document(s) (in this instance, OGC 8 Solid Waste 

Enforcement Policy [OGC 8] would be applicable); 
-- administrative proceeding precedent; and 
-- as relevant, any aggravating and mitigating circumstances relevant to the matter. 

 
A number of factors, including: (1) the economic benefit of noncompliance; (2) the gravity of the 
violations (including the actual or potential environmental harm); and (3) the culpability of 
respondent’s conduct, must also be evaluated (see Matter of Waste Away Carting NY, Inc [Waste 
Away], Interim Decision and Order of the Commissioner, February 12, 2020, at 4).   

 
DEE-1 states that “[t]he starting point of any penalty calculation should be a computation 

of the potential statutory maximum for all provable violations” (DEE-1 § IV.B.2).  ECL 71-
2703(1)(a), which is applicable to the violations at issue here, provides that the penalty for “[a]ny 
person who violates any of the provisions of, or who fails to perform any duty imposed by title 3 
or 7 of article 27 . . .  or any rule or regulation promulgated pursuant thereto . . . shall be liable 
for a civil penalty not to exceed seven thousand five dollars for each such violation and an 
additional penalty of not more than one thousand five hundred dollars for each day during which 
such violation continues.”  From this starting point, the ALJ has evaluated Department guidance, 
such as DEE-1 and OGC 8, administrative precedent, and appropriate case-specific 
circumstances.  The ALJ’s penalty analysis is thorough and complete (see Summary Report at 5-
7). 

 
Staff’s request for a two million dollar penalty is overly high on the record that is before 

me (see e.g. Summary Report at 5 [ALJ’s determination that the staff-requested penalty “should 
be significantly reduced”], 6 [“no instance where facts analogous to those at issue here resulted 
in the imposition of a multimillion-dollar penalty”]).  However, it is clear that a substantial 
penalty is warranted.  The potential harm of respondent Stasi Industries’ burial of C&D debris on 
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site, as well as leaving other C&D waste on the site, cannot be ignored.  Long Island overlies a 
sole source aquifer, where groundwater is used for drinking water.  As noted by Department 
staff, “it is critically important that solid waste be properly handled and disposed of on Long 
Island.  The potential harm to be considered here is that the contamination emanating from C&D 
is a source of pollution of the groundwater” (Rubinton 2021 Affirmation, ¶ 11; see also 
Summary Report at 6).   

 
An environmental consultant, the FPM Group, conducted a subsurface investigation of 

the site.  The FPM Group report indicated that materials encountered within the excavated test 
pits included “brick, concrete, metal, textile, asphalt, plastic, wood, tile and fiberglass insulation” 
(Merrill Affidavit ¶ 12; see also id. ¶ 14).  Although the laboratory analysis of samples taken 
from ten test pits at the site determined that a number of the contaminants were generally at low 
or non-detect levels, it was recommended that the material from one test pit be excavated and 
removed because the analysis detected lead at levels in exceedance of the 6 NYCRR part 375 
soil cleanup objectives for protection of groundwater (see Merrill Affidavit Exhibit A, § 3.4 [at 
page 4)]).  Among the other substances that showed exceedances included arsenic, 4-4-DDT, 
indeno (1,2,3-cd) pyrene, barium, lead, mercury and/or zinc (see id.).   

 
Department staff properly states that the culpability of a respondent needs to be 

considered.  Here, it is undisputed that respondent Stasi Industries, intentionally buried C&D 
debris at the site (Summary Report at 6; Ruling on Liability at 4 [Findings of Fact Nos. ¶¶ 3-5]).  
Respondent’s activities at the site resulted in risks that threaten the public health and the 
environment which supports the imposition of a substantial penalty. 

 
Central to many of the Department’s regulatory programs is the need to obtain a permit 

or other authorization in order to legally conduct an activity.  Here no such permit or 
authorization was obtained.  Disposal of C&D debris by Stasi Industries at the site without 
authorization deprived the Department of the ability to ensure proper waste handling in order to 
safeguard the State’s environment and public health.  By burying the waste, Stasi Industries 
evaded applicable requirements governing, and the costs of, proper disposal. 

 
As noted, respondent Stasi Industries raised three points in opposition to Department 

staff’s penalty request.  ALJ Sherman examined these points and rejected them (see Summary 
Report, at 7-8).  Based on my review, I do not find respondent’s arguments persuasive. 

 
Department staff states that remediation of the site is complete and that the cost of 

remediation was no less than $242,000 (Affidavit of DEC Professional Engineer James Wade 
sworn to May 4, 2021, ¶ 6 [estimating that cost of “removing and properly disposing of 2,900 
cubic yards of C&D material (from the site) is no less than $242,000.00”]).  This cost was borne 
by the settling respondents (Rubinton 2021 Affirmation ¶ 10).  Respondent Stasi Industries did 
not contribute to those expenses.  Even where the cost of remediation which included the 
excavation of the buried C&D debris may not be, in and of itself, an economic benefit of 
noncompliance, this cost is clearly relevant in determining the civil penalty.  

 
In a recent Long Island solid waste enforcement proceeding involving stockpiled waste 

where another respondent undertook the remediation of the site, I imposed a civil penalty of 
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$245,000 on a liable respondent who did not participate in the remedial activity (see Waste 
Away, Order of the Commissioner, January 5, 2021, at 3).  A further aggravating factor in the 
pending matter (in comparison to Waste Away), is that respondent Stasi Industries did not simply 
stockpile waste on site but buried approximately two thousand nine hundred (2,900) cubic yards 
of construction and demolition debris. 

 
The ALJ has recommended a civil penalty of three hundred thousand dollars ($300,000).  

This penalty represents three times respondent’s contract price for the work that it was to 
undertake at the site (see Summary Report at 7).  In light of the violations that respondent 
committed, its noninvolvement in the site cleanup that arose from its actions, and the relevant 
statutory authority, Department guidance and administrative precedent, a penalty of three 
hundred thousand dollars ($300,000) is authorized and appropriate.   

 
 
NOW, THEREFORE, having considered this matter and being duly advised, it is 

ORDERED that: 
 
I. I hereby adopt the ruling of Administrative Law Judge Richard A, Sherman dated 

August 21, 2020, and the attached summary report, subject to my comments in 
this order. 
 

II. Department staff’s motion for an order without hearing against respondents Island 
Container Corp.; 271 Merritt Avenue LLC; Gold Coast Pavers, Inc.; Stasi 
Industries, Inc.; Gary Berkowitz (as owner and/or operator and/or principal of 
Island Container Corp. and 271 Merritt Avenue LLC); and Crescenzo Stasi (as 
owner of Gold Coast Pavers, Inc. and Stasi Industries, Inc.), is granted in part and 
denied in part.  The motion for order without hearing is granted with respect to 
respondent Stasi Industries, Inc.  The motion is otherwise denied with respect to 
the dismissed respondents Island Container Corp.; 271 Merritt Avenue LLC; Gold 
Coast Pavers, Inc.; Gary Berkowitz (as owner and/or operator and/or principal of 
Island Container Corp. and 271 Merritt Avenue LLC); and Crescenzo Stasi (as 
owner of Gold Coast Pavers, Inc. and Stasi Industries, Inc.). 

 
III. Based on record evidence, respondent Stasi Industries, Inc. is adjudged to have 

violated the following: 
 
A. 6 NYCRR 360.9(a)(1), for the period of November 4, 2017 to December 5, 

2019, and former 6 NYCRR 360-1.7(a)(1)(i), for the period of March 31, 
2017 to November 3, 2017, for constructing and operating a solid waste 
management facility at the site without authorization from the Department; 
and NYCRR 360.9(a)(1) and former 6 NYCRR 360-1.5(a) for disposing of 
solid 

B.  6 NYCRR 360.9(b)(3), for the period of November 4, 2017 to December 5, 
2019, and former 6 NYCRR 360-1.5(a), for the period March 31, 2017 to 
November 3, 2017 for disposing of waste at the site without authorization 
from the Department.  
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IV. Within sixty (60) days of service of this order upon respondent Stasi Industries, 
Inc, respondent is ordered to pay a civil penalty in the amount of three hundred 
thousand dollars ($300,000) by certified check, cashier’s check, or money order 
made payable to the “New York State Department of Environmental 
Conservation.”  The civil penalty payment shall be sent to the following address: 

 
David S. Rubinton, Esq. 
Assistant Regional Attorney 
NYSDEC Region 1 

      SUNY @ Stony Brook 
      50 Circle Road 
      Stony Brook, New York 11790 
  
V. Respondent Stasi Industries, Inc. shall direct any other correspondence or 

questions regarding this order to the attention of David S. Rubinton, Esq., at the 
address referenced in paragraph IV of this order. 

  
VII.  The provisions, terms and conditions of this order shall bind respondent Stasi 

Industries, Inc., and its agents, successors and assigns, in any and all capacities.  
 

 
 
For the New York State Department 
of Environmental Conservation 
 

/s/ 
By: ______________________ 

  Basil Seggos 
  Commissioner 
 

 
Dated: August 31, 2022 
Albany, New York 
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SUMMARY REPORT 
 
DEC File No. 
R1-20190318-76   

_____________________________________________________________________________ 
 

PROCEEDINGS 
 
This summary report addresses a motion for order without hearing (motion for order) that 

was filed by staff of the New York State Department of Environmental Conservation (DEC or 
Department) with the Office of Hearings and Mediation Services on December 18, 2019.  By 
ruling (ruling or ruling on liability) dated August 21, 2020, I granted the motion in part and 
denied the motion in part.  As noted in the ruling, Department staff advised this office that it had 
reached a settlement with respondents Island Container Corp., 271 Merritt Avenue LLC; and 
Gary Berkowitz (collectively, the settling respondents), and I subsequently dismissed the settling 
respondents from this matter.  With regard to the remaining respondents, the ruling held that the 
motion for order should be granted as against respondent Stasi Industries, Inc. (Stasi Industries), 
but that a hearing would be necessary to determine the liability of respondents Crescenzo Stasi 
and Gold Coast Pavers, Inc. 

 
By email dated April 22, 2021, Department staff stated that it “would like to withdraw 

the action against Crescenzo Stasi and Gold Coast Pavers” and “proceed against Stasi Industries 
only.”  Accordingly, respondents Crescenzo Stasi and Gold Coast Pavers, Inc., are dismissed 
from this matter, and respondent Stasi Industries is the sole remaining respondent.  Because the 
ruling held respondent Stasi Industries liable for the violations alleged in the motion for order, 
the only outstanding issue is the relief to be imposed.  Staff, by its April 22, 2021 email, 
requested that the “issue of the civil penalty” be determined on “papers only.”  By letter dated 
April 22, 2021, I stated that I was amenable to determining the penalty on papers and set a 
schedule for the submission of papers by the parties. 
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Department staff timely filed papers in support of its penalty request.  Staff's filing 

consisted of an affirmation of David Rubinton (Rubinton affirmation), affirmed May 10, 2021 
and an affidavit of James Wade (Wade affidavit), sworn May 4, 2021.  After obtaining 
Department staff's consent, respondent Stasi Industries sought, and I granted, a two-week 
extension to the filing date for its reply.  Consistent with the extension, respondent filed its reply 
on June 17, 2021.  Respondent's reply consisted of an affirmation of Robert C. Angelillo 
(Angelillo affirmation) affirmed June 17, 2021, and an affidavit of Crescenzo Stasi (Stasi 
affidavit), sworn June 17, 2021. 

 
DISCUSSION 

 
Respondent's Liability 

 
As discussed in the ruling on liability, I held that Department staff had established as a 

matter of law that respondent Stasi Industries violated (i) 6 NYCRR 360.9(a)(1) by operating a 
solid waste management facility at the site without a permit from the Department; and (ii) 
6 NYCRR 360.9(b)(3) by disposing of construction and demolition debris (C&D) at the site 
without a permit from the Department (ruling on liability at 5-9).   

 
During my review of the record in preparation of this summary report, I became aware 

that, in addition to 6 NYCRR 360.9(a)(1) and 6 NYCRR 360.9(b)(3), the motion for order 
should have also cited to the analogous provisions under former 6 NYCRR part 360, which was 
in effect until November 4, 2017.  The record establishes that Department staff visited the site on 
November 7 and 8, 2018, and observed the conditions that underpin the allegations set forth in 
the motion for order (see ruling on liability at 4 [findings of fact ¶¶ 5, 6]).  Although the precise 
duration of the violations is not established, the record indicates that the violations commenced 
in or about March 2017 when respondent Stasi Industries undertook the demolition of two 
buildings at the site (id. at 9 n 8).  Accordingly, although staff’s November 2018 site visits post-
date the effective date of the current version of part 360, the violations that staff observed 
commenced when former part 360 was in effect. 

 
The Summary of Revised Regulatory Impact Statement for the current version of 6 

NYCRR part 360 states that, “[t]he overarching purpose of this rulemaking is to reorganize 
and subdivide the solid waste management facility regulations into groups that are similar in 
nature, such as facilities that recycle and recover materials” (see DEC website at 
https://www.dec.ny.gov/docs/materials_minerals_pdf/part360summaryris.pdf at 1).  Many 
substantive provisions of former part 360 were carried forward under the current part 360 and, as 
discussed below, that is true of the provisions of part 360 at issue in this matter. 

 
Regarding the first cause of action, former 6 NYCRR 360-1.7(a)(1)(i) provided that “no 

person shall . . . construct or operate a solid waste management facility, or any phase of it, except 
in accordance with a valid permit issued pursuant to [part 360].”  As relevant to the activities 
engaged in by respondent Stasi Industries, there is no substantive difference between the former 
regulatory provision and current 6 NYCRR 360.9(a)(1) which provides that “person or persons 
must not . . . construct or operate a facility, or any phase of it, except in accordance with a 

https://www.dec.ny.gov/docs/materials_minerals_pdf/part360summaryris.pdf
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registration or a permit issued by the department.”  Prior to November 4, 2017, the activities 
engaged in by respondent Stasi Industries, as described in the ruling on liability, constituted a 
violation of former 6 NYCRR 360-1.7(a)(1)(i).  Beginning on and continuing after November 4, 
2017, those same activities constituted a violation of 6 NYCRR 360.9(a)(1) (see ruling on 
liability at 5-7). 

 
Similarly, with regard to the second cause of action, former 6 NYCRR 360-1.5(a) 

provided that, with certain exceptions not applicable here, “no person shall dispose of solid waste 
in this State” except at a facility exempt from part 360 or a disposal site authorized to accept 
such waste.  Whereas current 6 NYCRR 360.9(b)(3) provides that, with certain exceptions not 
applicable here, a person “must not . . . dispose of waste, beyond initial collection” except at a 
facility exempt from part 360 or 363 or a disposal site authorized to accept waste.  Again, as 
relevant to the activities engaged in by respondent Stasi Industries, there is no substantive 
difference between the former regulation and current 6 NYCRR 360.9(b)(3).  Accordingly, prior 
to November 4, 2017, the activities engaged in by respondent Stasi Industries, as described in the 
ruling on liability, constituted a violation of former 6 NYCRR 360-1.5(a).  Beginning on and 
continuing after November 4, 2017, those same activities constituted a violation of 6 NYCRR 
360.9(b)(3) (see ruling on liability at 7-8). 

 
Respondent Stasi Industries was provided a full opportunity to defend against 

Department staff's factual allegations in its response to the motion for order.  As set forth in the 
ruling on liability, staff established that respondent's activities at the site violated provisions of 
current 6 NYCRR part 360.  Those same activities establish that respondent violated analogous 
provisions under former part 360.  Accordingly, I hold that amending the pleadings to conform 
to the proof is appropriate here, and will not prejudice respondent.    

 
I note that the penalty provision applicable to violations of 6 NYCRR part 360 remained 

in effect throughout the duration of the violations established under the ruling on liability.  
Accordingly, as stated in the ruling, the penalty provisions under ECL 71-2703 were applicable 
throughout the duration of the proven violations (see ruling on liability at 9). 

 
Relief 

 
By its motion for order, Department staff requests that respondent Stasi Industries “pay a 

penalty as deemed just, proper, and equitable” and further requested “such other relief as the 
Commissioner shall deem just, necessary and appropriate” (Rubinton affirmation in support of 
motion for order without hearing, affirmed Dec. 5, 2019, at 4).  

 
Because Department staff did not request a specific penalty amount, or any other specific 

relief, the ruling on liability stated that a hearing was necessary to determine what relief should 
be recommended to the Commissioner.  The ruling further stated that staff must present a 
specific penalty request at the hearing and explain the method used to determine the amount of 
the request.  Additionally, the ruling stated that staff must specify any corrective action or other 
relief it seeks and set forth the basis for such request (ruling on liability at 9). 
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By email dated April 22, 2021, Department staff advised that it would seek only a civil 
penalty against respondent Stasi Industries and requested that the penalty amount be determined 
“by submitting papers only.”1  Given that the only issue to be determined was the appropriate 
civil penalty, I authorized written submissions on the issue of penalty (see letter to parties, dated 
April 22, 2021).  I also directed staff to provide “appropriate citations to ECL penalty provisions, 
Department penalty guidance, and precedent, as needed” (id.). 

 
 By its penalty request, Department staff seeks an order of the Commissioner assessing 

“the statutory maximum civil penalty in the amount of two million dollars ($2,000,000) . . . 
against Stasi Industries, Inc.” (Rubinton affirmation ¶ 18).  Although staff provided an analysis 
of its penalty request using the considerations set forth under the Department's Civil Penalty 
Policy (Commissioner Policy DEE-1 [DEE-1], issued June 20, 1990), staff did not provide an 
analysis of its request under the Solid Waste Enforcement Policy (Program Policy OGC 8 
[OGC 8], revised Dec. 9, 2015) nor did staff provide any precedent in support of its request for 
a two-million-dollar penalty. 

 
The Department's Civil Penalty Policy states that “[t]he starting point of any penalty 

calculation should be a computation of the potential statutory maximum for all provable 
violations” (DEE-1 § IV.B).  Pursuant to ECL 71-2703, 

 
“[a]ny person who violates any of the provisions of, or who fails to perform any 
duty imposed by title 3 or 7 of article 27 of this chapter or any rule or regulation 
promulgated pursuant thereto . . . shall be liable for a civil penalty not to exceed 
seven thousand five hundred dollars for each such violation and an additional 
penalty of not more than one thousand five hundred dollars for each day during 
which such violation continues.” 
 
As noted in the ruling on liability, both of the proven violations continued for well over 

two years, beginning sometime in March 2017 and continuing at least through December 5, 
2019, the date of Department staff’s motion for order without hearing (see ruling on liability at 4 
[findings of fact ¶ 3], 9 n 8).  The ruling also noted that, pursuant to ECL 71-2703, respondent 
Stasi Industries is liable for a penalty of up to $1,500 per day for each continuing violation. 

 
In its penalty request, Department staff states that the subject C&D “remained on the Site 

until some time after the filing of Staff[’s] [motion for order without hearing] on December 5, 
2019, when the settling Respondents had [the C&D] removed” (Rubinton affirmation ¶ 8).  
Nevertheless, staff does not request to expand the duration of the violations beyond that noted in 
the ruling on liability, nor does staff present its own calculation of the maximum authorized 
penalty (id.).  Rather, staff states that it “accepts the ALJ's findings as to the statutory maximum” 
and requests that “the statutory maximum civil penalty in the amount of two million dollars 
($2,000,000) be assessed against Stasi Industries, Inc.” (id. ¶¶ 8 [emphasis omitted], 18).  

 
Notably, the ruling on liability did not “find” that the statutory maximum was two million 

dollars.  Rather, the ruling stated that because the proven violations began sometime in March 
 

1 Staff later advised that the “settling Respondents agreed to remove the subject C&D materials from the 
property” (Rubinton affirmation ¶ 10).   
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2017 and continued through December 5, 2019, “the maximum authorized statutory penalty for 
each of the proven violations exceeds one million dollars” (ruling on liability at 9 [emphasis 
supplied]).  Accordingly, the ruling did not calculate the amount of the maximum statutory 
penalty, but rather stated that the maximum penalty would be more than one million dollars for 
each of the proven violations. 

 
As previously noted, “[t]he starting point of any penalty calculation should be a 

computation of the potential statutory maximum for all provable violations” (DEE-1 § IV.B).  
Although staff did not provide such a computation here, the penalty requested by staff is below 
the statutory maximum penalty available for the two proven violations.  Nevertheless, for the 
reasons discussed below, I conclude that staff's request for a two-million-dollar penalty should 
be significantly reduced.   

 
Using the timeline noted in the ruling on liability, the demolition of the two buildings at 

the site commenced sometime in March 2017 and continued through at least the date of the 
motion for order, December 5, 2019.  From March 31, 2017 to December 5, 2019 is a total of 
980 days.  Pursuant to ECL 71-2703, respondent Stasi Industries is liable for a maximum civil 
penalty of $7,500 dollars for each of the two proven violations and an additional penalty of 
$1,500 for each day the violations continued.  This results in a potential statutory maximum 
penalty of $2,952,000 ([$7,500 x 2] + [$1,500 x 979 x 2]).  

 
In accordance with DEE-1, Department staff attempts to calculate the economic benefit 

respondent Stasi Industries received as a result of its non-compliance with the ECL and 
regulations.  In this regard, staff states that “we know that the cost of the [site] cleanup was 
estimated to be at least two hundred forty-two thousand dollars ($242,000.00)” (Rubinton 
affirmation ¶ 10 [emphasis omitted]).  Because the settling respondents paid for the site cleanup, 
Staff states that $242,000.00 is “a cost avoided by Stasi” (id.).  

 
Generally, the cost of site remediation does not properly fall within the ambit of 

economic benefit under DEE-1.  Rather, economic benefit refers to “costs which would have 
been expended if compliance had occurred when required” (DEE-1 § IV.C.1).  Here, for 
example, the economic benefit derived from the proven violations would include the cost of 
proper disposal, or tipping fees, that respondent Stasi Industries would have incurred if it had 
disposed of the C&D from the site in compliance with the regulations at the time the C&D was 
generated.  Department staff estimates that 2,900 cubic yards of C&D were buried at the site.  
Had respondent Stasi Industries paid the appropriate tipping fees and disposed of the C&D at 
authorized facilities, the proven violations would not have occurred.2 

 
2 Note that this case is distinguishable from Matter of Waste Away Carting NY, Inc., Commissioner Order, 
Jan. 5, 2021.  In Waste Away, the Commissioner stated that the cost of removal of solid waste from a site 
was properly considered as economic benefit (id. at 3).  There, however, the solid waste was “stockpiled” 
on the ground and was not, as is the case here, buried in a large excavated pit and covered by fill (see 
Matter of Waste Away Carting NY, Inc., Interim Decision and Order of the Commissioner, Feb. 12, 2020 
[attached Summary Report at 3 (findings of fact ¶¶ 5-7)]).  Because the C&D at issue here was buried, 
remediation of the site entailed more than the removal of stockpiles of solid waste, and required the 
development of a Department-approved Site Characterization Work Plan and a subsurface investigation 
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Although Department staff did not establish the economic benefit associated with the 

proven violations, staff does address the gravity component set forth under DEE-1.  Staff notes 
that “Long Island contains a sole-source aquifer” and, therefore, “it is critically important that 
solid waste be properly handled and disposed of on Long Island” (Rubinton affirmation ¶ 11).  
Staff further notes that “contamination emanating from C&D is a source of pollution of the 
groundwater that is used by the residents of Long Island as drinking water” (id.).  Additionally, 
staff notes that the site “is located within a potential Environmental Justice community” and that 
it is “DEC policy to reduce environmental impacts to these already overburdened communities” 
(id. ¶ 12 [citing Commissioner Policy 29, Environmental Justice and Permitting, revised Mar. 19, 
2003]). 

 
With regard to culpability, Department staff notes that “[w]here the violation is 

“intentional, reckless or negligent, significant upward adjustment of the penalty is appropriate” 
(Rubinton affirmation ¶ 13).  This is consistent with DEE-1 (see DEE-1 § IV.E.1) and it is 
undisputed that respondent Stasi Industries intentionally buried C&D at the site (see findings of 
fact ¶¶ 3-5). 

 
OGC 8 generally tracks DEE-1 with regard to factors to consider when determining an 

appropriate penalty amount (see OGC 8 at 1 [stating that it is “intended to be consistent with the 
Department's Civil Penalty Policy [DEE-1]” and other enforcement policies]).  OGC 8 includes 
an appendix that provides guidance on penalty ranges.  Although Department staff did not 
evaluate the violations at issue here under OGC 8, it appears that the proven violations would fall 
within the “moderate” range for harm and the “major” range for deviation from regulatory 
requirements.  Laboratory analysis of samples taken from ten test pits at the site determined that 
contaminants in the C&D were generally at low or non-detect levels (see ruling on liability at 4, 
findings of fact ¶ 9).  With regard to deviation from regulatory requirements, the disposal of 
C&D at the site without authorization deprived the Department of the ability to regulate 
respondent's activities and safeguard the environment and public health. 

 
For violations that fall within moderate harm and major deviation from regulatory 

requirements, OGC 8 recommends a penalty range of between 55% and 70% of the statutory 
maximum.  Because the maximum civil penalty here is nearly three million dollars, OGC 8 
would, at the lower end, support a penalty in excess of 1.5 million dollars. 

 
Department staff did not provide any precedent for its request for a penalty in the amount 

of two million dollars.  In my review of prior DEC matters where the Commissioner imposed a 
penalty for violations of solid waste regulations, I could find no instance where facts analogous 
to those at issue here resulted in the imposition of a multimillion-dollar penalty. 

 
As stated in DEE-1, “[t]he fundamental purpose of environmental enforcement is to 

promote compliance with environmental laws and thereby improve and protect New York's 
natural resources and environmental quality” (DEE-1 § III).  Moreover, “[e]ffective deterrence 
cannot be achieved by a rigid, formulaic approach to penalty calculation” (id.).  To achieve 

 
before the waste could be excavated to the appropriate depth and removed (see ruling on liability at 4 
[findings of fact ¶¶ 7-8]).    
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deterrence, “both the violator and the general public must be convinced that the penalty places 
the violator in a worse position than those who have voluntarily complied in a timely fashion” 
(id.).    

 
Given the gravity of the violations and other factors described by Department staff, I 

agree that a substantial penalty is warranted here.  Nevertheless, a two-million-dollar penalty is 
without precedent.  Here, respondent Stasi Industries was awarded a contract in the amount of 
$100,000 to demolish two buildings at the site (see ruling on liability at 4 [findings of fact ¶ 3]; 
Rubinton affirmation in support of motion for order without hearing, affirmed Dec. 5, 2019, 
exhibit 2 [affidavit of James Wade, sworn Aug. 12, 2019, exhibit W1 at 3 (purchase order stating 
that “Stasi Industries” is to be paid $100,000 to “demo 2 buildings 270 (sic) Merritt Ave”)]).   

 
I recommend that the Commissioner impose a penalty against respondent Stasi Industries 

in the amount of $300,000, an amount equal to treble the payment due to respondent under the 
contract to demolish the buildings at the site.  Consistent with the objectives of DEE-1, this 
penalty will strip respondent of any economic benefit it stood to gain under the contract to 
demolish the buildings and will ensure that respondent and the general public are convinced that 
the penalty places a violator in a worse position than those who have voluntarily complied with 
the ECL and regulations. 

 
I note that respondent Stasi Industries raises three points in opposition to Department 

staff's penalty request.  For the reasons set forth below, I hold the points raised by respondent are 
without merit. 

 
First, respondent Stasi Industries argues that this proceeding should be stayed pending the 

outcome of an action filed in Suffolk County (Suffolk County action) by former respondent 271 
Merritt Avenue LLC.  Respondent asserts that 271 Merritt Avenue LLC seeks “to recover the 
entire cost of the clean-up (which it claims, under oath, far exceeds $242,000) against 
[respondent Stasi] Industries” (Angelillo affirmation ¶ 21).  Respondent asserts that, if the 
Suffolk County action results in the entire cost of the cleanup being shifted to respondent, “the 
Benefit Component Analysis would yield an economic benefit of $0, not $242,000, which would 
radically impact the penalty calculation under DEE-1” (id. ¶ 24).   

 
As discussed above, cost of remediation does not generally equate to economic benefit 

(see supra at 5; see also DEE-1 § III [stating that enforcement is necessary to “abate and 
remediate damage and to restore natural resources” but that “remedial or abatement actions do 
not replace the need for penalties”]).  Accordingly, the penalty analysis herein is not contingent 
upon the outcome of the Suffolk County action.   

 
Second, respondent Stasi Industries argues that Department staff failed to substantiate its 

assertion that the site cleanup cost $242,000 and, therefore, a hearing is necessary to determine 
the actual cleanup cost (Angelillo affirmation ¶¶ 28-40).  This argument is rejected for the same 
reasons as respondent's first argument.  Specifically, it is not necessary to ascertain the cost of 
the site cleanup to determine the appropriate penalty amount to be assessed in this matter. 
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Third, respondent Stasi Industries argues that only “a de minimis penalty” should be 
awarded because “the record reflects that this is the first time [Stasi] Industries has been accused 
of violating DEC rules and regulations” (Angelillo affirmation ¶ 41).  Under DEE-1, a history of 
non-compliance may result in the imposition of higher penalties (see DEE-1 § IV.E.3 [setting 
forth factors to be considered when staff is “deciding how large the upward non-compliance 
history adjustments should be”]).  Accordingly, this factor is to be considered in increasing the 
penalty amount, and provides no support for imposing “a de minimis penalty.”  

 
Finally, although not set forth as a separate point, respondent Stasi Industries asserts that 

it does not have the “financial wherewithal to pay the requested penalty” (Angelillo affirmation 
¶ 54).  In support of this assertion, respondent proffers the Stasi affidavit wherein Mr. Stasi 
attests that respondent Stasi Industries “currently has $6,061.00 in its operating account” (Stasi 
affidavit ¶ 3).  He also attests that in May 2021, the operating account “had an opening balance 
of $24,438.48 and an ending balance of $62,987.34” (id. ¶ 4).  Mr. Stasi further attests that 
respondent Stasi Industries “does not have any projects currently underway that will yield a 
profit sufficient to pay a penalty of the magnitude sought by DEC” and that a penalty in that 
amount “would put [respondent Stasi Industries'] viability in jeopardy” (id. ¶¶ 7-8).   

 
The penalty amount I recommend herein is a fraction of that sought by Department staff.  

Accordingly, the economic impact of the penalty on respondent Stasi Industries would be 
significantly reduced.  Moreover, the limited financial data provided by respondent Stasi 
Industries is not sufficient to warrant a further reduction in the penalty (see DEE-1 § IV.E.4 
[stating that “[t]he burden to demonstrate inability to pay rests with the respondent” and that an 
adjustment based upon respondent's ability to pay “will normally require a significant amount of 
financial information”]). 
 

RECOMMENDATIONS 
  
I recommend that the Commissioner issue an order holding respondent Stasi Industries 

liable for violating (i) former 6 NYCRR 360-1.7(a)(1)(i) and current 6 NYCRR 360.9(a)(1) by 
constructing and operating a solid waste facility at the site without authorization; and (ii) former 
6 NYCRR 360-1.5(a) and current 6 NYCRR 360.9(b)(3) by disposing of waste at the site 
without authorization.  Both violations commenced on or before March 31, 2017 and continued 
through at least December 5, 2019, the date of Department staff’s motion for order without 
hearing. 

 
I further recommend that the Commissioner assess a penalty against respondent Stasi 

Industries in the amount of $300,000. 
 
 
             /s/       

           ___________________________ 
 Richard A. Sherman 
 Administrative Law Judge 

Dated: September 21, 2021 
            Albany, New York 
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