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In The Matter of the Petition of . ’
The Forest Rangers, Local 1872, DECLARATORY
Security & Law Enforcement Employees, RULING -

Council 82, AFSCME," AFL-CIO
: : A DEC #9-01
For A Declaratory Ruling

. Local 1872 of Councll 82, the Security and Law Enforcement
Employees of the American Federation of State, County and Municipalr
Employeesg AFL-CIO ("Council 82"), representing the Forest Rangets
of the Department of Env1ronmenta1 Conservation ("Department"),
petitions:for a declaratory ruling pursuant to Section 204 of the
State Administrative Procedure Act and 6 NYCRR Part 619, to
clarify the applicability and scope of §3-0301(2)(g) and §9-1113
of the Environmental Couservation Law, ("ECL'") consistent with
the Fourtﬁ Amendment of;the U. S. Constitution, to the operations
of the Forest Rangers of the Department of Environmental Conser-
vation enforcing their statutory forest fire control duties on
the top lopping of evergreen trees. More specifically, Council

82 enquires whether Forest Rangers may enter private property
pursuant to §3- 0301(2)(3), in order to conduct inspections necessar*
to effectuate §9-1113.

AlthOugh this inquiry should and normally would be handled
routinely, without recourse to a Declaratory Ruling, the circum-
stances leading to the instant petition weigh in favor of making

this ruling. First, the issue raised in the instant petition has




‘raised questions about how the Environmental Conservation Law is
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been t%e éubject of unrésolved and divergent legal opinions about
the-Fofesg Rangers' authority rendered between 1981 and 1983,
both b} aétorneys for Céuncil 82 and within the DEC by.an Assistant
Cbunsél fér Lands and Férests and by a Regional Attorney assigned
to a Region including both Forest Preserve and other forest
lands. Futcher, since the Forest Rangers often must exercise
,theirédut;es on privateproperty, it is essential that the scope
of théir éuthority to enter private land be clear in order to
honor thelr statutory responsibllltles while at the same time
respecting the fundamental property rights of the owners. Moreover
the rgsolution of the qgestlons regarding the Forest Rangers’
obligétioﬂs to enter private lands necessarily is governed by,
and entaiis adherence té, the Fourth Amendment of the Constitutioh
of the United States of Amerlca and the similar safeguards in
Article I §12, of the New York State Constitution; how the
Depargmen; of Environmental Conservation employs its police
pOWeré un&er the Fourth§Amendment presents public policy questions
of thé mo%t fundamental nature. Finally, a ruling on a procedural

motion by a nisi prius county court in an analogous situation has

administe;ed in order to conform to the Fourth Amendment, see

People v.Hedges, 112 Misc. 2d 632, 447 NYS 2d 1007 (Dist. Ct.,
Suffoik CB., 1982).%* There are, therefore, substantial public

*Tﬁls ruling involved a search of a place of business
and a seizure; although distinguishable on its facts from a
routine ihspection of open forests, with no seizure issue
present, the expansive nature of the ruling's dicta and
reach require its evaluation here.’
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policyiconéiderations fa?oring consideration of the instant
petitién i& order to assere that the Forest Rangers operate in
ccmplianceéwith the FourEh Amendment's requirements.

Accordxngly, the petltion is granted. For the reasons set
forth hereln, the Forest Rangers' inspections under §§3- 0301(2)(g)
and 9- 1113 ECL, are consistent with the Fourth Amendment . of the
Federal Cogstitution and Article I, §12, of the New York State
Consti?utibnu The scope of inspections made by the Forest
Rangers under §3-0301(2)(g) in order to enforce the tree top
1oppiné re&uirement of §9-1113 ie clarified in this Declaratorf
Ruling. ;

Tﬁo related provieibns of the ECL require interpretation.
here. éTheffirst recites the Commissioner's general authority in
ECL §3;030i(2)(g) to "eﬂter and inspect any property or premises
for the pu%pose of inveetigating actual or suspected sources of

pollution or contamination or for the purpose of ascertaining

compliance or non-compliance with any law, rule or regulation"”

promulgated under the ECL. The second provision sets forth the
anthority:vesced in the Forest Rangers under Title 11 in Article
9 of the ECL regarding "Forest Fire Control"”, to require "every
person who fells evergreens to cut off the trees limbs up to the
three inch diameter width as a fire safety measure. §9-1113,
ECL. ETheétimber practice required by this latter regulation is

known as "top lopping.’
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Whlle these statutory authorltles are clear on their face,
their eerC1se by the Forest Rangers has given rise to divergent
legal opln;ons in light of the guldlng search and seizure case
law. é De?artment attorney for the Division of Lands and Forests
would yead%a gloss onto ihese texts to the effect that a Forest
Ranger}may%enter land gglx (1) with permission of the property
gwner,A(Z)gupon observing a violation of the ECL from a location
where Ehe ?anger is authgrized to be, or (3) with a search warraﬁc

executed b& a police officer. This view of the law became the

basis for ? Memorandum dated September 23, 1981, from the Director

of thejDivision of Lands:andAForests directing Forest Rangers to
complyéwit; this interpr?tation. The Regional Attorney adyising
the Fo?estfRangers in DEC Region 6 thereafter disagreed with this '
constructi%n of the applicable law, and the Department's chief
legal bffi?ers prior to ;y appointment failed to resolve the
conflict. - ‘ |

Céuncil 82 as Petitioner now urges that the Landé and Forest
Division Director's glosg is unduly restrictive and thwarts the
Forest! Rangers in the dlscharge of their statutory duty. A
revxew of the statutory purposes served by ECL §3-0301(2)(g) and
§9-1113, and a careful examination of the governing case law,
suppor; th? conclusion u}ged by Council 82. Forest Rangers may;

of course,. enter private property in any of the three circumstances
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set fofth %bove; inraddifion, however, Forest Rangers may glgg‘
enter ell ;rivate forest%lands, except those with a private home A
or curéilaée or similar ﬁrivate place, for purposes of inspecting'
to ascértain compliahce_with the top lopping law.or other forest
fire p%eveétion regulatiens. The reasons for this conclusion are
as foliowsi

. The c;nstltucxonal suff1c1ency of searches such as authorlzed
by ECL §3—ﬂ301 and §9- 1113 is governed by the Fourth Amendment:
"The rightgof the people?to be secure in their persons, houses,
papers;andéeffects, agaiﬁst unreasonable searches and seizures,-

i

shall not ﬁe violated and no warrants shall issue, but upon

describinggthe place to be searched, and the persons or things to
be seized.” This right is binding on New York State and the

Department~by virtue of the due process clause of the Fourteenth

Amendment to the U. S. Constltutlon. See Mapp v. Ohio; 367 U.S.
643, 655 (1961) ‘
The pr1nc1pal objective of the Fourth Amendment is to protect

a perspn ahd his or her privacy against "unreasonable" searches;

and not to shield all prlvately held property from legitimate
governmental inspection. As the U.S. Supreme Court has put it,
the Foﬁrth;Amendment "pfbtects people, not places. What a person

knowingly exposes to the public, even in his own home or office,

probabie cause, supporteg by oath or affirmation, and particularly
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is not a subject of Fourth Amendment protection....but what he
seeks to preserve as perate, even in an area accessible to the

public;, may be constltutlonally protected " Katz v. U, S., 389

U.S. 347, 351 2 (1967).

A; reeently as the 1ast year, the Supreme Court reiterated
this besicgtheme. "The fourth Amendment protects legitimate
expectetiogs of privacy %ather than simply places. If the inspec-
tion b? po?ice does not jntrude upon a legitimate expectation of

privacy, there is no 'search' subject to the warrant clause."

Illinois v. Andreas, 103 S. Ct. 3319, 3323 (1983). As noted in
Marshall # Barlow's, Iﬂc., 436 U.S. 307, 321, "The reasonableness

of a warrancless search ... will depend upon the specific enforcemet
needs and prlvacy guarantees of each statute." |
Seenfin this light, it is not dispositive to say that pri-
vately owned forest 1ands, even those posted with a "no trespass"
sign, are‘a place where :a Forest Ranger may enter only ‘with

search warrant or perm1e31on. The property owner must do more
than gssert his proprietorship of the woods; a Fourth Amendment
cIaim%"deﬁends not on a .property right in the invaded place but
upon whetﬁer the personiwho claims the protection of the Amendment
has a«legltlmaCe expectatlon of privacy in the invaded place.’

Rakas ° N, Illanis, 439 U S. 128, 143 (1978). The Fourth Amend-

ment limitations on government activity attach when the private

1 3 o
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tndivihual's area is one "in which there was a reasonable exgebta-
tion of ffeedom from goVernmental intrusion.” Mancusi v. DeForte,

392 U. S 364 368 (1968)

In determining whether the area is one with a factually

Justifiable expectation . of privacy, a three pronged test can be

used, as etated in U.S.%v, Lyons, 706 F. 2d 321 at 325-326,(D.C.

Cir., ?1983;):

"First, 'the Fourth Amendment protects
people not places'....Thus, the question
‘we must answer is not whether the room
and closet were somehow 'private spaces’
;in the abstract, but whether [defendant]
‘had a reasonable expectation of privacy
zchere ...S5econd, a private interest, in
.the constitutlonal lexicon, consists of
‘a reasonable expectation that uninvited
-and unauthorized persons will not intrude
‘into a particular area....Third, an
iexpectation of privacy, strlctly speaking,
iconsists of a'belief that uninvited
;persons will not intrude in a particular

wag
Under the first test, unless the privately owned forest area

k

is one whére a person mey reasonably expect privacy, the ECL
grants the Forest Rangers the legal authority to inspect it
w1thout necessity of a search warrant. Whether the expectation
of prlvacy is.reasonable turns upon two factors: "The first is
whether the individual, by his conduct, has 'exhibited an actual
(subjecti;e) expectatioh of privacy'.... The second question is

whether the individual's subjective expectation of privacy is
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‘one tﬁat éoctety is preéared to recognize as '"'reasonable'' <o

Whethe% ..% the individuel‘s expectation, viewed objectively, is
'justifiabi[e}‘ under theccircumstances." Smith v. Maryland, 442
u.s. 735, 740 (1978).

Thus, ia home is a place where a person expects privacy,
while thatiperson I actiyities exposed "to the 'plain view' of

: : ; '
ontsiders are not 'protected’' because no intention to keep them -

to himself has been exhibited." Katz v. U.S., 389 U.S. 347, 361

f1967,%Harian J., concurring). Privately held forests may be
kept iﬁ privacy, for instance, if the owner allows no logging cr
other accivity regulated by the ECL, e.g. hunting, and if appro-
priate fencing exists and 'no trespass' signs are posted.

Once an owner conducts timbering, however, he engages in
conduct for which society has a long standing and justified
{aterest ip assuring that the owner will adhere to safe practices

in order tb:avert forescifires and safeguard the forest ecology.

NEgligent ;umbering condﬁct on one forest parcel jeopardizes and

can harm the entire forest area; forest fires, of course, do not
respect prbperty lines énd continue to this day to cause serious

damage to 1ife, property and natural resources such as wildlife

Lor watershed which benefit the public generally. Inspections are

jnecessarygto avert this harm, and ECL §9-1103(6) reinforces the
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IEauthorzi.ty ?f ECL §3-030£(2)(g): "...in connection with the
cﬁntroi o{ifire, the deﬁartment shall have the power to...appoiat
necessery %mplnyees to ﬁerform such duties as are required in |
this Title ." ForestéRangers are so designated. 6 NYCRR
Section 641 1. ‘

The Forest Rangers inspections are expressly limited as to
where they may occur, only on the forest lands in the fire towns
and fire districts spec1fied by the Department. They are also
Itmited ae to their purpose, only as specified by the Forest Fire
Cbntrel pfovisions in the ECL. The time and circumstances of |
these inspections are reasonable as required by the Fourth Amendmen|
they take*place during the daylight, business hours, for the'
announcedjspeCLfic, limited purpose of ascertaining compliance
with the éoresc fire controls in Title 11, ECL. Both the policy
and’p{actices of the-Raﬁgers dictate that the inspections be
condudtedédurtngthe da§ when the forest is well 1lit by sunlight;
| Che iﬁspeétions routinely take place between 9 a.m. and 5 p.m.,
the Rangers working day Where timbering operations are conducted
& pr0perty owner already has allowed the entry of loggers, trudkers
and other! personnel onto the private forests over the roads and
ttalls to; the site of the tree cuttings; having thrown open such

| Tand, the'owner can hardly suggest it is still a private place,

especlally when unsafe forestry practices endanger the public.




While such ﬁorest 1nspections are consistent with the Fourth
Kmendment a person's dwelling house, even amidst a timbering
operationt remains a place which society normally expects to be
secure frém governmentai invasion. Similarly, the area immediately
Surrounding and closely related to the dwelling is a place usually
entitled to Fourth Amendment protection. As one court put. it,

“in defining the surrounding area entitled to such. protection,

the courts historically ‘have found helpful the common law concept
of curtilage, meaning yaxd courtyard or other piece of ground
incLuded Within the fenee surrounding a dwelling house.’' Eiggl
v, Wainwrigh . 492 F. 2d 480, 483 (5th Cir., 1974). The Forest

gers are not authorized to enter homes or curtilage to enforce .
4§§f1113 ECL

In ehch case, the factual circumstances must be scrutinized
to apply the Fourth Amendment test. "Although the expectations
(of priva%y] test has done away with outmoded property concepts
fno longer satisfactory for Fourth Amendment analysis . .the
distinction between open fields and curtilage is still helpful in

determining the eXLStence or not of reasonable privacy expecta-

Etions.“ gu.s. v. Williams, 581 F. 2d 451, at 453 (Sth Cir.,
1978), cextl den, 440 d S. 972 (1979). As the U.S. Supreme Court

explained while property concepts may have some relevancy to

4
4
H
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"the p:eseﬁce or absence;of the privacy interest protected1..Fven
a propertyinterest in premises may not be sufficient to establish
a legitimaée expectation of privacy with respect to particular
items Iocateﬂ on the premises or activity conducted thereon.”

%

Rakas v. Illinois 439 U.S. 128 at 144, n. 12 (1978).

Beyond the home, and"protected curtilage, is land upprotecﬁed
by the’ Fourth Amendment,: or open fields. '"The differentiation
betWeen an immediately adJacent protected area and an unprotected
open f;eldﬁhas usually bgen analyzed as a problem of determining

the exfent%of the ’curtiﬁage.'" Wattenberg v. U.S., 388 F. 2d

853, 857 (9th Cir., 1968) * It is well established that the
“special protection accorded by the Fourth Amendment to the

people in their persons, houses, papers, and effects,' is not

extended ;orthevopen fields." Hester v. U.S., 265 U.S. 57, 59
(tgzaf. Observations mode in the open fields are not subject to
the Fourtﬁ Amendment ; aﬁ air pollution inspector, for instance,
“may operate withia or w1thout the premises [of a factory] but in

eicher case he is well Wlthin the 'open fields' exception to the

EEFourth Amendment." Air Pollution Variance Board v. Western

tAlfalfa, 416 U.S. 861, 865 (1974). The facts related to the

x The.bulldin s in! close proximity to the dwelling are often

lfencompassed with the curtilage. For instance, where a fence

around a ranch house "was complete and intact...the barn in

question was within the curtilage of the residence and was within
the protettive ambit of | the Fourth Amendment." U.S. v. Dunn, 674
£. 2d7109% at 1100 (5th’Cir., 1982).
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.privacy expectations of ‘each situation govern where the open

fields are found. For 1nstance, a search in the open fields one-
half mile‘from farmkbulldings has been held to be clearly in the
“bpenwflelds.' McDowell v. U.S., 383 F. 2d 599, 603 (8th Clr.

-ﬁQQJ)‘ Af the same time, the removal of a drum of chloroform to
La Spot Just outside a cabin has been held to be an act as ta

which ! "nof..expectat1on of privacy extended,” and thus the drum

lentered the'"open fields.” U.S. v. Knotts, 103 S. Ct. 1081
’(I983i MOSC forest lands normally would not be within the

urtilage’of a dwelllng, cf. U.S. v. Berrong, 712 F. 2d 1370

(Ilth Clr;, 1983); U.S. v. Lace, 669 F. 2d 46 at 50 (2d Cir.,

ﬁ1982), cert den. 103 8. Ct 12), reh. den. 103 S. Ct. 480. Most
c;mherlnggoccur3~we11 remqved from any dwellings since the scafs
bof cimberéd‘lands are nét usually wanted near a person's home.
ihus% under normaléoperations the Forest Rangers' inspections
of fo?est?lands are reasonable as to the scope of the search, the
placeiandgche purpose. .This is one of those carefull& defined

classes oF cases in which a search of private property, withont

an owner s consent, is reasonable, in accordance with the U.S.

%Supreme Courc s rullngs that closely regulated enterprises with a

’long history of regulatlon can be inspected without a warrant.
xHere.ache Forest Rangers warrantless searches are necessary to

’further the regulatory scheme of "Forest Fire Control" and the

untn s ki 14
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Egoverﬁmen@al regulatory; presence is sufficiently comprehensiye

. i :
Eanddef,in;ed "that the owner of commercial property cannot help

but bé awére that his pioperty will'be subject to periodic inspec-~

ttOnSsundertaken for speciflc purposes.” Donovan v. Dewey, 452

U.s. 594 600 (1981). Forest fire prevention inspections are
among the necessary "responses to relatively unique circumstances

where an exception is made to the search warrant requirement of -

 the Fourt Amendment. See, Marshall v, Barlow's, Inc., 436 U.S.

307, 313 (1977} See aiso United States v. Biswell, 406 U.S.
311 (1972); CoLonnade Caterlng Corp. v. United States, 397 U. S
72 (1970)

New Yotk's systemiof fire protection and prevention in
forest laﬁds has. ex1sted since colonial times; by 1880, the
Legislatute had enacted regulations for the Forest Commission, a
.predecessor to the Department of Environmental Conserwvation,
which applied to: prlvate individuals and property owners. See

genexallz G. Whipple, A History of Half a Century of the Management

!
of the Natnral ggsources of the Empire State (1885-1935) 4758

(1935) ;The statutory requirement providing for the lopping. of -
tops:of qoniferous trees during timbering operations in the
Adiréndaék and Gatskili mountain regions pre-dates the enactment
of the firsc codified Conservation Law in 1911. Id. at 52-53.

L See L. 1909 Ch. 474. The 1911 enactment continued the regulation|

P L
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Then, ;s tbday, the topélopping requirement was a necessary and
fmpgrt?nt peans to avoié»the accumulation of flammable slash
-create? byflogginggoperécions. Whipple chronicles conditions at
the tu}n %f the century{ "The cut-over lands were veritable
ﬁire—txap{ formed by pifes of dead tree tops, limbs and brush
which ;onértbutedzlargely to the extensive and tornadic mcvemeﬁt
vbf’th% fiée.“ Id. at Si. Top-lopping prevented and controlled

“thosg vaét furnaces thét used to follow in the wake of lumbermen.”

M. Longstreth The Catskills 291-292 (1918, reissued 1970). See
also- 4. Bfown and K. Davis Forest Fire: Control and Use 313

(1973).% |

fhe énvironmental Qonservation Law's provisions on Foresf'
Fire dont€01 are derived from and continue the Conservation Law
jof 1911. fUnder this auﬁhority, the Department maintains compre~
hensi%e fite protéction?systems for preventing forest fires and
eXtinguis&ing fives burging or threatening forests in designated

i

*The iprevention of forest fires "through the control of the
tquantity, jarrangement, continuity, ignitability, or burning rate
Hof forest fuels™ is an essential element of sound contemporary

} forest land management. The removal of ignitable fuel is a -

# cardinal principle of forest fire hazard reduction; as Brown and
Davisiputiit, “"Potentially, control of fuels means control of the
size and difficulty of the entire fire-fighting job. Several
E‘19jt1:m:c::l~.pl.efs.au:ei.mzolved. First, the direct prevention of fires

'} through hizard reductiop means removal of fuels exposed to sources
of high risk .... next comes an extention beyond the mere prevention
fof ignitions to that of preventing or limiting spread following
b{gnition or of preventing the rapid buildup of heat energy. In

i terms, of fire prevention, the objective becomes prevention of
 large  or uncontrollable fires rather than simply a reduction in

i thie total: number of fires.”" Op. cit. at 300-301. Top~lopping

i serves both these principles.” The tops and branches of cut .

} evergreens, to which ECL §9-1113 applies, can last for many years
it a5 a Bource of fuel, both to feed the destructiveness of fires

¥ and as a place in which fires can start. They are an im ediment
L B0 fire fi%hting. The top-lopping requirement reduces this

t dangerous; forest fire hazard.

i

3
i
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|Eire towns|and forest fire districts. ECL §9-1109, §9-1107. In

i 1 '

?these fire towns and f1re districts the top lopping requlrement
¥ ; i

jle operative. ECL §9- 1113 In light of New York's long-standing

'cegulatoryépresence with respect to forest fire prevention and
j i '

iﬁontro¥, ajperSOnlconducEing logging operations in fire towns and

A ! ,
{f1ire districts cannot help but be aware that his forest land is:

igurpqsgs s?ch as:compllance with the top lopping statute. Logging
 -fetationsihave such "a long tradition of close government super-
QVision of which any: person who chooses to enter such a business

| 5 € alreaéy be aware" thac "when an entrepreneur embarks upon

x6uch‘a;bus§ness, te has yoluntarlly chosen to subject himself .to

?g-ﬁulliarsénal of governﬁentalAregulation." Marshall v. Barlowfs,.
'Inc . 436 6 S. 307 at 315 (1978). Such a person has no reasonable
;expectatlon of privacy in these circumstances.

| In order to enforce and thereby further the State s regulatory
ﬁscheme-for‘che control and prevention of forest fires, warrantless
searches of forest Iands, as authorized by ECL §3-0301(2)(g) for
the purposes specified 1n ECL §9-1113, have been standard Department

Qperations for decades. ,Effectlve fire prevention, in remote

s‘oresc lochtions necessitates routine inspections. The relatively

fiew Forest;Rangers.perform the majority of their duties within
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Qﬁhe vast acreage of the State s forest lands. 1Inspection efficienc]
?andfefficacy would: be unduly hampered if each entry involved’e

HUrip to a bourthcuse and the services of a police officer to

’lands, places tltie Forest Rangers' 1nspectlons performed pursuant

tCo ECL‘§3-0301(2)( ) to enforce the top loppln requirement of
& g

5 4 .
: i N :
‘search warrant requirement, as noted above. See also Donovan v,

fHof the 1ntru31on tnvolved here. Where regulatory inspections
ffurther urgent governmental interests; to protect the public, and
}ﬂhere the possibilitles of abuse or the threat to prlvacy are not
iinspection may proceed Wlthout a warrant when specifically
iauthorized by statute. U.S. v. Biswell, 406 U.S. 311, 317 (1972).

nompllance with thie top lopplng requirement are not personal 1n

{These . searches, therefore, entail so very limited an incursion

IO VST RPN RS 1 S oo NN DR _m'

‘
3
:
i
1
i
f

i

rtain and execute a search warrant for each inspection. The

Qntinulng need for such inspections, coupled with long history
‘ '

of‘SCaEe rEgulathy'presence regarding logging in the forest

9*1113, within a recognized exception to the Fourth Amendment's

ewey, 452 .58, 594, 600 (1981).

Thls concluszon is further buttressed by the minimal nature

impressive dimen81ons the Supreme Court recognlzes that an

i

Inspectlo?s of forest 1ands by Forest Rangers to determine

ﬁature nar are they almed at the discovery of evidence of crime.

r
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into-tﬁe f§rest landowner's privacy as to be nearly none at all.

See, Camar& V. Municipa1?Court 387 U.S. 523, 537 (1966).

Inspectlons-lnvarlably 00cur out of doors, in areas for which

'there is usually no reasonable expectation of privacy. Typically,

these are areas which have been opened by cutting roads or paths

;fbr lumbering equipment. When the need to inspect the forest

ka%an::ls to enforce fire preventlon statutes is balanced agalnst the

=minxma1 1nbasion which the inspection entails, the reasonableness

fof searches performed pursuant to ECL §3-0301(2)(g) and §9-1113
%i apparant.

The pnblic has come to expect the State to provide effective

1

forest fLre controls. The importance of protection from such -
fires cannat be understated. The need for fire control was
-carefully articnlated by the former State Conservation Commission
in its 1916 Annual Report to the Legislature:

; "The future of our forest regions depends
upon adequate protection from forest fire. There
is no use investing money in such property, reforesting
f or taking other steps for the development of
forests for the future, unless we can have such
forest fire protection...We must now lay our plans
on a firmer foundation and give attention to
making our forest lands more fire proof. With the
incregse in the price of lumber, there is a tendency
toward more intensive operation particularly in
hardwood, and thereby the amount of fire slash
upon mhe ground is increased. In some cases such
fire hazardsl when the weather conditions are
favorable can easily result in conflagrations. In
this lincreased danger the State is vitally interested,
not alone because it is charged with forest fire
protection on both State and private land, but
also because it is the largest landowner in the
region and its extended holdings are widely mixed
with jthose of private owners. Steps should be

taken €o induce private owners to leave the lands
which they are lumbering in a less dangerous fire
condiition."” New York State Conservation Commission
Annual ggpqrc to Legislature 37 (1916).

5
¢

i

i
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Forest Fire prevention remains just as important today.

Davis Summarize the seven primary damages caused by

?Eorest fires, Op. cit. at 615; these are as follows:

:
Timbesr values. Marketable and young growth includlng

regeneration,  effect on stand composition, insect and
disease damage directly resulting from fire, deterloretio
or improvement of the site for timber growth.

Watershed values Flood erosion and sedlmentation
damage attributable to fire, reduction in groundwater -
‘reserves and in base streamflow.

Wildlife values Loss of game birds and animals,
(efféct on their environment.

: Recreatfonal values. Damage to established facillties

*and the effect on recreational use of forest land.

3Grazing values. Effect of fire on range values and
use.

‘Other property values. Loss of or damage to agricultural

sproduce. farm buildings, fences, livestodk, and other
miscellaneous property.

@Socioecnnomic,values. Effect of loss of growing timber
‘or a deterioration of the environment on the social and

' economic pattern or the area.

New Ybrk expends substant1a1 sums to enhance and maintain
i its timber, watershed, w11d11fe, and recreation resources. The

{tOurine forest fire control inspections, necessary to safeguard

iibasic a component of the Department's responsibilities as any

7

i
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further a;vital state 1nterest The possibilities of abuse, or

fany threat to privacy by these inspections, are minimal or non-

,existent f Accordingly, these warrantless inspections conform to
constltutlonal requirements The inspection scheme embodied in

'ECL 53 0361(2)(g) and §9 1113 is limited in time, place and

scope. both,by its concrete terms and by Department practice and
prantxcal i exigencies; the Forest Rangers' inspections satisfy the
test erti;ulgted in U.S. v. Biswell, 406 U.s. 311, 315-316
(1972). i

In view of these leading Fourth Amendment decisions, the

E
opinion Ln People v. Hedges, 447 NYS 24 1007 (Dist. Ct., Suffolk

Oo., 1982? is aAIeference of unreliable authliority, necessarily

ﬁo=bezlim;ced to its faets. People v. Hedges involved a criminal

enforéemeﬁt case in connection with the shellfishing industry,
which‘hasgbeen subiject fo pervasive regulation for many years.

See, e. 8 Stane V. Mach 594 P. 2d 1361 (Wash.), or State v.

Westside Fish Co., 570 P 2d 401 (Oregon). In People v. Hedges,

thescpurtgruled on a pre-trlal motions either to dismiss Infor-

| mations éfleging'violafions of untagged shellfish and unlawful

possession of seed clams under ECL §13-0317 and §13-0325, or

ifalternatrvely to: supress evidence seized by the Suffolk County

e avmarh L e

e ¢ e e e
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pnlice Department s Marlne Bureau at the defendant’s place of’

s

iempﬂcyment. The Distrlct Court scarcely examines the expectations
;af privacy lnvalved 447 N.Y. 2d at 1009, note 1, and the issue

?appears nct to have been: briefed or argued. The Judge never

éaS-OSQl(Z)(g{) and related shellfish provisions, on their face.

?Tf:rullnggnever analyze$ or even describes the factual circumstancés
pf the isearch and seizure at issue. The court's failure to
a&amine thé facts as to the enforcement needs and privacy guaranteesg

of the statuteS'faCally infects its conclusions about their

A o L A P

constitutionality. A reading of the face of the statute is not
'disp081t1ve; as the U. S. Court of Appeals for the Second Circuit
iuled ln upholding warrantless searches under the New York

Public Health Law, §§3350 and 3390, a search can be lawful under

&

‘a broad statutory authorizatlon if, as a matter of fact, it is
%fﬁmiued as| to place, scope and time. U.S. ex rel. Terraciano ¥.

annagfe 493 F. 2d 682, 684-5 (2d Cir., 1974).

L A RATAI ¢ A b P SN | RSN b




L T 1 RN G R 1l B

Lo
1
H

! f j -21-

i
¢
{

i

nay be: arawh from that cage's evidentiary ruling. No compelling
: ons were recited in the Hedges decision to depart from the

Maed 1 establLshed rule that a court of original jurisdiction

should neve? declare a law unconstitutional unless such conclusion

L5 Lneséapa%le." People v. Pace, 111 Misc. 2d 488, 444 N.Y.S. 2d

;5%9 (1981).5 See generally the authorities collected in McKinney's
f~tatutes 5150
| Eor alI these reasons, the Hedges decision cannot be dis-

itasittve of the question presented here. That opinion is not

: AccordLngly. the Forest Ranger inspections pursuant to ECL
353*0301(2)(5) and §9- 1113 comport with the requirements of the
_Eanrthegmegdment of the Federal Constitution and Article I,
;-Ectio€12£ of the New Ygrk Constitution. The Forest Rangers'
itﬁu;ine toﬁ lopping~inspéctions on private forest lands may be
{made withodt a search warrant under the authority of the scatutes

7anﬂ,cases set forth above.

e Albany, New- York

i January 5, 1984

Nichofas A. Robinson

" ‘Depufy Commissioner and General Counsel
; ‘New fYork State Department of

: . Environmental Conservation




