
Summary of the Assessment of Public Comments for 6 NYCRR  

Part 496, Statewide Greenhouse Gas Emission Limits 

Comments received from August 18, 2020 through October 27, 2020 

The New York State Department of Environmental Conservation (DEC or Department) proposed 

Part 496 of Title 6 of the Official Compilation of Codes, Rules and Regulations of the State of 

New York (Part 496) in August 2020. The Department proposed Part 496 as required by 

Environmental Conservation Law (ECL) § 75-0107, as added by the Climate Leadership and 

Community Protection Act, Chapter 106 of the Laws of 2019 (CLCPA or Climate Act). DEC held 

two virtual public comment hearings on October 20, 2020, and accepted comments on the 

proposed rule through 5 pm on October 27, 2020. The Department received comments from 31 

commenters on the proposed rule. 

The Department received comments from individuals, elected officials, municipal governments, 

environmental advocacy groups, community groups, academia, and private businesses and trade 

groups including those related to electricity generation, fuel production and 

transmission/distribution, and manufacturing. Most commenters voiced their appreciation of the 

rule and the difficulties inherent to establishing a 1990 baseline per the requirements of the Climate 

Act. Many commenters suggested changes that are beyond the scope of this rule and expressed 

concern regarding unintended consequences of the rule and Climate Act. Some requested specific 

consideration of impacts to the State economy, specific fuel or technology providers, 

disadvantaged communities, and local governments. Several commented directly or implied that 

DEC is picking “winners and losers” as part of the rulemaking.  



DEC appreciates that the Climate Act will require changes to State policy that touch upon the 

issues raised by commenters. However, as the Department explained in the Regulatory Impact 

Statement (RIS), while this rule is foundational to the overall implementation of the Climate Act, 

Part 496 does not itself impose any compliance obligations on any entity. Future actions by the 

Department and the State will be necessary to ensure the achievement of the statewide greenhouse 

gas (GHG) emission limits, as required by the Climate Act.  

The intent of this rule is limited to establishing a framework for estimating 1990 emissions that is 

based on a) the requirements of the Climate Act, b) the best available science regarding the impacts 

of greenhouse gases on global climate change, and that c) encompasses statewide emission 

sources. Separate policies will be needed to ensure that the myriad goals and requirements of the 

CLCPA are met. Similarly, separate reporting may be needed to show emissions at larger or 

smaller spatial scales.  

Several commenters expressed confusion or disagreement with DEC’s interpretation of the 

requirements of the Climate Act, primarily with regard to three topics: (1) the definition of 

“greenhouse gas”, (2) setting emission limits for “individual types of gases”, and (3) the treatment 

of gross versus net emissions. In each case, DEC developed its proposal to best reflect the 

requirements and intent of the Climate Act. Moreover, the Department explained that its approach 

in Part 496 was to be as consistent as possible with the model provided by United Nations and on 

which this portion of the law is based (“UN model”). Specifically, the Climate Act requires the 

use of a 1990 GHG emission baseline and the Global Warming Potential (GWP) metric to calculate 

the carbon dioxide equivalent value of each GHG, as in the UN model.  

With respect to the first issue, commenters stated that this rule must apply the exact same definition 

of “greenhouse gas” as in the statute, which includes “any substance reasonably anticipated” to 



affect climate change. The regulatory definition of “greenhouse gas” in Part 496 is consistent with 

the statutory definition in the Climate Act, and specifically and clearly lists the gases that are within 

the scope of the regulation. To provide additional clarity regarding the list of GHGs included in 

the rule, DEC revised the rule to list these gases in an additional table, rather than incorporating a 

table by reference as had been proposed. Moreover, in response to comments, the Department 

added nitrogen trifluoride (NF3) to the list of GHGs, but notes that NF3 emissions were virtually 

nonexistent in 1990 and therefore would not contribute to the 1990 baseline. Other suggested 

substances either cannot be measured following the UN model (aerosols) or are not included in 

the UN model because they would undermine it (ozone-depleting substances).  

With respect to the second issue, DEC determined that, based on the overall statutory language 

and structure of the Climate Act, the rule would establish one collective statewide GHG emission 

limit for all individual GHGs for each relevant year. The Department lists all substances covered 

by the regulatory definition of “greenhouse gas,” as explained above, and the rule has set a limit 

for all such types of GHGs. A different approach that would establish separate and distinct 

emission limits for each of up to 200 or more individual gases would conflict with other 

requirements of the Climate Act, including specified statutory definitions and GHG accounting 

methodologies.  

Moreover, as described in the RIS, the Department’s adoption of Part 496 is foundational to 

multiple components of the overall implementation of the Climate Act. The CLCPA contemplates 

that the Climate Action Council (Council) will make recommendations as part of the Scoping Plan 

regarding measures to achieve the statewide emission limits, including subsequent rulemaking by 

the Department or other State agencies. At this preliminary stage in the overall implementation of 

the CLCPA, consistent with this overall structure of the statue, the Department is not seeking 



through this rulemaking to make significant policy decisions regarding the level of emission 

reductions required for each type of GHG emission source. If the Department were to establish 

limits on individual types of greenhouse gases, it would conflict with this statutory objective and 

structure, because it may prematurely suggest or establish the relative amount of emission 

reductions necessary from each sector or type of source.  

With regard to the third issue of gross versus net emissions, many commenters stated that DEC’s 

approach is incorrect because it is inconsistent with the UN or other models. Moreover, some 

commenters noted that the word “gross” is not found in the law, or asserted that the intent of the 

law was to provide for two different definitions of “net”. DEC disagrees that the rule is required 

to be identical to that of the UN model, as the Climate Act itself  requires specific deviations from 

the UN Model, including the requirement that certain GHG emission sources outside of the State 

must be included in statewide GHG emissions and the use of the 20-year rather than 100-year 

GWP.   Nevertheless, DEC’s approach is consistent with that model with regard to gross and net 

emissions as was explained in the RIS. The term “gross” is commonly reported alongside “net” 

emissions, such as in the annual U.S. national inventory, which follows the UN model.  

DEC applied the term “gross” in this rule primarily because the Climate Act refers to two emission 

targets for 2050, one of which is referred to as a “net” zero emission goal. This regulation addresses 

only one of these two statutory emission targets for 2050: the 85x50 emission limit established in 

ECL § 75-0107. This rule does not directly address the separate net zero emission goal set forth in 

ECL § 75-0103(11). As discussed in the RIS, given these two separate statutory directives and the 

fact that only the former applies directly to this rulemaking, the Department developed the 

statewide GHG emission limit in this rule as a “gross” limit.  



Some commenters suggested that the 2050 net zero goal is meant to include both net emissions as 

typically defined by the UN (or total emissions minus total removals) and “offsets”, which are a 

compliance mechanism used in certain cap-and-trade or other market-based policies. However, the 

term “offsets” is only used in the CLCPA to refer to an optional and separate policy measure 

referred to as the “Alternative Compliance Mechanism.” (ECL § 75-0109(4)) This is a mechanism 

that the Department may choose to adopt; the Department is not required to do so. If the 

Department chooses to adopt this mechanism in the future, it will be separate from this rulemaking 

and additional issues will need to be addressed. Some commenters made useful but non-

substantive suggestions regarding improvements or corrections that were implemented in the final 

rule. As noted in the RIS, DEC has the authority to revise this rule when appropriate. In fact, all 

jurisdictions that maintain a 1990 baseline make continued improvements as new data or methods 

become available. Finally, a few commenters stated that DEC has failed to properly engage with 

Council in the development of this rule. As the law states, “the department shall... consult with the 

council, stakeholders, and the public,” which DEC has done. In addition to public meetings and 

individual meetings with Council members, this rule has been discussed at every Council meeting 

held since the Council was convened. DEC will continue to invite the Council, as well as every 

member of the public, to provide feedback on this rule in order to ensure that it is based on “the 

most accurate determination feasible”. This includes in the development of the annual statewide 

GHG emission report, which is subject to a separate non-regulatory process pursuant to a different 

provision of the Climate Act. ECL § 75-0105.  

 

 


