NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Division of Environmental Remediation
625 Broadway, 12th Floor, Albany, New York 12233-7011
P: (518) 402-9706 | F: (518) 402-9020
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2424 Hamburg Turnpike, LLC

Paul H. Werthman

2558 Hamburg Turnpike, Suite 340
Buffalo, NY 14218

RE: Site Name: 2424 Hamburg Turnpike
Site No.: C915296
Location of Site: 2424 Hamburg Turnpike, Erie County, Lackawanna, NY

Dear Mr. Werthman:

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the 2424 Hamburg Turnpike Site.

If you have any further questions relating to this matter, please contact the project
attorney for this site, Jennifer Dougherty, Esqg., NYS Department of Environmental
Conservation, Office of General Counsel, 270 Michigan Avenue, Buffalo, New York
14203, or by email at jennifer.dougherty@dec.ny.gov .

Sincerel

bert W. Schick, P.E.
Director
Division of Environmental Remediation

Enclosure
ec:  Anthony Lopes, Project Manager

cc:  Jennifer Dougherty, Esq.
A. Guglielmi, Esq. /M. Mastroianni
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6 NYCRR §§ 375-3.5(b), (c), and (d) by providing
written notification to the parties listed in
Paragraph Il of the Agreement.

Xlll. Dispute Resolution

A. In the event disputes arise under this
Agreement, Applicant may, within fifteen (15)
days after Applicant knew or should have known
of the facts which are the basis of the dispute,
initiate dispute resolution in accordance with the
provisions of 6 NYCRR § 375-1.5(b)(2).

B. All cost incurred by the Department
associated with dispute resolution are State costs
subject to reimbursement pursuant to Paragraph
V of Appendix A of this Agreement, if applicable.

C. Notwithstanding any other rights
otherwise authorized in law or equity, any
disputes pursuant to this Agreement shall be
limited to Departmental decisions on remedial
activities. In no event shall such dispute authorize
achallenge to the applicable statute or regulation.

XIV. Miscellaneous

A. If the information provided and any
certifications made by Applicant are not materially
accurate and complete, this Agreement, except
with respect to Applicant’s obligations pursuant to
Paragraphs V, if applicable, and VII.B, and VIII,
shall be null and void ab initio fifteen (15) days
after the Department's notification of such
inaccuracy or incompleteness or fifteen (15) days
after issuance of a final decision resclving a
dispute pursuant to Paragraph Xlll, whichever is
later, uniess Applicant submits information within
that fifteen (15) day time period indicating that the
information provided and the certifications made
were materially accurate and complete. In the
event this Agreement is rendered null and void,
any Certificate of Completion and/or Liability
Limitation that may have been issued or may
have arisen under this Agreement shall also be
null and void ab initio, and the Department shall
reserve all rights that it may have under law.

B. By entering into this Agreement,
Applicant agrees to comply with and be bound by
the provisions of 6 NYCRR §§ 375-1, 375-3 and
375-6; the provisions of such subparts that are
referenced herein are referenced for clarity and
convenience only and the failure of this
Agreement to specifically reference any particular
regulatory provision is not intended to imply that
such provision is not applicable to activities
performed under this Agreement.

C. The Department may exempt Applicant
from the requirement to obtain any state or local
permit or other authorization for any activity

conducted pursuant to this Agreement in
accordance with 8 NYCRR §§ 375-1.12(b), (c),
and (d).

D. 1. Applicant shall use “best efforts” to
obtain all Site access, permits, easements,
approvals, institutional  controls,  and/or
authorizations necessary to perform Applicant's
obligations under this Agreement, including all
Department-approved Work Plans and the
schedules contained therein. If, despite
Applicant’s best efforts, any access, permits,
easements, approvals, institutional controls, or
authorizations cannot be obtained, Applicant
shall promptly notify the Department and include
a summary of the steps taken. The Department
may, as it deems appropriate and within its
authority, assist Applicant in obtaining same.

2. If aninterest in property is needed to
implement an institutional control required by a
Work Plan and such interest cannot be obtained,
the Department may require Applicant to modify
the Work Plan pursuant toc 6 NYCRR § 375-
1.6(d)(3) to reflect changes necessitated by
Applicant’s inability to obtain such interest.

E. The paragraph headings set forth in this
Agreement are included for convenience of
reference only and shall be disregarded in the
construction and interpretation of any provisions
of this Agreement.

F. 1. The terms of this Agreement shall
constitute the complete and entire agreement
between the Department and Applicant
concerning the implementation of the activities
required by this Agreement. No term, condition,
understanding, or agreement purporting to
modify or vary any term of this Agreement shall
be binding unless made in writing and subscribed
by the party to be bound. No informal advice,
guidance, suggestion, or comment by the
Department shall be construed as relieving
Applicant of its obligation to obtain such formal
approvals as may be required by this Agreement.
In the event of a conflict between the terms of this
Agreement and any Work Plan submitted
pursuant to this Agreement, the terms of this
Agreement shall control over the terms of the
Work Plan(s). Applicant consents to and agrees
not to contest the authority and jurisdiction of the
Department to enter into or enforce this
Agreement.

2. i. Except as set forth herein, if
Applicant desires that any provision of this
Agreement be changed, Applicant shall make
timely written application to the Commissioner
with copies to the parties in Subparagraph I1.A.1
of the Agreement.



ii. If Applicant seeks to modify an
approved Work Plan, a written request shall be
made to the Department'’s project manager, with
copies to the parties listed in Subparagraph
lI1LA.1 of the Agreement.

ii. Requests for a change to a time
frame set forth in this Agreement shall be made
in writing to the Department's project attorney and
project manager; such requests shall not be
unreasonably denied and a written response to
such requests shall be sent to Applicant promptly.

G. 1. |If there are multiple parties signing
this Agreement, the term “Applicant” shall be read
in the plural, the obligations of each such party
under this Agreement are joint and several, and
the insolvency of or failure by any Applicant to
implement any obligations under this Agreement
shall not affect the obligations of the remaining
Applicant(s) under this Agreement.

2. If Applicant is a partnership, the
obligations of all general partners (including
limited partners who act as general partners)
under this Agreement are joint and several and
the insolvency or failure of any general partner to
implement any obligations under this Agreement
shall not affect the obligations of the remaining
partner(s) under this Agreement.

3. Notwithstanding the foregoing
Subparagraphs XIV.G.1 and 2, if multiple parties
sign this Agreement as Applicants but not all of
the signing parties elect to implement a Work
Plan, all Applicants are jointly and severally liable
for each and every obligation under this
Agreement through the completion of activities in
such Work Plan that all such parties consented
to; thereafter, only those Applicants electing to
perform additional work shall be jointly and
severally liable under this Agreement for the
obligations and activities under such additional
Work Plan(s). The parties electing not to
implement the additional Work Plan(s) shall have
no obligations under this Agreement relative to
the activities set forth in such Work Plan(s).
Further, only those Applicants electing to
implement such additional Work Plan(s) shall be
eligible to receive the Liability Limitation
referenced in Paragraph VI.

4. Any change to parties pursuant to
this Agreement, including successors and
assigns through acquisition of title, is subject to
approval by the Department, after submittal of an
application acceptable to the Department.

H. Applicant shall be entitled to receive
contribution protection and/or to seek contribution
to the extent authorized by ECL § 27-1421(6) and
6 NYCRR § 375-1.5(b)(5).

I.  Applicant shall not be considered an
operator of the Site solely by virtue of having
executed and/or implemented this Agreement.

J. Applicant and Applicant's agents,
grantees, lessees, sublessees, successors, and
assigns shall be bound by this Agreement. Any
change in ownership of Applicant including, but
not limited to, any transfer of assets or real or
personal property, shall in no way alter
Applicant's responsibilities under this Agreement.

K. Unless otherwise expressly provided
herein, terms used in this Agreement which are
defined in ECL Article 27 or in regulations
promulgated thereunder shall have the meaning
assigned to them under said statute or
regulations.

L. Applicant's obligations under this
Agreement shall not be deemed to constitute any
type of fine or penalty.

M. In accordance with 6 NYCRR § 375-
1.6(a)(4), the Department shall be notified at least
7 days in advance of, and be allowed to attend,
any field activities to be conducted under a
Department approved work plan, as well as any
pre-bid meetings, job progress meetings,
substantial completion meeting and inspection,
and final inspection and meeting; provided,
however that the Department may be excluded
from portions of meetings where privileged
matters are discussed.

N. In accordance with 6 NYCRR § 375-
1.11(a), all work plans; reports, including all
attachments and appendices, and certifications,
submitted by a remedial party shall be submitted
in print, as well as in an electronic format
acceptable to the Department.

O. This Agreement may be executed for the
convenience of the parties hereto, individually or
in combination, in one or more counterparts, each
of which shall be deemed to have the status of an
executed original and all of which shall together
constitute one and the same.



2424 Hamburg Turnpike, LLC has one member being TurnKey Environmental Restoration, LLC. RESOLVED,
that Paul H. Werthman, Managing Member of TurnKey Environmental Restoration, LLC, be hereby
authorized and empowered to sign a Brownfield Cleanup Agreement (BCA) for the property referred to
as the 2424 Hamburg Turnpike Site with New York State Department of Environmental Conservation
(NYSDEC), in the name of and on behalf of this Company.

The undersigned hereby certify that Paul H. Werthman is the duly qualified Managing Member of TurnKey
Environmental Restoration, LLC, and by association 2424 Hamburg Turnpike, LLC, and custodian of the
books and records of 2424 Hamburg Turnpike, LLC, a corporation duly formed pursuant to the laws of the
State of New York, and that the foregoing is a true record of a resolution duly adopted by the Members
at a meeting of 2424 Hamburg Turnpike, LLC and TurnKey Environmental Restoration, LLC, and that said
meeting was held in accordance with state law and the Bylaws of the above-named Corporation on May

15, 2015, and that said resolution is now in full force and effect without modification or rescission.

IN WITNESS WHEREOF, | have executed my name as Member of TurnKey Environmental Restoration, LLC
thIS d_a\Lof May 15, 2015.

>

/ | /
{/ii’,’ y Al
| @-’\L/ Paul H. Werthman Managing Member

) s.gr%amres/ (Print Name) (Title)
7
/ /7"?—7#;‘“ Thomas H. Forbes Member

(Sign 1}re) (Print Name) (Title)
A,
C;i/ Michael A. Lesakowski Member
(Signature) (Print Name) (Title)
M ‘#‘Q_«féaq Susan M. Werthman __ Member
(Signature) (Print Name) (Title)
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ACKNOWLEDGMENT OCT 30 2015
(STATE OF NEW YORK) Division of

Environmental Rem
nmen ediation

(COUNTY OF ERIE)

On the day ofﬁ@b&m the year 2015, before me, the undersigned, a Notary Public in
A S e A A

and for said State, personally appeared i nown o me or proved
to me on the basis of satisfactory evrdence to be the individual(s) whose name(s) is (are) subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the person
upon the behalf of which the individual(s) acted, executed the in rument

LOUISE M. SEYMOUR
Notary Public, State of New York
No. 01SE6228178 Notary Publlc

Qualified in Erie County
Commission Expires Sept. 13, 2018




2424 Hamburg Turnpike, LLC

2558 Hamburg Turnpike, Suite 340
Buffalo, NY 14218

RECEIVED |

October 28, 2015 0CT 30 2015

Division of
Environmental Remediation

Robert W. Schick, P.E., Director

New York State Department of Environmental Conservation
Division of Environmental Remediation, 12%* Floor

625 Broadway

Albany, NY 12233-7011

Re: 2424 Hamburg Turnpike

Brownfield Cleanup Program Site No.: C915296
Enclosed please find 3 executed original copies of the Brownfield Site Cleanup Agreement for
this site as well as a resolution showing authorization to bind for 2424 Hamburg Turnpike,
LLC:
We look forward to working with you on this project.

Sincerely,
2424 Hambuyrg Turnpike, LLC

< _
Paul H. Werthman, P.E.

Managing Member

IHile: 2424 Hamburg Turnpike

phone: (716) 856-0599 | fax: (716) 856-0583



