
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

Division of Environmental Remedintion 

625 Brondwny.12th Flo01. Alb<1ny. New York 12233-7011 

P: (518) 402-9706 I F: (518) 402-9020 

www.d ec .ny.gov 

Liberty Acquisition Buckeye, L.L.C. 
Steven B. Olgin 
2144 West McDowell Road 
Phoenix, AZ 85009 

MAY 0 5 2015 

RE: Site Name: Hurwitz Company Site 
Site No.: C915290 
Location of Site: 267 Marilla Street, Erie County, Buffalo, New York 

Dear Mr. Olgin: 

To complete your file, attached is a fully executed copy of the Brownfield Cleanup 
Agreement for the Hurwitz Company Site. 

If you have any further questions relating to this matter, please contact the project 
attorney for this site, Patrick Foster, Esq ., NYS Department of Environmental 
Conservation , Office of General Counsel, 625 Broadway, Albany, New York 12233-1500, 
or by email at patrick.foster@dec.ny.gov . 

Enclosure 

s7~ 
~rtW. Schick, P.E. 
Director 
Division of Environmental Remediation 

ec: Eugene Melnyk, Project Manager 

cc: Patrick Foster, Esq. 
A. Guglielmi, Esq . /M. Mastroianni 

4~0~0RK I Dep.artment of 
..-a"'"""' Environmental 

Conservation 



NEW YORK STATE DEPARTM ENT OF ENV IRONMENTAL CONSERVATION 
BROWNFIELD CLEANUP PROGRAM 

ECL §27-1401 et seq. 

Jn the Matter of a Remedial Program for 

Hurwitz Company Site 
DEC Site No.: C9 I 5290 
Located at: 267 Mari lla Street 

Erie County 
Buffalo, NY 14220 

by: 
Liberty Acquisition Buckeye, L.L.C. 

BROWNFIELD SITE . 
CLEANUP AGREEMENT 
Index No.: C915290-02-15 

Hereinafter referred to as "Site" 

21 44 West McDowell Road, Phoenix, AZ 85009 
Hereinafter referred to as "Applicant" 

WHEREAS, the Department of Environmental Conservation (the "Department") is 
authorized to administer the Brownfield Cleanup Program ("BCP") set forth in Article 27, Ti tle 14 
of the Environmental Conservation Law ("ECL"); and 

WHEREAS, the App licant submitted an app lication received by the Department on 
August26, 2014; and 

WHEREAS, the Department has determined that the Site and Applicant are eligible to 
participate in the BCP. 

NOW, THEREFORE , IN CONSJDERATJON Of AND JN EXCHANGE FOR TH E 
MUTUAL COV ENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING: 

I. Applicant Status 

The Applicant, Liberty Acquisition Buckeye, L.L.C., is participating in the BCP as a 
Participant as defined in ECL 27-1405( 1)(a). 

II. Real Property 

The Site subject to this Brownfield Cleanup Agreement (the "SCA" or "Agreement") 
consists of approximately 7.992 acres, a Map of which is attached as Exhibit "A", and is described 
as fo llows: 

Tax Map/Parcel No.: 133.17-1-4 
Street Number: 267 Marilla Street, Buffalo 

Owner: Hurwi tz Company, Inc. 



III. Payment of State Coses 

Invo ices sha ll be sent to Applicant at the fo llowing address: 

Liberty Acqu is ition Buckeye, L.L.C . 
Attn: Steven 8 . Olgin 
2144 West Mc Dowell Road 
Phoenix, AZ 85009 
so lgin(ci{I ibcrlyiron.com 

In addition to the requirement to pay future state costs as set forth in Appendix "A", within 
forty-five (45) Days after the effective date of thi s Agreement, Applicant shall pay to the 
Department the sum set forth on Exhibit "B", which shall represent reimbursement for past State 
Costs incurred prior to the e ffective date of thi s Agreement. Applicant acknowledges that all pas t 
State Costs are not itemized on the cost summary and thal additional charges may be billed at a 
later date for State Costs incurred prior to the effective date of this Agreement. 

JV. Communications 

A. All written communications required by this Agreement shall be transmitted by United 
States Postal Service, by private courier service, by hand deli very, or by electronic mail. 

I . Communication from Applicant shall be sent to: 

Eugene Melnyk 
New York State Department o f Environmental Conservation 
Division of Environmental Remediation 
270 Michigan Ave 
Buffalo, NY 14203-291 5 
ewiene.melnyk(ci),dec.ny.1w\ 

Note: one hard copy (unbound) of work plans and reports is required, as well as 
one electronic copy. 

Kri sta Anders (electronic copy onl y) 
New York State Department o f Health 
Bureau of Environmental Exposure Investi gatio n 
Empire State Plaza 
Corning Tower Room 1787 
Albany, NY 12237 
krista.anders@health.ny.gov 

Patrick Foster, Esq. (correspondence o nly) 
New York State Department of Enviro nmental Conservatio n 
Office of General Counsel 
625 Broadway 
Albany, N Y 12233-1500 
patrick.fostert@dec.ny.gov 



2. Communication from the Department to Applicant shall be sent to: 

Liberty Acquisition Buckeye, L.L.C. 
Attn: Steven ,l3. Olgin 
2 144 West McDowell Road 
Phoenix, AZ 85009 
solgin(ci), libertyiron.com 

B. The Department and Applicant reserve the right to designate additional or different 
addressees for communication on written notice to the other. Additionally, the Department 
reserves the right to request that the Applicant provide more than one paper copy of any work plan 
or report. 

C. Each party shall notify the other within ninety (90) days after any change in the addresses 
listed in thi s paragraph or in Paragraph Ill. 

V. Miscellaneous 

A. Applicant acknowledges that it has read, understands, and agrees to abide by all the terms 
set forth in Appendix A - "Standard Clauses for All New York State Brownfield Site Cleanup 
Agreements" whjch is attached to and hereby made a part of this Agreement as if set forth full y 
herein. 

B. Jn the event of a conflict between the terms of this BCA (including any and all attachments 
thereto and amendments thereof) and the terms of Appendix A, the terms of this BCA shall control. 

C. The effective date of this Agreement is the date it is signed by the Commissioner or the 
Commissioner's designee. 

DATED: 

MAY 05 2015 
JOSEPH J. MARTENS 
COMMISSIONER 
NEW YORK ST A TE DEP ~.13-JMENT OF 
ENVIRONMENTAb<£QIJ'~V,ttf@~ >JoM 

.. 'itr tS&UOfO oM 
,m110::> Wi3 n l belh!r.110 

_ os1.- r ot eeiiqx3 .rnrrl.():'.' •(M 

Ro ert W. Schick, P .E., Director 
vision of Environmental Remediation 



CONSENT BY APPLICANT 

Applicant hereby consents to the issuing and entering of this Agreement, waives 
Applicant's ri ght to a hearing herein as provided by law, and agrees to be bound by this Agreement. 

Liberty Acquisition Buckeye, L.L.C. 

B)l: ~ ~ "' ';;: '<S•f'-'~\), ,_ 
C. V( /"- l2, <:) )~1 A.J I 

Title: £,. z;-f, 14\-1..,'- \)<( t9- fun1re.\ l '>v/\£-v\ 

STATE OF NEW YORK ) 
) ss: 

COUNTY OF ) 

On the~~ay of in the year 20 \!'}, before me, the undersigned, 
personally appeared c , personally known to me or 
proved to me on the basis of satisfactory ev1 ence to be the individual(s) whose name is (are) 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in hi s/her/thei r capacity(ies), and that by his/her/ their signature(s) on the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed the instrument. 

cfi111&ulo~) 
Signature and Office of individual 
taking ack nowledgment 

T•ra IMrle Quinn 
NOWy Publk> StMa of New Yortt 

No. 01QUl2t1174 
Quelltled lo Elte Countv , I M 

My Comm. &pirM 10/15/20~ I 
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EXHIBIT A 

SITE MAP 

267 Marilla Street Site Map 
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EXHIBIT B 

PAST COSTS 

New York State Department of Environmental Conservation 
Division of Environmental Remediation 
Bureau of Program Management, 12th Floor 
625 Broadway, Albany, New York 12233-7012 
Phone: (518) 402-9764 • Fax: (518) 402-9020 
Website: ww d ...QY_9Q:.I 

TO: 

FROM: 

SUBJECT: 

DATE: 

Transmitted via E-Mail 
MEMORANDUM 

Patrick Foster. Ofiicc of General Counsel 

I.aura Zeppetelli. Director. Bureau of Program Management. DER:JQ 

Past Costs Associated with Pending Brownfield Cleanup Agreement 
Hunvit"L Company, Site #C915290 

JAN 14 2015 

Joe Martens 
Commissioner 

The purpose of this cost summary is to provide the past costs figure to the Office of 
General Counsel for insertion into the pending Brownfield Cleanup Program (BCP) Agreement. 
That is. whenever an applicant is a participant. Paragraph V. Pavment of State Costs of the 
boilerplate agreement requires the applicant to pay past costs within 45 days of the effective date 
of the agreement. 

Though the applicant initially applied as a volunteer. it has come to my anention that the 
applicant has been deemed a participant. Therefore. this cost recovery summary provides 
available costs incurred by the New York State Department of Environmental Conservation 
(NYSDEC) to date. There may be additional future costs associated with this site that a rc not 
included in this summary. 

The total unreimbursed costs incurred by DEC through October 8. 2014, in association 
with the Humitz Company Site are $554.68. This amount includes emergency response costs 
incurred at the si te by a hazardous material spill, if any. If the site involves a petroleum spill. 
any costs incurred by the Oil Spill Fund would be recovered separately by the Office of the 
Attorney Ueneral and are not included in this summary. Costs incurred by the New York State 
Department or I lcalth arc not included since they arc not readily available. Please note that there 
are no open contracts for this site at this time for which we have outstanding obligations. 

Please contact Sue Bolcsky at (518) 402-9732. if you have any questions on this 
summary. 

Attachments 

ec: A. Guglielmi 
R. Schick/A. Daniels 
E. Melnyk. Region 9 
M. Doster. Region 9 



EXHIBIT I 

NEW YORK STATE DEPARTMENT OF f:NVIHONMENTAL CONSERVATION 

DIVISION OF ENVIRONMENTAL REMEDIATION 

BUREAU OF PROGRAM MANAGEMENl 

SITE NAME: 
SIT[ NO.: 

TIME FRAME: DEC 

COST CATEGORY 

COST SUMMARY 

Hurwitz Company 

C91S290 

Life - 10/08/14 

DIRECT PERSONAL SERVICES 

FRINGE 

INDIRECT 

PERSONAL SERVICES SUBTOTAL 

CONTRACTUAL 

TRAVEL 

OTHER NPS 

NON-PERSONAL SERVICES SUBTOTAL 

DEC TOTAL 

DOH TOTAL (NOT AVAILABLE) 

MINUS PREVIOUSLY REIMBURSED AMOUNT (IF 

APPLICABLE) 

DEC & DOH TOTAL 

COST CAP (IF APPLICABLE) 

GRAND TOTAL 

AMOUNTS 

$285.40 

$162.28 

$107.00 

$554.68 

$0.00 

$0.00 

$0.00 

$0.00 

$554.68 

N/A 

N/A 

$554.68 

N/A 

$554.68 

EXHIBIT NO. 

II 



Cos1 Query 

EXHIBIT II 

LA TSn et ~a~ &accruar~S)San 
Cost Query - Ad Hoc 

Criteria: Timecard Degm Date 8/1/2014 And nmecard End Date 10/8/2014 And Task Code 69444 
Leave Charges: Included 
Cost Indicator: Direct 
Rate Type: Non-Federal 
Qownlo!!d EXOl'I R!l1)0!l 
pon1 

Jump To Employee: All 

S,:r,Lr '" 11C l..if'-..a 
C~pym}~-t 'CCI .:\'.l:S0-1A. iro:.J\111 ·~ •'t-.~• 
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J._'"' .. "V4'-11n f:.~'l.~ 
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APPENDIX A 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
BROWNFIELD SITE CLEANUP AGREEMENTS 

The parties to the Brownfield Site Cleanup 
Agreement (hereinafter "the BCA" or "the 
Agreement" or "this Agreement") agree to be bound 
by the following clauses which are hereby made a part 
of the BCA. The word "Applicant" herein refers to any 
party to the Agreement, other than the New York State 
Department of Environmental Conservation (herein 
after "Department"). 

I. Citizen Participation Plan 

Within twenty (20) days after the effective date of 
this Agreement, Applicant shall submit for review and 
approval a written citizen participation plan prepared 
in accordance with the requirements ofECL § 27-14 17 
and 6 NYCRR §§ 375- 1.10 and 375-3.10. Upon 
approval, the Citizen Participation Plan shall be 
deemed to be incorporated into and made a part of this 
Agreement. 

11. Development. Performance. and Reporting of 
Work Plans 

A. Work Plan Requirements 

The work plans ("Work Plan" or "Work Plans") 
under this Agreement shall be prepared and 
implemented in accordance with the requirements of 
ECL Article 27, Title 14, 6 NYCRR §§ 375-l .6{a) and 
375-3.6, and all applicable laws, rules, regulations, 
and guidance documents. The Work Plans shall be 
captioned as follows: 

I. "Remedial In vestigation Work Plan" if 
the Work Plan provides for the investigation of the 
nature and extent of contamination within the 
boundaries of the Site and, if the Appl icant is a 
"Participant", the extent of contamination emanating 
from such Site. If the Applicant is a "Volunteer" it 
shall perform a qualitative exposure assessment of the 
contamination emanating fTom the site in accordance 
with ECL § 27-14 I 5(2)(b) and Department guidance; 

2. "Remedial Work Plan" if the Work Plan 
provides fo r the development and implementation of a 
Remedial Program for contam ination within the 
boundaries of the Site and, if the Applicant is a 
"Participant", the contam ination that has emanated 
from such Site; 

3. "IRM Work Plan" if the Work Plan 
provides for an interim remedial measure; or 

4. "Site Management Plan" if the Work 
Plan provides for the identification and 
implementation of institutional and/or engineering 

controls as well as any necessary monitoring and/or 
operation and maintenance of the remedy. 

5. "Supplemental" if additional work plans 
other than those set forth in 11.A. l-4 are required to be 
prepared and implemented. 

B. Submission/Implementation of Work Plans 

I. The first proposed Work Plan to be 
submitted under this Agreement shall be submitted no 
later than thirty (30) days after the effective date of this 
Agreement. Thereafter, the Applicant shall submit 
such other and additional work plans as detennined in 
a schedule to be approved by the Department. 

2. Any proposed Work Plan shall be 
submitted for the Department's review and approval 
and shall include, at a minimum, a chronological 
description of the anticipated activities to be 
conducted in accordance with current guidance, a 
schedule for perfonnance of those activities, and 
sufficient detail to allow the Department to evaluate 
that Work Plan. The Department shall use best efforts 
in accordance with 6 NYCRR § 375-3.6(b) to approve, 
modify, or reject a proposed Work Plan within forty
five (45) days from its receipt or within fifteen {15) 
days from the close of the comment period, if 
applicable, whichever is later. 

i. Upon the Department's written 
approval of a Work Plan, such Department-approved 
Work Plan shall be deemed to be incorporated into and 
made a part of this Agreement and shall be 
implemented in accordance with the schedule 
contained therein. 

ii. If the Department requires 
modification of a Work Plan, the reason for such 
modification shall be provided in writing and the 
provisions of 6 NYCR R § 375- 1.6(d)(3) shall apply. 

iii. If the Department disapproves a 
Work Plan, the reason for such disapproval shall be 
provided in writing and the provisions of 6 NYCRR § 
375- 1.6(d)(4) shall apply. 

3. A Site Management Plan, if necessary, 
shall be submitted in accordance with the schedule set 
forth in the IRM Work Plan or Remedial Work Plan. 

C. Submission of Final Reports 

I. In accordance with the schedule 
contained in an approved Work Plan, Applicant shall 
submit a Final Report for an Investigation Work Plan 
prepared in accordance with ECL § 27- 141 I ( I) and 6 



NYC RR§ 375- 1.6. If such Final Report concludes that 
no remediation is necessary, and the Site does not meet 
the requirements for Track I, Applicant shall submit 
an Alternatives Analysis prepared in accordance with 
ECL § 27-1413 and 6 NYCRR § 375-3.8(1) that 
supports such determination. 

2. In accordance with the schedule 
contained in an approved Work Plan, Applicant shall 
submit a Final Engineering Report certifying that 
remediation of the Site has been performed in 
accordance with the requirements of ECL §§ 27-
141 9( I) and (2) and 6 NYCRR § 375-1.6. The 
Department shall review such Report, the submittals 
made pursuant to this Agreement, and any other 
relevant in formation regarding the Site and make a 
determination as to whether the goals of the remedial 
program have been or will be achieved in accordance 
with established timeframes; if so, a written Certificate 
of Completion will be issued in accordance with ECL 
§ 27- 141 9, 6 NYCRR §§ 375- 1.9 and 375-3.9. 

3. Within sixty (60) days of the 
Department' s approval of a Final Report, Applicant 
shall submit such additional Work Plans as it proposes 
to implement. Failure to submit any additional Work 
Plans within such period shall, unless other Work 
Plans are under review by the Department or being 
implemented by Applicant, result in the termination of 
this Agreement pursuant to Paragraph XII. 

D. Review of Submittals other than Work Plans 

I. The Department shall timely notify 
Applicant in writing of its approval or disapproval of 
each submittal other than a Work Plan in accordance 
with 6 NYCRR § 375- 1.6. All Department-approved 
submittals shall be incorporated into and become an 
enforceable part of this Agreement. 

2. If the Department disapproves a 
submittal covered by this Subparagraph, it shall 
specify the reason for its disapproval and may request 
Applicant to modify or expand the submittal. Within 
fifteen ( 15) days after receiving written notice that 
Applicant 's submittal has been disapproved, 
Applicant shall elect in writing to either (i) modify or 
expand it within thirty (30) days of receipt of the 
writ1en notice of disapproval ; (ii) complete any other 
Department-approved Work Plan(s); (iii) invoke 
dispute resolution pursuant to Paragraph Xlll; or (iv) 
terminate this Agreement pursuant to Paragraph XJJ. 
If Applicant submits a revised submittal and it is 
disapproved, the Department and Applicant may 
pursue whatever remedies may be available under this 
Agreement or under law. 

E. Department's Determination of Need for 
Remediation 

The Department shall determine upon its approval 
of each Final Report dealing with the investigation of 
the Site whether remediation, or additional 
remediation as the case may be, is needed for 
protection of public health and the environment. 

I. If the Department makes a preliminary 
determination that remediation, or additional 
remediation, is not needed for protection of public 
health and the environment, the Department shall 
notify the public of such determination and seek public 
comment in accordance with ECL § 27-1417(3)(1). 
The Department shall provide timely notification to 
the Applicant of its final determination following the 
close of the public comment period. 

2. If the Department determines that 
additional remediation is not needed and such 
determination is based upon use restrictions, Applicant 
shall cause to be recorded an Environmental Easement 
in accordance with 6 NYCRR § 375- I .8(h). 

3. If the Department determines that 
remediation, or additional remediation, is needed, 
Applicant may elect to submit for review and approval 
a proposed Remedial Work Plan (or modify an 
existing Work Plan for the Site) for a remedy selected 
upon due consideration of the factors set forth in ECL 
§ 27-1415(3) and 6 NYCRR § 375-1.8(1). A proposed 
Remedial Work Plan addressing the Site's remediation 
will be noticed for public comment in accordance with 
ECL § 27- 141 7(3)(1) and the Citizen Participation 
Plan developed pursuant to this Agreement. If the 
Department determines following the close of the 
public comment period that modifications to the 
proposed Remedial Work Plan are needed, Applicant 
agrees to negotiate appropriate modifications to such 
Work Plan. If Applicant elects not to develop a Work 
Plan under this Subpara!:,>raph then this Agreement 
shall terminate in accordance with Paragraph X 11. If 
the Applicant elects to develop a Work Plan, then it 
will be reviewed in accordance with Paragraph 11.D 
above. 

F. Institutional/Engineering 
Certification 

Control 

In the event that the remedy for the Site, if any, or 
any Work Plan for the Site, requires institutional or 
engineering controls, Applicant shall submit a written 
certification in accordance with 6 NYCRR §§ 375-
l .8(h)(3) and 375-3.8(h)(2). 

111. Enforcement 

Except as provided in Paragraph V, this 
Agreement shall be enforceable as a contractual 
agreement under the laws of the State of New York. 
Applicant shall not suffer any penalty except as 
provided in Para!:,>raph V, or be subject to any 
proceeding or action if it cannot comply with any 



requirement of this Agreement as a result of a Force 
Majeure Event as described at 6 NYCRR § 375-
1.5(b)(4) provided Applicant complies with the 
requirements set fo rth therein. 

IV. Entry upon Site 

A. Applicant hereby agrees to provide access to 
the Site and to all relevant information regarding 
activities at the Site in accordance with the provisions 
of ECL § 27-143 1. Applicant agrees to provide the 
Department upon request with proof of access if it is 
not the owner of the site. 

8. The Department shall have the right to 
periodically inspect the Site to ensure that the use of 
the property complies with the terms and conditions of 
this Agreement. The Department wi ll generally 
conduct such inspections during business hours, but 
retains the right to inspect at any time. 

C. Failure to provide access as provided for 
under this Paragraph may result in tennination of this 
Agreement pursuant to Paragraph X 11. 

V. Payment of State Costs 

A. Within forty-five (45) days after receipt of an 
itemized invoice ffom the Department, Applicant shall 
pay to the Department a sum of money which shall 
represent reimbursement for State Costs as provided 
by 6 NYCRR § 375-1.5 (b)(3)(i). 

B. Costs shall be documented as provided by 6 
NYCRR § 375-t .5(b)(3)(ii). The Department shall not 
be required to provide any other documentation of 
costs, provided however, that the Department' s 
records shall be available consistent with, and in 
accordance with, Article 6 of the Public Officers Law. 

C. Each such payment shall be made payable to 
the New York State Department of Environmental 
Conservation and shall be sent to: 

Director, Bureau of Program Management 
Division of Environmental Remediation 
New York State Department of Environmental 
Conservation 
625 Broadway 
Albany, New York 12233-701 2 

D. The Department shall provide written 
notification to the Applicant of any change in the 
foregoing addresses. 

E. If Applicant objects to any invoiced costs 
under this Agreement, the provisions of 6 NYCRR §§ 
375-1.5 (b)(3)(v) and (vi) shall apply. Objections shall 
be sent to the Department as provided under 
subparagraph Y.C above. 

F. In the event of non-payment of any invoice 
within the 45 days provided herein, the Department 
may seek enforcement of this provision pursuant to 
Paragraph 111 or the Department may commence an 
enforcement action for non-compliance with ECL § 
27-1423 and ECL § 71-4003. 

VI. Liability Limitation 

Subsequent to the issuance of a Certificate of 
Completion pursuant to this Agreement, Applicant 
shall be entitled to the Liabi lity Limitation set forth at 
ECL § 27-142 1, subject to the terms and conditions 
stated therein and to the provisions of 6 NYCRR §§ 
375-1.9 and 375-3.9. 

VII. Reservation of Rights 

A. Except as provided in Subparagraph Vll.B, 
Applicant reserves all' rights and defenses under 
applicable law to contest, defend against, dispute, or 
disprove any action, proceeding, allegation, assertion, 
detennination, or order of the Department, including 
any assertion of remedial liability by· the Department 
against Applicant, and further reserves all rights 
including the rights to notice, to be heard, to appeal, 
and to any other due process respecting any action or 
proceeding by the Department, including the 
enforcement of this Agreement. The existence of this 
Agreement or Applicant's compliance with it shall not 
be construed as an admission of any liability, fault, 
wrongdoing, or violation of law by Applicant, and 
shall not give rise to any presumption of law or find ing 
of fact which shall inure to the benefit of any third 
party. 

B. Notwithstanding the foregoing, Applicant 
hereby waives any right it may have to m~ke a claim 
pursuant to Article 12 of the Navigation Law with 
respect lo the Site and releases the State and the New 
York Environmental Protection and Spill 
Compensation Fund from any and all legal or 
equitable claims, suits, causes of action, or demands 
whatsoever with respect to the Site that Applicant may 
have as a result of Applicant's entering into or 
fulfilling the terms of this Agreement. 

YI 11. Indemn ification 

Applicant shall indemnify and hold the 
Department, the State of New York, and their 
representatives and employees hannless from any 
claim, suit, action, and cost of every name and 
description arising out of or resulting from the 
fulfi llment or anempted fulfi llment of this Agreement 
by Applicant prior to the Tennination Date except for 
those claims, suits, actions, and costs arising from the 
State's gross negligence or willful or intentional 
misconduct by the Department, the State of New York, 
and/or their representatives and employees during the 



course of any activities conducted pursuant to this 
Agreement. In the event that the Applicant is a 
Participant, this provision shall also include the 
Trustee of the State's Natural Resources. The 
Department shall provide Applicant with written 
notice no less than thirty (30) days prior to 
commencing a lawsuit seeking indemnification 
pursuant to this Paragraph. 

IX. Change of Use 

Applicant shall notify the Department at least 
sixty (60) days in advance of any change of use, as 
defined in ECL § 27-1425, which is proposed for the 
Site, in accordance with the provisions of6 NYCRR § 
375-1.1 l(d). In the event the Department determines 
that the proposed change of use is prohibited, the 
Department shall notify Appl icant of such 
determination within forty-five (45) days of receipt of 
such notice. 

X. Environmental Easement 

A. Within thirty (30) days after the 
Department's approval of a Remedial Work Plan 
wh ich relies upon one or more institutional and/or 
engineering controls, or within sixty (60) days after the 
Department's determination pursuant to Subparagraph 
11.E.2 that additional remediation is not needed based 
upon use restrictions, Applicant shall submit to the 
Department for approval an Environmental Easement 
to run with the land in favor of the State which 
complies with the requirements of ECL Article 71, 
Title 36 and 6 NYCRR § 375- I .8(h)(2). Applicant 
shall cause such instrument to be recorded with the 
recording officer for t11e county in which the Site is 
located within thirty (30) days after the Department's 
approval of such instrument. Applicant shall provide 
the Department with a copy of such instrument 
certified by the recording officer to be a true and 
faithful copy within thirty (30) days of such recording 
(or such longer period of time as may be required to 
obtain a certified copy provided Applicant advises the 
Department of the status of its efforts to obtain same 
within such thirty (30) day period), which shall be 
deemed to be incorporated into this Agreement. 

B. Applicant or the owner of the Site may 
petition the Department to modify or extinguish the 
Environmental Easement filed pursuant to this 
Agreement at such time as it can certify that the Site is 
protective of public health and the environment 
without reliance upon the restrictions set forth in such 
instrument. Such certification shall be made by a 
Professional Engineer or Qualified Environmental 
Professional as defined at 6 NYCRR § 375- I .2(ak) 
approved by the Department. The Department will not 
unreasonably withhold its consent. 

XI. Progress Reports 

Applicant shall submit a written progress report of 
its actions under this Agreement to the parties 
identified in Subparagraph Ill.A. I of the Agreement 
by the I 0th day of each month commencing with the 
month subsequent to the approval of the first Work 
Plan and ending with the Termination Date, unless a 
different frequency is set forth in a Work Plan. Such 
reports shall, at a minimum, include: all actions 
relative to the Site during the previous reporting period 
and those anticipated for the next reporting period; all 
approved activity modifications (changes of work 
scope and/or schedule); all results of sampling and 
tests and all other data received or generated by or on 
behalf of Applicant in connection with this Site, 
whether under this Agreement or otherwise, in the 
previous reporting period, including quality 
assurance/quality control information; information 
regarding percentage of completion; unresolved 
delays encountered or anticipated that may affect the 
future schedule and efforts made to mitigate such 
delays; and information regarding act1v111es 
undertaken in support of the Citizen Participation Plan 
during the previous reporting period and those 
anticipated for the next reporting period. 

XII. Tennination of Agreement 

Applicant or the Department may terminate this 
Agreement consistent with the provisions of 6 
NYCRR §§ 375-3.5(b), (c), and (d) by providing 
written notification to the parties listed io Paragraph 
IV of the Agreement. 

XIII. Dispute Resolution 

A. In the event disputes arise under this 
Agreement, Applicant may, within fifteen ( 15) days 
after Applicant knew or should have known of the 
facts which are the basis of the dispute, initiate dispute 
resolution in accordance with the provisions of 6 
NYCRR § 375- I .5{b)(2). 

B. All cost incurred by the Department 
associated with dispute resolution are State costs 
subject to reimbursement pursuant to this Agreement. 

C. Notwithstanding any other rights otherwise 
authorized in law or equity, any disputes pursuant to 
this Agreement shall be limited to Departmental 
decisions on remedial activities. In no event shall such 
dispute authorize a challenge to the applicable statute 
or regulation. 

XIV. Miscellaneous 

A. If the information provided and any 
certifications made by Applicant are not materially 
accurate and complete, this Agreement, except with 
respect to Applicant's obligations pursuant to 
Paragraphs V, Vll.8 , and VllJ , shall be null and void 
ab initio fifteen ( 15) days after the Department's 



notification of such inaccuracy or incompleteness or 
fifteen ( 15) days after issuance of a final decis ion 
resolving a d ispute pursuant to Paragraph XI 11, 
whichever is later, unless Applicant subm its 
information within that fifteen ( 15) day time period 
indicating that the information provided and the 
certifications made were materially accurate and 
complete. Jn the event th is Agreement is rendered null 
and void, any Certificate of Completion and/or 
Liabil ity Limitation that may have been issued or may 
have arisen under this Agreement shall also be null and 
void ab initio, and the Department shall reserve all 
rights that it may have under law. 

B. By entering into this Agreement, Applicant 
agrees to comply with and be bound by the provisions 
of 6 NYCRR §§ 375- 1, 375-3 and 375-6; the 
provisions of such subparts that are referenced herein 
are referenced for clarity and convenience only and the 
fai lure of this Agreement to specifically reference any 
particular regulatory provision is not intended to imply 
that such provision is not applicable to activities 
perfom1ed under this Agreement. 

C. The Department may exempt Applicant from 
the requirement to obtain any state or local permit or 
other authorization for any activity conducted 
pursuant to th is Agreement in accordance with 6 
NYCRR §§ 375- I. I 2(b), (c), and (d). 

D. I . App licant shall use "best efforts" to 
obtain all Site access, permits, easements, approvals, 
institutional controls, and/or authorizations necessary 
to perform Applicant 's obligations under this 
Agreement, including all Departm·ent-approved Work 
Plans and the schedules contained therein. If, despite 
Applicant' s best efforts, any access, permits, 
easements, approvals, institutional controls, or 
authorizations cannot be obtained, Applicant shall 
promptly notify the Department and include a 
summary of the steps taken. The Department may, as 
it deems appropriate and within its authority, assist 
Appl icant in obtaining same. 

2. If an interest in property is needed to 
implement an institutional control required by a Work 
Plan and such interest cannot be obtained, the 
Department may require Applicant to modify the 
Work Plan pursuant to 6 NYCRR § 375- I .6(d)(3) to 
reflect changes necessitated by Applicant's inability to 
obtain such interest. 

E. T he paragraph headings set forth in this 
Agreement are incl uded for convenience of reference 
only and shall be d isregarded in the construction and 
interpretation of any provisions of this Agreement. 

F. 1. The terms of this Agreement shall 
constitute the complete and entire agreement between 
the Department and Applicant concerning the 
implementation of the activities required by th is 

Agreement. No term, condition, understanding, or 
agreement purporting to modify or vary any term of 
this Agreement shall be b inding unless made in 
writing and subscribed by the party to be bound. No 
informal advice, guidance, suggestion, or comment by 
the Department shall be construed as rel ieving 
Applicant of its obligation to obtain such formal 
approvals as may be required by th is Agreement. In 
the event of a conflict between the tenns of this 
Agreement and any Work Plan subm itted pursuant to 
this Agreement, the terms of this Agreement shall 
control over the terms of the Work Plan(s). Applicant 
consents to and agrees not to contest the authority and 
jurisdiction of the Department to enter into or enforce 
this Agreement. 

2 . i. Except as set forth herein, if 
Applicant desires that any provision of this Agreement 
be changed, Applicant shall make timely written 
application to the Commissioner with copies to the 
parties in Subparagraph IV.A. I of the Agreement. 

ii. If Applicant seeks to modify an 
approved Work Plan, a written req'uest shall be made 
to the Department's project manager, with copies to 
the parties listed in Subparagraph IV.A. I of the 
Agreement. 

111. Requests for a change to a time 
frame set forth in this A1:,rreement shall be made in 
writing to the Department's project attorney and 
project manager; such requests shall not be 
unreasonably denied and a written response to such 
requests shall be sent to Applicant promptly. 

G. 1. If there are multiple parties signing this 
Agreement, the term "Applicant" shall be read in the 
plural, the obligations of each such party under this 
Agreement are joint and several, and the insolvency of 
or fai lure by any Applicant to implement any 
obligations under this Agreement shall not affect the 
obligations of the remaining Appl icant(s) under this 
Agreement. 

2. If Applicant is a partnership, the 
obligations of al l general partners (including limited 
partners who act as general partners) under this 
Agreement are joint and several and the insolvency or 
failure of any general partner to implement any 
obligations under this Agreement shall not affect the 
obligations of the remaining partner(s) under this 
Agreement. 

3. Notwithstanding the foregoing 
Subpara1:,rraphs XIV.G. I and 2, if multiple parties sign 
this Agreement as Applicants but not all of the signing 
parties elect to implement a Work Plan, all Applicants 
are jointly and severally liable for each and every 
obligation under this Agreement through the 
completion of activities in such Work Plan that all 
such parties consented to; thereafter, only those 



Applicants electing to perform additional work shall 
be jointly and severally liable under this Agreement 
for the obligations and activities under such additional 
Work Plan(s). The parties electing not to implement 
the additional Work Plan(s) shall have no obligations 
under this Agreement relative to the activities set forth 
in such Work Plan(s). Further, only those Applicants 
electing to implement such additional Work Plan(s) 
shall be eligible to receive the Liability Limitation 
referenced in Paragraph VI. 

4. Any change to parties pursuant to this 
Agreement, including successors and assigns through 
acquisition of title, is subject to approval by the 
Department, after submittal of an application 
acceptable to the Department. 

1-1 . Applicant shall be entitled to receive 
contribution protection and/or to seek contribution to 
the extent authorized by ECL § 27-142 1 (6) and 6 
NYCRR § 375- I .5(b)(5). 

I. Applicant shall not be considered an operator 
of the Site solely by virtue of having executed and/or 
implemented this Agreement. 

J. Applicant and Applicant's agents, grantees, 
lessees, sublessces, successors, and assigns shall be 
bound by this Agreement. Any change in ownership of 
Applicant including, but not limited to, any transfer of 
assets or real or personal property, shall in no way alter 
Applicant' s responsibilities under this Agreement. 

.. 
K. Unless otherwise expressly provided herein, 

terms used in this Agreement which are defined in 
ECL Article 27 or in regulations promulgated 
thereunder shall have the mean ing assigned to them 
under said statute or regulations. 

L. Applicant' s obligations under this 
Agreement represent payment for or reimbursement of 
State costs, and shall not be deemed to constitute any 
type of tine or penalty. 

M. In accordance with 6 NYCRR § 375-
l .6(a)(4), the Department shall be notified at least 7 
days in advance of, and be allowed to anend, any field 
activities to be conducted under a Department 
approved work plan, as well as any pre-bid meetings, 
job progress meetings, substantial completion meeting 
and inspection, and fina l inspection and meeting; 
provided, however that the Department may be 
excluded from portions of meetings where privileged 
maners are discussed. 

N. In accordance with 6 NYCRR § 375-1.1 I (a), 
all work plans; reports, including all attachments and 
appendices, and certifications, submitted by a 
remedial party shall be submitted in print, as well as in 
an electronic format acceptable to the Department. 

0 . This Agreement may be executed for the 
convenience of the parties hereto, individually or in 
combination, in one or more counterparts, each of 
which shall be deemed to have the status of an 
executed original and all of which shall together 
constitute one and the same. 
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SCRAP SPECIALISTS 
2 J 44 W McDowell Rd. • Phoenix, AZ. 85009 

Ph: 602-254-21 54 • Fax: 602-254-2161 

STEVEN B. OLGIN 
solgin@libertyiron .com 

April 30, 2015 

Mr. Robert W. Schick, P.E., Director 
Division of Environmental Remediation 
New York State Department of Environmental Conservation 
625 Broadway 
Albany, New York 12233-7011 

Re: Hurwitz Company Site, Site No. C915290 

Dear Mr. Schick: 
Enclosed please find three (3) copies of the executed Brownfield Agreement and the 

Applicant's resolution authorizing the execution of the Brownfield Agreement. We have 
executed the Agreement with reservation because we currently have pending a request for 
reconsideration of the Applicant's status with Mr. Patrick Forster, Esq., Senior Attorney 
with the Office of General Counsel. We have included copies of these letters, along with Mr. 
Foster's response to the first letter from us. We have not yet received Mr. Foste r's response 
to our supplemental submittal. 

It is the Applicant's intent to fully participate in the Brownfield Program and 
remediate the Site as required by law and the Program. We strongly believe that the 
Applicant should be characterized as a "Volunteer" under Brownfield Program regu lations 
and applicable case law and do not want our execution of the Brownfield Agreement to be 
interpreted as the Applicant's acquiescence that the Applicant shou ld be characterize as a 
"Participant," as we have yef to receive Mr. Foster's response to the April 2, 2015 submittal. 

Thank you. We look forward to working with the Department to complete 
remediation of the Site in the Brownfield Program. 

cc: Deborah J. Chadsey, Esq. 

Verytru~ 

s2Y 
Mr. Steven B. Olgin 
Executive Vice President and General Counsel 

www.l ibcrtyiron.com 

~~CQ~G'\1~[Q) 
MAY 0 4 2015 

D1v1s1on of 
Environmental Remedrat1on 



Action by Written Con.sent 

of the 

Sole Member 

Of 

Liberty Acquisitions Buckeye, LLC ,_ 

The undersigned, being tnc sole Member of Liberty Acquisitions Buckeye, LLC, 
hereby takes lhe following action pursu1U1C to § 14 of tbe amended and Restat~ Ope*1ting 
Agreement of Liberty Ir:on & Metal Southwest, LLC dated and effective July 13, 20Q7: 

RESOLVED, that the following individuals be, and each of them herel?y is, 
appointed to the office of the company set forth opposite their .name, each to hold ~ffice 
uotil .his successors shnll be duly designated and sha!J qllil lify or until his death or until he 
shn11 resign or shal l have been removed . ' 

Gerald Olgin 
Marc Olgin 
Michael L. Diamond 
Joseph L. Diamond 
Edmund J.Czemer:ycb 

And it is further 

Chainnan, Emeritus . 
Cbfof Executive Officer and AssiS1anr Secretar:Y 
Chief Operating Officer and Secretary 
Vice Presiaent of Operations 
Chief Financial Officer 

RESOLVED, 1hat aJJ lawful acts and actions heretofore taken and deci~ioos 
heretofore m~d~ by any 01.1e or more of the officers bereinabove appointed on behalf of 
the company be, and each of such acts and acLioos hereby is, ratified and adopted al the 
act, action or <1ecision of the company. 

Dated : April 30, 20 15 
Liberty Iron and Met.al Holdings, LLC 

B,; ~#9 
Steve;; Olgln 


