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New York State Department of Environmental Conservation
Division of Environmental Remediation
Office of the Director, 12th Floor
625 Broadway, Albany, New York 12233-7011
Phone: (518) 402-9706' Fax: (518) 402-9020
Website: www.dec.ny.QOv

Anthony P. loRusso
295 Maryland, LLC
366 Elmwood Avenue
Buffalo, New York 14222

RE: Site Name: 295 Maryland Street
Site No.: C915242
Location of Site: 295 Maryland Street, Buffalo, NY

Dear Mr. loRusso:

Joe Martens
Commissioner

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the 295 Maryland Street Site.

ffyou have any further questions relating to this matter, please contact Terri Mucha, Esq.,
NYS Department of Environmental Conservation, Region 9, Office of General Counsel, 270
Michigan Avenue, Buffalo, NY 14203-2915, or by email attjmucha@gw.dec.statc.ny.us .

Dale A. Desnoyers
Director
Division of Environmental Remediation

ec w/out att: A. Lopes

cc wIatt: B. Conlon (E. Annater)
T. Mucha

-._-



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVAnON
BROWNFIELD CLEANUP PROGRAM

ECL §27-1401 el seq.

In the Matter of a Remedial Program for

295 Maryland Street
DEC Site ~o.: C915242
Located at: 295 Maryland Street

Erie County
Buffalo, NY 14201

by:

BROWNFIELD SITE
CLEANUP AGREEMENT
Index Nn.: C9I5242-05-11

Hereinafter referred to as "Site"

295 Maryland. LLC
366 Elmwood Avenue, Buffalo, 1\ry 14222

Hereinafter referred to as "Applicant"

\VHEREAS. the Department of Environmental Conservation (the "Department") is
authorized to administer the Brownfield Cleanup Program set forth in Article 27, Title 14 of the
Environmental Conservation Law ("EeL"); and

WHEREAS, the Applicant submitted an application received by the Department on February
16,2011; and

WHEREAS, the Deparbncnt has determined that the Site and Applicant are eligible to
participate in the Bep.

NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING:

I. Applicant Status

The Applicant, 295 Maryland. LLC, is participating in the Bep as a Volunteer as defined in
ECL 27-1405(1)(b).

n. Real Property

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or orAgreement") consists
ofapproximarcly 1.495 acres, a Map ofwhich is attached as Exhibit IIA". and is described as follows:

Tax MapIParccl No.: 111.21-8-3.111
Street Number: 295 Maryland Street, Buffalo

Owner: 295 Maryland, LLC

Tax MapIParce1 No.: 111.21-8-1.1
Street Number. 129 Wcst Avenue, Buffalo

Q\.\..ner: Anthony P. loRusso



Ill. Payment of State Costs

Invoices shall be sent to Applicant at the following address:

295 Maryland, LLC
Attn: Anthony P. loRusso
366 Elmwood Avenue
Buffalo. NY 14222
aplrropc:rt .. Wa ....crizon.nct

IV. Communications

A_ All written communications required by this Agreement shall be transmitted by United
States Postal Service, by privatc courier service, by hand delivery. or by electronic mail.

I. Communication from Applicant shall be sent to:

Anthony Lopes
New York State Department of Environmental Conservation
Division of Environmental Remediation
270 Michigan Ave
Buffalo, NY 14203-2915
allopes@gw.dcc.statc.ny.us

Note: one hard copy (unboW1d) ofwork plans and reports is required, as well as one
electronic copy.

Steven Bates (electronic copy only)
Bureau ofEnvironmenlal Exposure Investigation
New York State Department of Heahh
Flanigan Square
547 River Street
Troy, NY 12180-2216
smb02@hcalth.statc.nv.us

Terri Mucha, Esq. (correspondence only)
Ncw York State Department of Environmental Conservation
Office of General Counsel
270 Michigan Ave
Buffalo, NY 14203-2915
tllnucha t1 gW.dcc.slate.nv.u.<;

2. Conununication from the Department to Applicant shall be sent to:

295 Maryland, LLC
Attn: Anthony P. loRusso
366 Elmwood Avenue
Buffalo. NY 14222
dplprollCl1YgrpCa ...eriroll.net



B. The Department and Applicant reservc the right to designate additional or di fferent
addressees for communication on written notice to the other. Additionally, the Department reserves
the right to request that the Applicant provide more than one paper copy ofany work plan or report.

C. Each party shall notify the other within ninety (90) days after any change in the addresses
listed in this paragraph or in Paragraph ill.

v. Miscellaneous

A. Applicant acknowledges that it bas read, understands, and agrees to abide by aU the tenns
set forth in Appendix A - "Standard Clauses for All lew York State Brownfield Site Cleanup
Agreements" which is attached to and hereby madc a part of this Agreement as if set forth fully
herein.

B. In the event ofa conflict between the tenns oftltis BCA (including any and all attachments
thereto and amendmcnts thereof) and the tcnns ofAppendix A, the terms of this BCA shall control.

C. The effective date of lhis Agreement is thc date it is signed by the Commissioner or the
Commissioner's designee.

DATED:

JUL 1 4 lOI1

By:

Dale A. ayers, Director
Division of Environmcntal R ediation



CONSENT BY APPLICANT

Applicant hereby consents to the issuing and entering ofthis Agreement, waives Applicant's
right to a hearing herein as provided by law I and agrees to be bound by this Agreement

Date:

STATE OF NEW YORK

COUNTY OF

)
) 55:

)

295 Maryland, LLC --f)

By:~Q. <Jo~
Title: CluJ I' 0/\ f ~oey=~

~ (J.. I d-,O 1..1-1_

On the ld-tyo~ in the year 20J.j.. before me, the undersigned,
personally appeared ~I (;pu:s-.s 0 •personally known to me orproved to
me on the basis ofsatisfactory eviden to be the mdIVldual(s) whose name IS (are) subscnbed to the
within instrument and acknowledged to me that helshcJthcy executed the same in hislher/their
capacity(ies), and that byhislhcr/their signature(s) on the instrument, the individuates), or the person
upon behalf ofwruch the individuates) acted, executed the inslrUment.

diLdZJ/}~
Signature and Office ofindiVlduaJ
taking acknowledgment
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APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS

The parties 10 the Brownfield Site Cleanup
Agreement (hereinafter ~the BCA" or "the Agreement"
or ~this Agreement-) agree to be bound by the
following clauses which arc: hereby made a part of the
eCA. The word "Applicant" herein refers to any party
to the Agreement, other than the New York State
Department of Environmental COIL'\ClValiun (herein
tlftCT "Deptlrtmcot").

L Citi7.en Participation Plan

Wilhin twenty (20) d:1ys after the effective date of
this Agreement, Applicant shall submit for review and
approval a written citizen participation plan prepared in
accordance with the requirements of EeL § 27-1417
and 6 NYCRR §§ 375-1.10 and 375·3.10. Upon
approval,the Citizen Participation Plan shall bedecmcd
to be incorporated into and made a pan of this
Agreement

n. Development. Performance. and Reporting Qf
Work PlaM

A. Work Plan Requirement"

The ...:ork plans rWork Plan" or "Work Plans")
under this Agreement shall be prepared and
implemented in accordance with the requirements of
ECl Anicle 27, Title 14, 6 NYCRR §§ 375-I.6(a} and
375-3.6, and all applicable 18",'5, rules, regulations. and
guidance docUll1ell.lS. The Work Plans shall be
captioned as follows:

I. "Remcdiallnvcsligation Worlt Plan" iftbe
Work Plan provides for lhe inves£igation of lhe nature
and extent of contamination within the boundaries of
the Site and, if lhe Applicant is a "PanicipantM• lhe
extent of conwninarion cm.mating from such Site. If
the Applicant is 8 MVolunteer" it shall pcrfonn a
qualitalive exposurc assessment of the contamination
emanating from the site in accordance with ECL § 27
l4l5(2)(b) and Department guidance;

2. "Remedial Work Plan" if the Work Plan
provides for the development and implementation of3.

Remedial Program for contamination within the
boundaries of the Site and, if the Applicant is a
MParticipanl", the contamination that Iw emanated from
such Site;

3. "JRM Work Plan" if the Work Plan
provides for an interim remedial measure; or

4. "Sile Management Plan" ifthc Worl:P!an
provides for ~ identification and implementation of
institutional and/or engineering conuol.s as well as any
necessary monitoring and/oroperntiou and maintenance
of the remedy.

5. "Supplemental" if additiontll work plans
other than those sct forth in JI.A.I-4 are required 10 be
prepared and implemented.

B. Submi.~<;ionflmplementation ofWorl: Plans

I. The first proposed Work Plan to be
submitted under this Agreement shall be submitted no
later than thirty OO} days aner the effective date of this
Agreement. Thereafter, the Applicant shall submit such
other and additional work plans as detcnnined in a
schedule 10 be approved by the Departmenl.

2. Any proposed Work Plan shall be
submitted for the Department's review and approval
and shaH include. at a minimum, a chronological
description of the anticipated activities to be conducted
in accordance with current guidance, a schedule for
pcrfonnance of those activities, and sufiicient detail to
allow the Department to evaluate thaI Work Plan. The
Department shall use best efforts in accordance with 6
NYCRR § 37S·3.6(b} to approve. modify, or reject a
proposed Work Plan within forty-five(45} days from its
receipt or within fifteen 05} days from the close of the
eomment period, if applicable, whichever is later.

I. Upon the Department's written
approval of a Work Plan. sueh Department-approved
Work Plan shall be deemed to be incorporated into and
made a part of thIS Agreement and shall be
implemented in accordance with the schedule contained
therein.

ii. If the Department requires
modification of a Work Plan, the reason for such
modification shall be provided in writing and the
provisions of 6 NYCRR § 375-I.6(d)(3) shall apply.

iii. If the Department disapproves a
Work Plan, the reason for such disapproval shall be
provided in ...."608 and the provisions of 6 NYCRR §
37S·L6(dX4} shall apply.

3. A Site Martagemenl Plan, if necessary.
shall be submitted in accordance with the schedule set
forth in the lRM Work Plan or Remedial Work Plan.

c. Submission of Final Reports



I. In accordarr.e \\ith theschedulecontained
in an approved Work Plan, Applicant shall submit a
Final Report for an Investigation Work Plan prql'llled in
accordance: with Eel § 27.1411(1) and 6 NYCRR §
375·1.6. IT such Final Report concludes that no
remediation is necessary, and die Site does not~t the
requirements for Track I, Applicant shall submit an
Ahcmativcs Analysis prepMed in accordance with ECl
§ 27·1413 and 6 j\,'YCRR ~ 375-3.8(f) that supports
such determination.

2. In ace::ordance wir.h the scbeduIecontlined
in an approved Wod:: Plan. Applicant sball submit a
Final Engmeering Report certifying that remediation of
dlc Site has been performed in accordance ",'ith the
requirements of ECl §§ 27-1419(1) and (1) and 6
,YCRR§375·1.6. lbeDepartmeDtshallfe'oiewsuch
Repon., the submiltalsmade pursuant lD this AgJecmcll,
and any odler rdeYant infonnation regarding the Site
and make a dClcnnination as to v."bether the goals oflbe
remedia.l program have been or will be achieved in
aceord3nce with established timefromes; ifso, a wrinen
Cenificate ofCompletion will be issued in accordance
with Eel § 27-1419, 6 NYCRR §§ 37$-1.9 and 375
3.9.

3. Within sixty (60) days of the
Depanmcnt's appfO"llI of a Final Report, Applicant
shall submll such additional Work Plans as il propose-,s
to implement. FaJlure ID submit any additional Wort
Plans wilhm such period shall, unless other WorkPIans
are under review by the IkpartmeDt or being
lIllplemented by Applicant, result in the termination of
this Agreement pursuant to Paragraph Xli.

D. Rcyjew ofSubmittals Other than Work p(ans

I. 'nle Department shall timely notify
Applic:mt in writing of its approval or disapproval of
each !>ubmitt:t1 other than a Work Plan in accordance
with 6 NYCRR § 375-1.6. All Departmenl-approved
submittals stull be incorporated into and become an
enforceable part oflhis Agreement

2. If the Department disapproves a submitt:tl
CO\ued by r.h1s Subparngrapb., it shall specify the
reason for irs disapproval and mayrc:qucst Applicanl to
modify or expmd the submiltal. Within fifteen (1 S)
days after receiving \\Tiuen notice that Applicant"s
submittal has bt.'Cn disapproved. Applicantsball elect in
v.Titing to either (i) modify or expand it within thirty
(30) days ofreceipt of the \1frinen notice ofdi<;approval;
(ii) complete any other Department-approved Work
PIan(s): (iii) invoke dispute resolution pursuanl 10
Paragraph Xltf: or (iv) terminate this Agreement
pursuanl to Paragnlph XlI. If Applicant submits a
revised submittal and it is disapproved, the Department
and Applicant may pursue wha!ev~ remedies II13y be
2"llilable under tlus Agreema1t or uodtt law.

E. Department's Delennination of Need for
Remediation

'rhe Department shall determine upon its approval
of each Final Report dealing with the investigation of
the Site ....1lethl...r remediation, or additional remedi.:J.tion
as l.hc case may be, is needed for protection of public
heal!h and the environment.

I. If !he Department makes a preliminary
de!ennin:uion that ~i:uion, or additional
remediation, IS not needed for protection of public
health and the environment. the Department shall notify
the public of such determin.1tion and .seek public
comment in accordanc:e with Eel. § 21-1417(3XO. The
Department shall proVIde timely notification to the
Appl1Ci!J11 ofits final determination following the close
of the public commenl period.

2. If the Dep:utment delermines Uull
addition31 remediation is not needed and such
determination is based upon use restrictions, Applicant
shall cause to be recorded an Environmental Easement
in accordance with 6 NYCRR § 375-1.8(h).

3. If the Department dete:rtnincs that
remediation, or addilional remediation, is needed.
Applicant mayelecl to submit for review and approval
a proposed RemedJal Work Plan (or modify an existing
Work Plan for the Site) for a n:medy selected upon due
consideration of the factors SCI ronh in ECL § 27·

1415(3) and 6 NYCRR § 375-1.8(f). A proposed
Remedial Wort Plan addressing the Site's remediation
will be noticed for public comment in accordance with
ECL § 27-1417(3)(f) and the Citi7.cn Participation Plan
developed pursuanl to this Agreement. If the
Dcpanmcnt dClennines following thc close of the
public. comment period that modifications to tho
proposed Rcmcdiill Work Plan are needed, Applicant
agrecs to negotiate appropriate modifications to such
Work Plan. If Applicant elects nollO develop a Work
Plan under this Subparagraph then this Agreement shaU
tenninate in accordance with Paragraph XIl_ If the
Applicant c1ec15 to develop a Wort Plan, then it will be
reviewed in accordanu with Paragraph ItO above.

F. ImtilulionaVEngincering Conrrol Certification

In the evenl that the rcnedy for the Site, ifany, or
any Work Plan for the Site, requires institutional or
engineering controls, Applicant shall submit a wriuen
certifICation in accordance with 6 NYCRR §§ 375
1.8(hX3) and 375·3.8(b)(2).

HI. Enfon:cment

Etcept as provided in Paragraph V. this Agreement
shaH be enforceable as a contractual agreement under
1M Ia\\-'S oflhe State ofNew York. Applicant sball not



suffer any penalty except as provided in Paragraph V,
or be subject ro any proceeding or action if it ea.n.n.ot
comply wilh any requiremenl of this Agreement as a
resull of a Force Majeure Event as described at 6
NYCRR § 375-1.5(b)(4) provided Applicanl complies
with the requirements llet forth therein.

IV. Entry upon Site

A. Applicant hereby agrees to provide access to
the Site and to all relevant infolTl13tion regarding
activities al the Sile in accordance with the provisions
of ECl § 27-1431. Applicant agrees to provide the
Department upon request with proof of access if it is
not the owner of the sile.

fi, The Department shall have the right 10
periodically inspect the Site to ensure that the usc oflbe
property complies with the terms and conditions oflhis
Agreement. The Department will generally conduct
!>'UCh inspections during business hours, but retains lhe
right to inspect at any time.

C. Failwe to provide access as provided for Wldcr
this Paragraph may result in termination of this
Agrc:emelll pursuant to Paragraph XII.

V. Payment ofState Cosl.~

A. Within forty-five (45) days after receipt of an
itemized invoice from the Department, Applicant shall
pay 10 the Departmenl a sum of money which shall
represent teimbursement for State Costs as provided by
6 NYCRR § 375-1.5 (b)(3Xi).

B. Costs shall be documented as provided by 6
NYCRR § 375-1.5(b)(3)(ii). The Department shall not
be required to proVlde any other documentation of
costs, provided however, that the Department's records
shall be available consistent with, and in accordance
with, Micle 6 of the Public Officers I.aw.

C. Each such payment shall be made payable to
the New York Stale Department of Environmental
Conservation and shall be sent to:

D~tor, Bureau of Program Management
Division of Enviropmental Remediation
Ncw York State Department of EnVll"Owoental
Conservation
625 Broadway
Albany, New York 12233-7012

D. The Department shall provide wrilten
notification to Ihe Applicant of any change in the
foregoing addresses.

E. If Applicant obj¢(:ts to ;my invoiced costs
under this Agreement, the provisions of 6 NYCRR §§
375-1.5 (b)(3)(v) and (vi) shall apply. Objections shall

be sent to the Department as provided under
subparagraph V.C above.

F. In Ihc event of non-paymeOl of any invoice
within the 45 days provided herein, the Department may
seek enforcement of this provision pursuant to
Paragraph III or the Department m3y commence an
enforcement action fornon-<:ompliancc wilh ECL§ 27·
1423 and ECL§ 71-4003.

VI. Liability Limitation

Subsequenl 10 the issuance of a Certificate of
Completion pursuanl to this Agreement, Applicant shall
be entitled to the Liability Limitation set forth at ECL §
27-1421, subject to the terms and conditions stared
therein and to the provisions of6 NYCRR §§ 375-1.9
and 375-3.9.

VII. Reservation of Rights

A. Except as provided in Subpanlgraph VILO,
Applicant reserves all rights and defenses under
applicable law to contcsl, defend against, dispute, or
disprove any action, proceeding, allegation, assertion,
detennination, or order of the Department, including
any assertion of remedial liability by the Depanmcnt
agllilL~t Applicant, and further reserves all rights
including the rights to 1I0tice, to be heard, to appeal,
and to any ollier due process respecting any action or
proceeding by the Department, including the
enforcement of this AgrccmenL The existence of this
Agreement or Applicant's compliance with it shall not
be: construed as an admission of any liability, fault,
wrongdoing, or violation ofIaw by Applicant, and shall
not give rise to any presumption of law or finding of
fact which shall inure to the benefit of any third party.

D, Notwithstanding the foregoing, Applicant
hereby waives any right it may have to make a claim
pursuant to Article 12 of the Navigation Law with
respect 10 lhe Site and relcascll the State and the New
York Environmental Protection and Spill Compensation
Fund from any and all legal or equitable claims, suits,
C:IUSCS ofaction, or demands whatsoever wilh respect to
the Site that Applicant may have as a result of
Applicanfs entering inlo or fulfilling the terms of this
Agreement.

VIII. Indemnification

Applicant shall indemnify ond bold the
Department, the State of New York, and their
representatives and employees hannless from any
claim, suit, action, and cost of every name and
description arising out of or resulting from the
fulfillment or attempted fulfillment of this Agreement
by Applicant prior to the Termination Date e.'(ccpl for
those claims, suits, actions, and costs arising from the
Slate's gross negligence or willful or intentional



misconduct by the Department. the State ofNew York,
andlor their represcnbtives and e.mployees during the
course of any activities conducted pursuant 10 this
AgreemenL In the. event that the Applicant is a
Panicipant, dtis provision shall also include the Tru.~tce

of the Slate's Natural Resources_ The Department shall
provide Applicant with written notice no less than thirty
(30) days prior to commenclDg a lawsuit seeking
indemnification pursuant to Ihis Paragraph.

IX. Change of Use

Applicant shall notify ule Department at least sixty
(60) days in advance ofany change ofuse, as defined in
ECl ~ 27-1425, which is proposed for the Site, in
accordance with the provisions of 6 "'YeRR § 375
1.11(d). In the event the Department determines that
the proposed change of use is prohibited, the
Department shall notify Applicant of such
determination within forty-five (45) days of receipt of
such notice.

X. Environmental Easement

A. Within thirty (30) days after the Dcpartment's
approval of a Remedial Work Plan which relies upon
one or more institutional andforcnginccring controls, or
within si:uy (60) days after the Department's
dctcnnirnliion pursuant to Subparagraph 1l.E.2 that
additional remediation is not needed based upon USC

restrictions. Applicant shall submit to the Departrnetll
for approval an Envirorunental Easement to run with the
land in favor of the State which complies with the
requirements ofECL Article 71, Title 36 and 6NYCRR
§ 375·1.8(h)(2). Applicant shall cause suen instIUntent
to be recorded with the recording officer for the county
in which the Sitc is located within thirty (30) days after
the Dcpartment's approval of such instrument.
Applicant shall provide the Department with a copy of
such inslrument ccrtified by the recording officer to be
a true and faitnful copy within thiny (30) days of such
recording (or such longer period of time as may be
required to obtain a ccrtified copy provided Applicant
advises the Department of the status of its efforts to
obtain same: within such thiny (30) day period), which
shalJ be deemed to be incorporated IntO this Agreement.

B. Applicant or me ovmer ofthc Site may petition
the Department to modify or cxtinguish me
Environmental Easement filed pursuant to this
Agreement at such time as it can certify that the Site is
protective of public health and the environmcnt without
reliance upon the restrictions set forth in such
instrument. Such certification shall be made by a
Professional Engineer or Qualified Environmental
Professional as defined at 6 NYCRR § 375.1.2(ak)
approved by the Department. The I'kpartmem will not
unreasonably withhold its eOnsetlL

XI. Progress Reports

Applicant shall submit a wriuen progress repon of
its actions under !his Agreemcot to lhe parties identified
in Subparagrnph III.A.I of the Agreement by the lOth
dtiy of each month commencing with the month
subsequent to the approval of the first Work Plan and
ending with the Tennination Date, unless a different
frequency is set fonh in a Work Plan. Such repons
shall, at a minimum, include: all actions relativc to the
Sitc during the previous reporting period and those
anticipated for the nex,t reporting period; all approved
activity modifications (changes of work scope and/or
schedule); all results of sampling and tests and all other
data received or generated by or on behalfofApplicant
in connection with this Site, whether under this
Agreement or otherwise, in the previous reporting
period, including quality assurtl.ocelquality control
information; information regarding pen;entagc of
completion: unresolved delays encountered or
anlicipated that may affect the future schedule and
effons made 10 mitigate such delays; and information
regarding activities undertaken in support ofthc Citi:le!l
Participation Plan during the previous reporting period
and those anticipated for Ihe next reporting period.

XlI. Temlination ofAgreemenl

Applicant or the Department may terminate trus
Agreement consistent with the provisions of6 NYCRR
§§ 375-3.5(b). (c), and (d) by pro\<iding wriUen
notification 10 the parties listed in Paragraph IU of the
Agreement.

xm. Dispute Resolution

A. In Ihe event disputes arise under this
Agreement, Applicant may, v.ithin fifteen (15) days
after Applicant knew or should have known of tile fael~

which arc the basis of the dispute, initiate dispute
resolution in accordance with the provisions of 6
NYCRR § 375·1.5(b)(2).

B. All cost incurred by the Department associated
with dispulc resolution are State costs subject to
reimbursc:mcnl pun;u.ant to this AgreemenL

C. Notwilhstanding any othcr rights otherwise
authorized in law or equity. any disputes pursuant to
this Agreemcnt shall be limited to Departmental
decisions on remedial activities. In no event shall such
dispute authQrize a challenge to the applicable stalUle or
regulation.

XIV. Miscellaneous

A If the information provided and any
c.ertifications made by Applicant are not malcrially
accurate and complete. this Agreement, exc.ept with
respect 10 Applicant's obligations pun;uant to
Paragraphs V, VlI.B, and VIlt. shall benull and void ab



inItiO fifteen (15) days after the Department's
notification of such inaccuracy or incompleteness or
fifteen (15) days after issuance of a final decision
resolving a dispute pursuanl 10 Pamgraph XIII,

whicb~tt is later, unJess Applicant suhmit5
information within that fifteen (15) day time period
indicaling thai the infommtion provided and the
certifications made were mnterially accurate and
complete. In the event this Agreement is rendered null
and void, any Certificate ofComplction and/or Linbility
Limitation that may have been issued or may have
arisen under tltis Agreement shall also be null and void
ab initio, and the Department shall reserve all rights lhat
it may have under law.

B. By entering into this Agreement, Applicant
agrees 10 comply with and be bound by the provisions
of6 NYCRR §§ 375-1, 375-3 and 375-6; lheprovisions
of such subparts that are referenced herein are
referenced for clarity and convenience only and the
failure of lhis Agreement 10 specifically reference any
particular rcgulatory provision is not intended to imply
thm such provision is not applicable 10 activities
perfonncd under Ihis Agreement.

c. The Depanment may exempt Applicant from
the requirement to obtain any slllte or local pennit or
other authorization for any activity conducled pursuant
10 this Agreement in accordance with 6 NYCRR §§
375-1.12(b), (oj, "'" (d).

D. I. Applicantsballuse ..besteffons"loobtain
all Site access, pennits, easements, approvals,
institutional controls, nnd!orautborizations necessary to
perform Applicant's obligations under this Agrecmenl,
including all Department-approved Work Plansand the
schedules contained therein. If, despite;: Applicant's best
efforts, any access, pennits, casements, approvals,
inslitutional controls, or authorizlltions cannot be
obtained, Applicant shall promptly notify tbe
Department and include a sllDllllllr)' oftne steps taken.
The Department may, as il deems appropriate and
within its authority, assist Applicant in obtaining same.

2.. If an interest in property is needed to
implement an institutional control required by a Work
Plan and such interest cannot be obtained, the
Deplll'1ment may rcquireApplicanllo modify the Work
Plan puBuaDt 10 6 NYCRR § 375-1.6(d)(3) to reflect
changes necessitated by Applicant's inability to obtain
such interest.

E. The paragraph headings sel forth in this
Agreement arc included for convenience of reference
only and shall be disregarded in the construction and
interpretation of any provisions of this Agreement.

F. I. The tenns of this Agreement shall
constitute the complete and entire agreement between
the Department and Applicant concerning the

implementation of the aclivtUes required by this
Agreement. No tenn, condition, understanding, or
agreement purporting to modify or vary any lermofthis
Agreem(:Ilt shall be binding Wlless made m writing and
subscribed by the party to be bound. No informal
advice, guidance, suggestion, or eonunent by the
Depanment shall be construed as relieving Applicant of
its obligation to obtain such fonnal approvals as maybe
requircd by this Agreement. In the evenl of a conflict
between the terms of this Agreement and any Work
Plan submitted pursuant 10 lhis Agreemcnt, the tennsof
this Agreement shall control over the tenns ofthc Work
Plan(s). Applicant C(IDscnts 10 and agrees not to contest
the authority and jurisdiction oflhe Departmc:nt: to enter
into or enforce this Agreement

2. i. Except as set forth herein, if
Applicant desires that any provision oftbis Agreement
be changed, Applicant shall make timely \\.Ti.tten
application to the Conunissioner wilh copies to the
parties in Subparagraph IV.A.I ofthc Agreement.

ii. U Applicant seeks 10 modify an
approved Work Plan, a written request shall be made to
the Department's project manager, with copies 10 the
parties listed in Subparagraph IV.A 1of the Agreement.

iii. Requests for a change 10 a time frame
sci forth in this Agreement shall be made in writing to
the Department's project anomey and project manager,
such requests shall not be unreasonably denied and a
written response to such requests shall be sent to
Applicant promptly.

G. I. If there are multiple panics signing this
Agreement, the term "Applicant" shall be read in the
plural, the obligations of eaeh such party under this
Agreement nre joint and several, and the insolvency of
or failure by any Applicanl to implement any
obligations under this Agreement shall not affect the
obligations of the remaining Applicant(s) under this
Agreement.

2. If Applicant is a partnership, the
obligations of all general partners (including limited
partners who act as general partners) under this
Agreement are joint and several and the insolvency or
failure of any general partner 10 implemeot any
obligations under this Agreement shall not affecl the
obligations of the remaining partner(s) under this
Agreement.

3. Notwithstanding the foregoing
Subparagraphs XIV.G.1 and 2, if multiple parties sign
this Agreement as Applicants but not all oflhe signing
parties elect to implement a Work Plan, all Applicants
are jointly and severally liable for each and every
obligation under this Agreement through the completion
of activities in such Work Plan that all sucb parties
consented to; thereafter. only those Applicants electing



to perform additional work shall be jointly and
severally hable under this Agreement for rhc:
obligations and activiues under soc.b additional Work
Planes). The parties electing not to implement the
addiuonal Work P1an(s) shall have DO obligations W1der
thiS Agreement relative 10 the activities sel forth in such
Work Plan(s). Funher, only those Applicants electing 10

implement such addilional Work Plan(s) shall be
eligible 10 rccc:ivc the lJ3bilil)' Limitation referenced in
Paragrnph Vl

4. Any cl:J,angc .0 parries pursum1! to this
Agreement, iocblding PKC~.S and assigns through
acquisition of tide. IS subject 10 approval. by the
Dcpamncnl, after submiual ofan application aa;eptable
to Lbe Depan::menl.

H. Applicant shall be emided 10 receive
contribution prolcction and/or to seek contribution 10
tbe extent authori7.cd by Eel § 27-1421(6) and 6
NYCRR 375- LS(b)(5).

L Applicanl shall not be considered an opernlOt'"
of !he Site solely by vinue ofbaving executed andor
implemented thIS Agreement.

}. Applicant and Applicant's agenLs, grantees,
ICMCCS, subles.'ICeS, successors, and as.Iigns shall be
bound by this Agreement. I\ny crumge in ownership or
AppliCl\l\t induding, but not limited to. any transfer of
tiSCts or real or personal property, shall in no way alrcr
Applicant's responsibilities under this Agrecmcflt.

K. Unless otherv.ise expressly provided herein,
terms used in this Agreemelll which are defined in Eel
Anicle 27 or in regulations promulgated thereunder
shall have the meaning assigned to them under said
statute or regulations.

L Applicant's obligations under this Agreement
reprC:SCllI paymenl for or reimbursement ofState costs,
and shall 001 be deemed 10 constitute any type offineor
penalty.

M. In ac:cordance with 6 NYCRR § 375- l.6(a)(4),
the Department shall be DOtified at least 7 da)'S in
advance of, and be allo\\'Cd to atteDd, any fieki activities
10 be conducted under a IkpMtmc:nI approved work
plan. as ....-ell as any pre-bid mcetiIlgs. job progress
moellngs. substantial completIon meeting lUId
inspection. and final inspection and meeting; provided,
ho1ol.-evef !ha. the: Department may be excluded from
portions of meetings where privileged matters are
discussed.

N. In accord3Dce \\ith 61'.'YCRR § 375-L1I{a).
all work plans; rqK)rts, including all anaduuc:ntS and
appendices, and CCl'1lficauons., submitted by a remedial
parry shall be submitted in print, iJ5 \\/ell as in lUI
electronic format acceptable to the Department

O. This Ag.rccmen: may be execuled for the
convenience of the panics hemo. individually or in
cornbin3tion, in one or more counlerparl$. each of
which shall be deemed to ha"'e the slatus ofan exca1tcd
original and all of which shall logethct' constitute one
;md the same.



COPRORATE RESOLUTION
OF

295 Ma'1'land. LLC.

The undersigned. being rhe sole shareholder and sole director 01'295 Mar) land. I.I.C. a
New York Corporation (the "Compan) "). hereby consents In the adoption uflhe follo\\ing
resolution:

Resolved, lhm lhe Company is authorized to enter into and perform the Limited Liability
Company Agreement 295 Maryland LlC. by and bctwC<'n the Company and The DCpanlllCllt of
Environmental COl1scrnllion ofNe\\" York State. dated as of July 13,2011.

Resolved, thai the Company is atllhoril-ed 10 enter into Ab,rreemCnl 295 Maryland. LI.C.
and New York State Department of Environmemal Conservntion between 295 Maryland. LLC.
dated as of July 13.2011.

Resol\'Cd, Ihal the Company is authorized to enter into and perform the AgreelllC'nt. by
and bctw~en the COIllp..1ny nnd New York Stale Depnnment Environmenlal COIlSl:r\a1ion. dated
a." of July 13. lOll.

I{ ;}oIl ~,,~.~
SOLE SIIAREIIOLDCR AND SOLE DIRECTOR

Do"" J OI-lJ46422.2



RESOULUTION OF THE CORPORATION

OF

295 :\1:lryland, L.L.c.

Limited liability Corporation

"Brownfield Site Cleanup Agreement

BE IT RFSOI VEn to authorize Anthony P. LoRusso. sole partner of the coporatinn. acting

alone, to sign and execute. for and on behaJfofth~ corporation, the Rrowl1licld Site Cleanup

Agreelll~rll related to the Brownfield Cleanup Progrflll1 project ndministered b) the New York

State Department of Environmental Conservation. in regard of the property located:H 295

Maryland St.l3uffalo. N.Y. 14201 and all related or ancillary agreements. instruments. deeds and

other documents. with such amendments and modifications to the said documenlS as he may

deem necessary or useful in order to give full cfleet to the present rcsoIUlion:-

••••• ••••• •••••

I. ,ht! l/1ulersigned. Chrisril1e J. Koehler Secretary' of295 JlmThmd. /.. I.. C. hen'by,>errifj'

Ihm rheforegoing is a true copy ofa resollllion adopted b)' fhe corporation un fhe II day ofJllly

2011 alld Ihal Ihe said resolUlion is slill in filll force and e.Oecr. wilholll (11)' II/odijicm ion or

mm!lldmenh Iherew.

Signed Ihis 13 day QfJuly 2011.

Secrelary


