
MAY 22 2012

New York State Department of Environmental Conservation
Division of Environmental Remediation
Office of the Director, 12th Floor
625 Broadway, Albany, New York 12233·7011
Phone: (518) 402-9706· Fax: (518) 402-9020
Website: www.dec.ny.gov

Bernie Jacobowitz
Wythe and Kent Realty LLC
144 Spencer Street
Brooklyn, New York 11205

RE: Site Name: Former Oomsey Fiber Corp Site
Site No.: C224158
Location orSile: 431 Kent Avenue, Kings County, Brooklyn, NY

Dear Mr. Jacobowitz:

Joe Martens
Commissioner

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the Former Oomscy Fiber Corp Site.

If you have any further questions relating to this matter, please contact Megan Joplin,
Esq., NYS Department of Environmental Conservation, Office of General Counsel, One Hunters
Point Plaza, 47-40 21" Street, Long Island City, NY 11101, or by email at
miioplin(Q)t!w.dec.slalc.nv.us.

Sincerely,

h~~,PE
Acting Director
Division of Environmental Remediation

ec w/out att: Shaun Boilers

cc wiatt: E. ArrnalerfM. Caruso
Megan Joplin



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
BROWNFIELD CLEANUP PROGRAM

ECL §27-1401 e/ seq.

In the Matter of a Remedial Program for

Former Domscy Fiber Corp Site
DEC Site No.: C224 I58
Located at: 431 Kent Avenue

Kings County
Brooklyn, NY I 121 I

by:

BROWNFIELD SITE
CLEANUP AGREEMENT
Index No.: C224158-05-12

Hereinafter referred to as "Site"

Wythe and Kent Realty LLC
144 Spencer Street, Brooklyn, NY I 1205

Hereinafter referred to as "Applicant"

WHEREAS, the Department of Environmental Conservation (the "Department") is
authorized to administer the Brownfield Cleanup Program ("Sep") set forth in Article 27, Title 14 of
the Environmental Conservation Law ("EeL"); and

WHEREAS, the Applicant submitted an application received by the Department on March
15, 2012; and

\VHEREAS. the Department has dctcnnincd that the Site and Applicant arc eligible to
participate in the SCPo

NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING:

I. Applicant Status

The Applicant, Wythe and Kent Really LLC, is participating in the BCP as a Volunteer as
defined in ECL 27-1405(1)(b).

11. Real Property

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or "Agreement") consists
ofapproximately 3.090 acres, a Map ofwhich is attached as Exhibit "A", and is described as follows:

Tax Map/Parcel No.: 3-2135-1
Street Number: 431 Kent Avenue, Brooklyn

Owner: Wythe and Kent Realty LLC



III. Payment of State Costs

Invoices shall be sent to Applicant at the following address:

Wythe and Kent Realty LLC
Attn: Bemie Jacobowitz
144 Spencer Street
Brooklyn, NY 11205
expresbui Iders@gmail.com

IV. Communications

A. All written communications required by this Agreement shall be transmitted by United
States Postal Service, by private courier service, by hand delivery, or by electronic mail.

1. Communication from Applicant shall be sent to:

Shaun Boilers
New York State Department of Environmental Conservation
Division of Environmental Remediation
One Hunters Point Plaza
47-40 21st Street
Long Island City, NY 11101
snboller@gw.dec.statc.ny.us

Note: one hard eopy (unbound) of work plans and reports is required, as well as one
electronic copy.

Krista Anders (electronic copy only)
Bureau of Environmental Exposure Investigation
Ncw York State Department of Health
Flanigan Square, 547 River Street
Troy, NY 12180-2216
kma06@health.statc.ny.us

Megan Joplin, Esq. (correspondence only)
New York State Department of Environmental Conservation
Office of General Counsel
One Hunters Point Plaza
47-40 21st Street
Long Island City, NY 11101
miioplin@gw.dcc.statc.ny.us

2. Communication from the Department to Applicant shall be sent to:

Wythe and Kent Realty LLC
Attn: Bernie Jacobowitz
144 Spencer Street
Brooklyn, NY 11205
expresbuilders@gmail.com



B. The Department and Applicant reserve the right to designate additional or different
addressees for communication on written notice to the other. Additionally, the Department reserves
the right to request that the Applicant provide more than one paper copy ofany work plan or report.

C. Each party shall notify the other within ninety (90) days after any change in the addresses
listed in this paragraph or in Paragraph III.

V. Miscellaneous

A. Applicant acknowledges tJlat it has read, understands, and agrees to abide by all the terms
set forth in Appendix A - "Standard Clauses for All New York State Brownfield Site Cleanup
Agreements" which is attached to and hereby made a part of this Agreement as ifset forth fully
herein.

B. In the event ofa conflict between the tenns of this BCA (including any and all attachments
thereto and amendments thereof) and the terms ofAppendix A, the terms of this SCA shall control.

C. The effectivc datc of this Agreement is the date it is signed by thc Commissioner or lhe
Commissioner's designee.

DATED:

MAY 22 2012

JOSEPH J. MARTENS
COMMISSIONER
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION



CONSENT BY APPLlCANT

Applicant her by can ents to the issuing and entering ofthis Agreement waives Applicant'
right to a hearing herein a provided by law and agree to be bound by thi Agreement.

BY:~72=Jl'~~L,rL-------

Titl

/'5 J hIDate:_--=--+-__--L- _

EOF EWYORK

COUNTY OF 'I/C )

)
)
)

On the / r day of Yi'I in the year 20-.a-beforc me the undersigned
per onally appeared ftE/',P4ap 1"4C-(p~:2- , personally known to me or proved to
me on the basis ofsari factory evidence to be the individual(s) whose name i (are) subscribed to the
within instrument and acknowledged to m that hel helthey executed th same in his/her/th ir
capacity(ies) and that by hi Iher/their signature ) nth instrument the individual(s) or the person
upon behalf of which the individual(s) acted executed the in trument.

DAVIDKAlZ
Notary Public, ~te of New York

.01KA6099314
Qualified in Kings County I r

ca ·ssian ExPIres Sept 29,20-1-/



EXHIBIT A
SITE MAP
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APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS

The partics to the Brownfield Site Cleanup
Agreement (hereinafter "the BCA" or "the Agreement"
or "this Agreement") agree 10 be bound by the
following clauses which are hereby made a pan of the
SeA. The ",'Ord "Applicant" herein refers 10 any party
to the Agreement, Olher than the New York Slate
Dcp<U1mcnt of Environmental Conservation (herein
after "Department").

I. Citizen Participation Plan

Within twcnty (20) days after the effective dale of
this Agreement, Applicant shall submit for review and
approval a written cili7.en particip;nion plan prepared in
accordance with the requirements of Eel § 27-1417
and 6 NYCRR §§ 375-1.10 and 375-3.10. Upon
approval,the Citizen Participation Plan shall be deemed
10 be incorporated into and made a part of this
Agreement.

II. Development. Perfonnance, and Reporting of
Work Plans

A. Work Plan Requirements

The work plans ("Work Plan" or "Work Plans")
under this Agreement shall be prepared and
implemented in accordance with the requirements of
ECl Article 27, Title 14,6 NYCRR §§ 375-1.6(a) and
375-3.6, and all applicable laws, rules, regulations, and
guidance docullletlls. The Work Plans shall be
cllptioncd as follows:

I. "Remcdiallllvcstiglllion Work Plan" ifthe
Work Plan providcs for thc investigation of the nature
llnd extcnt of contaminalion within the boundaries of
the Site and, if the Applicant is a "Participant", Ihe
extent of contamination el1l3n3ting from such Sile. If
the Applic3nt is a "Voluntecr" it shall perfonn a
qualitalivc exposure assessment of the contaminalion
cmanating from the site in accordance with ECl § 27
1415(2)(b) and Dcpartmelll guidance;

2. "Remedial Work Plan" if the Work Plan
provides for the development and implementation ofa
Remedial Progmm for contamination within the
boundaries of the Site and, if the Applicant is a
"Participant", the contamination that has emanated from
such Site;

3. "IRM Work Plan" if the Work. Plan
provides for an interim remedial measure; or

4. "Site Management Plan" ifthe Work Plan
provides for the identification and implementation of

institutional andlor engineering controls as well as any
necessary monitoring andlor opemtion and maintenance
of the remedy.

5. "Supplemental" if additional work plans
other than those set forth in 11.A.1-4 are required to be
prepared and implemented.

B. Submis....ionflmplementation of Work Plans

I. The first proposed Work Plan to be
submitted under this Agrccmem shall be submitted no
later than thirty (30) days after the effective date ofthis
Agreement. ThereaOer, the Applicant shall submit such
other and additional work plans as detennined in a
schedule to be approved by the Department.

2. Any proposed Work Plan shall be
submiued for the Department's review and approval
and shall include, at a minimum, a chronological
description ofthe anticipated activities 10 be conducted
in accordance with current guidance, a schedule for
perfomlanee of those activities, and sufficiem detail to
allow the Department to evaluate that Work Plan. The
Department shan usc best efforts in accordance wilh 6
NYCRR § 375-3.6(b) to approve, modify, or reject a
proposed Work Plan within forty-five (45) days from ilS
receipt or withinlifteen (15) days from the close of the
COllllllent period, if applicable, whichever is later.

i. Upon the Department's written
approval of a Work Plan, such Departmcnt-approvcd
Work Plan shall be deemed to be incorporated into and
lIlllde a part of this Agreemellt and shall bc
implemented in accordance with the schedule contained
therein.

11. If the Department requires
modification of a Work Plan, the reason for such
modification shall be provided in writing and the
provisions of6 NYCRR § 375-1.6(d)(3) shall apply.

iii. If the Department disapproves a
Work Plan, the reason for such disapproval shall be
provided in writing and the provisions of 6 NYCRR §
375-1.6(d)(4) shall apply.

3. A Site Management Plan, if necessary,
shall be submitted in accordance with the schedule set.
forth in the IRM Work Plan or Remedial Work Plan.

C. Submis...ion of Final Reports

I. In accordance with the schedule contained
in an approved Work Plan, Applicant shall submit a



Final Report for an Investigation Work Plan prepared in
accordance with ECl § 27-1411(1) and 6 NYCRR §
375-1.6. If such Final Report concludes that no
remediation is necessary. and the Site does not meet the
requirements for Track I, Applicant shall submit an
Alternatives Analysis prepared in accordance with ECL
§ 27-1413 and 6 NYCRR § 375-3.8(f) that supports
such deternlination.

2. In accordance \vith the schedule contained
in an approved Work Plan, Applicant shall submit a
Final Engineering Report certifying that remediation of
the Site has been perfonned in accordance with the
requirements of ECl §§ 27-1419(1) and (2) and 6
NYCRR § 375-1.6. The Department shall review such
Report, the submittals made pursuant to this Agreement,
and any other relevant infonnation regarding the Site
and make a detennination as to whether the goals of the
remedial program have been or \vill be achieved in
accordance with established timeframcs; ifso, a wOnen
Certificate ofCompletion will be issued in accordance
with ECL § 27·1419. 6 NYCRR §§ 375-1.9 and 375
3.9.

3. Within sixty (60) days of the
Departmelll's approval of a Final Report, Applicant
shall submit such additional Work Plans as it proposes
to implemenl. Failure to submit any additional Work
Plans \vithin such period shall, unless other Work Plans
arc under review by the Department or being
implemellted by Applicant, result in the tennination of
this Agreement pursuant to Paragraph XII.

D. Review of Submilia Is other than Work Plans

1. The Departlllent shall timely notify
Applicant in writing of its approval or disapproval of
each submittal other than a Work Plan in accordance
with 6 NYCRR § 375-1.6. All Department-approved
submittals shall be incorporated into and become an
enforceablc part of this Agreement.

2. Ifthe Department disapproves a submittal
covered by this Subparagraph, it shall specify the
reason for its disapproval and may request Applicant to
modify or expand thc submiuaL Within fifleen (IS)
days aflcr receiving wriucn notice that Applicant's
submiual has been disapproved. Applicant shall elect in
writing to either (i) modify or expand it \vithin thirty
(30) days ofreceipt oftllc written notice ofdisapproval;
(ii) complete any other Department-approved Work
Plan(s); (iii) invoke dispute resolution pursuant to
Paragraph XIlI; or (iv) tenninate this Agreement
pursuant to Paragraph XII. If Applicant submits a
revised submittal and it is disapproved, the Department

and Applicant may pursue whatever remedies may be
available under this Agreement or under law.

E. Department's Detemlination of Need for
Remediation

The Department shall detennine upon its approval
of each Final Report dealing with the investigation of
the Site whether remediation. or additional remediation
as the casc may be. is needed for protection of public
health and the environment

I. If the Department makes a preliminary
detemtination that remediation, or additional
remediation, is not needed for protection of public
health and the environment, the Department shall notify
the public of such detennination and seck public
comment in accordance with ECl § 27-1417(3)(1). The
Departmcnt shall provide timely notification to the
Applicant of its final detennination following the close
of the public comment period.

2. If the Department detennines that
additional remedialion is not needed and such
detennination is based upon usc restrictions, Applicant
shall cause to be recorded an Environmental Easement
in accordance with 6 NYCRR § 375-1.8(h).

3. If the Department detemtines that
remediation, or additional remediation, is needed,
Applicant may clcct to submit for review and approval
a proposed Remedial Work Plan (or modify an existing
Work Plan for the Site) for a remedy selected upon due
consideration of the factors set forth in ECl § 27
1415(3) and 6 NYCRR § 375-1.8(f). A proposed
Remedial Work Plan addressing the Site's remediation
will be noticed for public comment in accordance with
ECl § 27-1417(3)(f) and the Citizen Participation Plan
developed pursuant to this Agreemenl. If the
Department detennincs follo'ving the close of the
public commcnt period that modifications to the
proposed Remedial Work Plan arc needed, Applicant
agrees to negotiatc appropriate modifications to such
Work Plan. If Applicant clects not to dcvelop a Work
Plan under this Subparagraph thcn this Agreement shall
temlinate in accordance with Paragraph XU. If the
Applicant elects to develop a Work Plan, then it ,viII be
reviewed in accordance with Paragraph II.D above.

F. InslitulionaVEnginecnng Cnntrol Ccrtificatinn

In the event that the remedy for the Site, if any, or
any Work Plan for the Site, requires institutional or
engineering controls. Applicant shall submit a written



ccrtification in accordance with 6 NYCRR §§ 375
1.8(h)(3) 'nd 375-3.8(h)(2).

III. Enforcement

E.xcept as provided in Paragrnph V, this Agreement
shall be enforceable as a contractual agreement under
the laws of the State of New York. Applicant shall not
suffer any penalty except as provided in Paragraph V,
or be subject to any proceeding or action if it cannot
comply with any requirement of this Agreement as a
resull of a Force Majeure Evem as described at 6
NYCRR § 375-1.5(b)(4) provided Applicanl complies
with the requirements set forth therein.

IV. Entry upon Site

A. Applicant hereby agrees to provide access to
the Site and to all relevant infonnation regarding
aClivities at the Site in accordance with the provisions
of ECL *27-1431. Applicant agrees to provide the
Department upon request with proof of access if it is
not the owner of tile site.

B. The Department shall have the right to
periodically inspect the Site to ensure that the use ofthc
property complies with the terms ;md conditions oflhis
Agreement. The Department w:ill generally conduct
such inspections during busincss hours, but retains the
right to inspect at any time.

C. Failure to provide access as provided for under
this Paragraph may result in termination of this
Agreement pursuant to Paragraph XII.

V. Payment of State Costs

A. Within forty-five (45) days afier receipt ofan
itemized invoice from the Department, Applicant shall
pay to the Department a SUlll of moncy which shall
represent reimbursement for State Costs as provided by
6 NYCRR § 375-1.5 (b)(3)(I).

B. Costs shall be documented as provided by 6
NYCRR § 375-1.5(b)(3)(ii). The Department shall nOI
be required to provide any other documentation of
costs, provided however, that the Department's records
shall be available consistent with, and in accordance
with, Aniele 6 of the Public Officers Law.

C. Each such payment shall be made payable to
the New York State Department of Environmental
Conservation and shall be sent to:

Director, Bureau of Program Management

Division of Environlllentni Remediation
New York State Department of Environmental
Conservation
625 Broadway
Albany, New York 12233-7012

D. The Department shall provide written
notification to the Applicant of nny change in the
foregoing addresses.

E. If Applicant objects to any invoiced costs
under this Agreement, the provisions of6 NYCRR §§
375·1.5 (b)(3)(v) and (vi) shnll apply. Objections shall
be sent to the Department as provided under
subparagraph V.C above.

F. [n the event of non-payment of any invoice
within the 45 days provided herein, lhe Department may
seek enforccment of this provision pursuant to
Paragraph III or the Departlllent Illay commenee an
cnforcement action for 1I0n-complianee with EeL *27
1423 and ECL § 71-4003.

VI. Liability Limitation

Subsequent to tlte issuance of a Certificate of
Completion pursuant to this Agreement. Applicanl shall
be entitled 10 the Liability Limitation set forth at ECL§
27-1421, subject to the terms and conditions stated
therein and 10 the provisions of6 NYCRR §§ 375-1.9
and 375·3.9.

VII. Reservation of Rights

A. Except as provided in Subparagraph VII.B,
Applicant reserves all rights and defenses under
applicable law to contest, defend against, dispute, or
disprove any action, proceeding, allegation, assertion.
detenninlltion, or order of the Department, including
any nssertiotl of remcdial liability by the Department
against Applicant, and further reserves nil rights
including the rights to notice, to be henrd, to appeal,
Ilnd to any other duc process respecting any aetion or
proceeding by the Department. including the
enforcement of this Agreement. The existence of this
Agreement or Applicant's compliance with it shall not
be construed as an admission of any liability, fault,
wrongdoing, or violation of law by Applicant, and shall
not give rise to any presumption of law or finding of
fnct which shall inure to the benefit of any third party.

B. Notwithstanding the foregoing, Applicant
hereby waives any right it may have to make a claim
pursuant 10 Article 12 of the Navigation Law with
respect to tlte Site and releases the State and the New



York Environmental Protection and Spill Compcnsation
Fund from any and all legal or equitable claims, suits,
causes ofaction, or demands whatsoevcrwith respect to
the Site that Applicant may have as a result of
Applicant's entering into or fulfilling the tenns of this
Agreement.

VIII. Indemnification

Applicant shall indemnify and hold the
Departm<:nt, the State of New York, and their
representatives and employees hannlcss from any
claim, suit, action, and cost of every name and
description arising out of or resulting from the
fulfillment or altempled fulfillment of this Agreement
by Applicant prior 10 the Ternlination Date except for
those claims, suits, actions, and costs arising from the
State's gross negligence Or willful or intentional
misconduct by the Department, the State of New York.
mid/or their representatives and employees during the
course of any activities conducted pursuant to this
Agreement. In the event that the Applicant is a
Participant, this provision shall also include the Trustee
oftile State's Natural Resources. The Department shall
provide Applicant with wriuen notice no less than thirty
(30) days prior to commencing a lawsuit seeking
indenmification pursuant 10 this Paragraph.

IX. Change of Use

Applicant shall notify the Department at least sixty
(60) days in advance ofany change ofuse, as defined in
ECl § 27-1425, which is proposed for the Sile, in
accordance with the provisions of 6 NYCRR § 375
1.1 I(d). In the event the Department detennines that
the proposed change of usc is prohibited, the
Department shall notify Applicant of such
detennination within forty-five (45) days of receipt of
such notice.

X. Environmental Easemellt

A. Within thirty (30) days aftcr the Department's
approval of a Remedial Work Plan which relies upon
onc or more institutional and/or engineering controls, or
within sixty (60) days after the Department's
detennination pursuant to Subparagraph n.E.2 that
additional remediation is not needed based upon use
restrictions, Applicant shall submit to the Department
for approval an Environmental Eascmentlo run with the
land in favor of the State which complies with the
requirements ofECL Article 71,Title 36 and 6 NYCRR
§ 375-1.8{h)(2). Applicant shall cause such instrument
to be recorded with the recording officer for the county
in which the Site is localed within thirty (30) days after

the Department's approval of such instrument.
Applicant shall provide the Dcpartment ,vith a copy of
such instrumcnt certified by the recording officcr to be
a true and faithful copy within thirty (30) days ofsuch
recording (or such longer period of time as may be
required to obtain a certified copy provided Applicant
advises the Department of the status of its efforts to
obtain same within such thirty (30) day pcriod), which
shall be deemed to be incorporated into this Agreement.

B. Applicant or the owner ofthe Site may petition
the Department to modify or extinguish the
Environmental Easement filed pursuant to this
Agreement at such time as it can certify that the Site is
protective ofpublic health and the environment without
reliance upon the restrictions set forth in such
instrument. Such certification shall be made by a
Professional Engineer or Qualified Environmental
Professional as defined at 6 NYCRR § 375-1.2(ak)
approved by the Dcparllllcnt. The Dcpartment will not
unreasonably withhold its consent.

XI. Progress Report!l

Applicant shall submit a wriuen progress report of
its actions under this Agreement to the parties identified
in Subparagraph liLA. I of the Agreement by the 10th
day of each month commencing with the month
subsequent to the approval of the first Work Plan and
ending with the Tcnnination Date, unless a different
frequency is set fonb in a Work Plan. Such reports
shall, at a minimum, include: all actions relative to the
Site during the previous reporting pcriod and those
anticipated for the next reporting period; all approved
activity modifications (changes of work scope and/or
schedule); all results ofsampling and tests and all olher
data received or generated by oron behalfofApplicant
in connection with this Site, whether under this
Agreemellt or otherwise, in the previous reporting
period, including quality assurancclquality control
infomlalion; infonnalion regarding percenlage of
completion; unresolved delays encountered or
anticipated that may affect the future schedule and
efforts made 10 mitigate such delays; and infonnation
regarding activities undertaken in support oftbc Citizen
Participation Plan during the previous reporting period
and those anticipated for the next reporting period.

XU. Tennination of Agreement

Applicant or the Department may terminate this
Agreement consistent with the provisions of6 NYCRR
§§ 375·3.5(b), (c), and (d) by providing written
notification to the parties listed in Paragraph IV oCthe
Agreement.



XIII. Dispute Resolution

A. In the event disputes arise under this
Agreement, Applicant may, within fifteen (15) days
after Applicant knew or should have known ofthe facts
which arc the basis of the dispute, initiate dispute
resolution in accordance with the provisions of 6
NYCRR § 375-1.5(b)(2).

B. All cost incurred by the Dcpanment associated
with dispute resolUlion arc State costs subject to
reimbursement pursuant to this Agreement.

C. Notwithstanding any other rights otherwise
authorized in law or equity, any disputes pursuant to
this Agreement shall be limited to Departmental
decisions on remedial activities. In no event shall such
dispule authorize a challenge to the applicable statute or
regulation.

XIV. Miscellaneous

A. If the infoml3lion provided and any
certifications made by Applicant arc not materially
accurate and complete, lhis Agreement, except with
respcct to Applicant's obligalions pursuant to
Paragraphs V, VI1B, and VIII, shall be null and voidab
initio fifteen (15) days after the Department's
notification of such inilccuracy or incompleteness or
fifteen (15) days after issuance of a final decision
resolving a dispute pursuant to Paragraph XIII,
whichever is laler, unless Applicant submits
infonnation \vithin that fifteen (15) day time period
indicating that the infonnation provided and the
certifications made were materially accurate and
complele. In the event this Agreement is rendered null
and void, any Certificate ofCompIelion andlor Liability
Limitntion that may huve been issued or may have
3risen under Ihis Agreement shull also be null and void
3b initio, and the Department shall reselVe all rights tlmt
it may have under law.

B. By enlering inlo this Agreement, Applicant
agrees to comply with and be bound by the provisions
of6 NYCRR §§ 375-1, 375-3 and 375-6; the provisions
of such subparts that arc referenced herein arc
referenced for clarity and convenience only and the
failure of this Agreemcnlto specifically reference any
particular regulatory provision is not intended to imply
that such provision is not applicable to activitics
perfonned under this Agreement.

C. The Department may exempt Applicant from
the requirement to obtain any stale or local pennit or

other authori7..3tion for any activity conducted pursuant
to this Agreement in accordance with 6 NYCRR §§
375-1.l2(b), (e), and (d).

D. I. Applicant shall use "bt..-st efforts" to obtain
all Site access, pennits, casements, approvals,
institutional controls, and/or aUlhorizations necessary to
perfonn Applicant's obligations under this Agreement,
including all Dcpartnlent4approved Work Plans and the
schedules contained therein. If, despite Applicant's best
efforts, any access, pennits, easements, approvals,
institutional controls, or authori7..ations cannot be
obtained, Applicant shall promptly notify the
Department and include a summary ohhe steps taken.
The Department may, as it deems approprialc and
within its authority, assist Applicant in obtaining same.

2. If 3n interest in property is needed 10
implement an institutional control required by a Work
Plan and such interest cannot be oblained, Ihe
Department may require Applicant to modify the Work
Plan pursuanl to 6 NYCRR *375-1.6(d)(3) 10 reflect
changes necessitated by Applicant's inability to obtain
such interest.

E The paragraph headings set forth in this
Agreement are included for convenience of reference
only and shall be disregarded in the construction and
interpretation of any provisions of this Agreement.

F. I. The tentls of this Agreement shall
constitute the complete and entire agreement between
the Departmenl and Applicant concerning the
implementation of the activities required by this
Agreement. No teml, condition, understanding, or
agreement purporting 10 modify or vary any tenn ofthis
Agreement shall be binding unless made in writing and
subscribed by the party 10 be bound. No infomllli
udvice, guid3nce, suggestion, or comment by the
Dep3rtlllent shall be conslrued as relieving Applicant of
ils obligation 10 obtain such fonn31 approvals as maybe
required by this Agreemcnt. [n the event of a conflict
between the tcmlS of Ihis Agreement and any Work
Plan submitted pursuant to this Agreement, the tenns of
this Agreement shall control over the temlS ofthe Work
Plan(s). Applicant consents to and agrees not to contest
the authority and jurisdiction ofthe Department to enter
into or enforce lhis Agreement.

2. i. E'li.cept as sct forth herein, if
Applicant desires that any provision of this Agreement
be changed, Applicant shall make timely written
application to the Commissioner with copies to the
parties in Subparagraph IV.A.I of the Agreement.



ii. If Applicant sceks to modify an
approvcd Work Plan, a wrillcn requcst shall be made 10
the Department's project manager, with copies to the
pnrties listed in Subparagraph IV.A.I ohhe Agreement.

iii. Requests for a change to a timc framc
sct forth in this Agreement shall be made in writing to
the Department's project attorney and project manager;
such requests shall not be unreasonably denied and a
wriuen response to such requests shall be sent to
Applicant promptly.

G. I. If there are multiple parties signing this
Agreement, the tenn "Applicanl" shall be read in the
plural, the obligations of each such party under this
Agreement are joint and several, and the insolvency of
or failure by allY Applicant to implement any
obligations under this Agreement shall not alTect the
obligations of the remaining Applicant(s) under this
Agreement.

2. If Applicant is a partnership, the
obligations of all general partners (including limited
partners who act as general partners) under this
Agreement arc joint and several and the insolvency or
failure of any general partner to implement any
obligations under this Agreement shall not alTeet the
obligations of the rem.aining partner(s) under this
Agrecmenl.

3. Notwithstanding the foregoing
Subparagraphs XIV.G.I and 2, if multiple parties sign
this Agreement as Applicants but not all of the signing
parties elect to implement a Work Plan, all Applicants
arc jointly and severally liable for each and every
obligation under this Agreement through the completion
of activities in such Work Plan that all such parties
consented to; thereafter, only those Applicants electing
to perfonn additional work shall be jointly and
severally liable under this Agreement for the
obligations and activities under such additional Work
Plan(s). The parties electing not to implement the
additional Work Plan(s) shan have no obligations under
this Agreement relative to the activities set forth in such
Work Plan(s). Further, only those Applicants electing to
implement such additional Work Plan(s) shall be
eligible to receive the Liability Limitation refefCnced in
Paragraph VI.

4. Any change to parties pursuant to this
Agreement, including successors and assigns through
ncquisition of title, is subject to approval by the

Department, after submillal ofan application acceptable
to the Dcpartment.

1-1. Applicalll shall be cntitled to rcceive
contribution protection and/or to scek contribution to
the extent authorized by ECL *27·1421(6) and 6
NYCRR § 375-1.5(b)(5).

I. Applicant shall not be considered an operator
of the Site solcly by virtue of having executed and/or
implemented this Agreement.

J. Applicant and Applicant's agents, grantees,
lessees, sublessecs, successors, and assigns shall be
bound by this Agreement. Any change in ownership of
Applicant including, but notlimitcd 10, any transfer of
assets or real or personal property, shall in no way alter
Applicant's responsibilities under this Agreement.

K. Unless otherwise expressly provided herein,
tcnns used in this Agreement which arc defined in ECL
Article 27 or in regulations promulgated thereunder
shall have the meaning assigned to them under said
statute or regulations.

L. Applicant's obligations under this Agreement
represent payment for or reimbursement ofState costs.
and shall not be deemed to constitute any type ofrmc or
penalty.

M. In accordance with 6 NYCRR*375·1.6(a)(4),
the Department shaH be notified al least 7 days in
advance of, and be 31l0wed to attend, any field activities
to be conducted under a Departllletlt approved work
plan, as weU as any pre-bid meetings, job progress
meetings, substantial completion meeting and
inspection, and final inspection and meeting; provided,
however that the Department may be excluded from
portions of mcctings where privileged mailers are
discussed.

N. In accordance with 6 NYCRR § 375-I.ll(a),
all work plans; reports, including all attachments and
appendices, and certifications, submitted by a remedial
party shall be submitted in print, as well as in an
electronic fomlat acceptable to the Department.

O. This Agreement may be executed for the
convenience of the parties hereto, individually or in
combination, in olle or more counterp3rls, each of
which shall be deemed to have the status ofan executed
original and all of which shan togelher constitute one
and the same.



RESOLUTION OF LIMITED LIABILITY COMPA Y

The undersigned, being a Manager of Wythe and Kent Realty
company (the "Company"), docs hereby resolve that:

, a New York limited liability

1. Bernard Jacobowitz and David Jacobowitz arc the Managers of the Company, and
each one individually has the full power and authority on behalf of the Company to:

(a)
participation in th

Execute documents in connection with the application of the Company for
ew York State Brownfield Cleanup Program (the "HCP'):

(b) nter into agreements with the New York State Department of Envi ronmental
Protection (the "D C") in connection with the Company'. participation in the BCP;

(c) Execute any and all documents in conne tion with the Company's
participation in the BCP, including but not limited to applications, agreements, and tax returns;

(d) Take any action necessary to the fUltherance of the Company's pruticipation in
the BCP, including but not limited to conducting negotiations on behalf r the Company.

2. The authority hereby conferred shall be deemed retroactive, and any and all acts
authorized herein which were performed prior to the passage of this unanimous consent ar hereby
approved and ratified. The authority hereby conferred is in addition to that conferred by any other
consent heretofore or hereafter delivered to the DEC and hall continue in full force and effect until
the DE shall hav received notice in writinO", certified by the sole m mberofthis company, of the
revocation hereof by a resolution duly adopted by the sale member or this company. Any such
revocation shall be effective only as to actions taken by this company 'ubsequent to DEC's receipt of
such notice.

The undersigned hereby represents and warrants that i the undersigned i . a Manager
of the Company; and (ii) th consent of any Manager i sufficient to authorize the Company to take
the aforementioned actions.

Da1ed: ew York, NY

May 12-,2012

1174766.1




