
MAY 0 I 2012

New York State Department of Environmental Conservation
Division of Environmental Remediation
Office of the Director. 12th Floor
625 Broadway, Albany, New York 12233-7011
Phone: (518) 402-9706· Fax: (518) 402-9020
Website: www.dec.ny.gov

Inna C. Pollack LLC
Attn: Peter Pollack
205 East 69" Street
New York, New York 10021

RE: Site Name: Kristal Auto Mall
Sile No.: C224140
Location of Site: 5200 Kings Highway, Brooklyn, NY

Dear Mr. Pollack:

~
~
~
Joe Martens

Commissioner

To complete your file, attached is a fully executed copy of the Brownfield Cleanup
Agreement for the Kristal Auto Mall Site.

If you have any further questions relating to this matter, please conlact Lou Oliva, Esq.
NYSDEC, Office of General Counsel, One Hunters Point Plaza, 47-40 21" Street, Long Island
City. NY 11101, or by email at!poliva@gw.dec.state.ny.us .

Sincerely,

-pO
Robert W. Schick, P.E.
Acting Director
Division of Environmental Remediation

ec w/o aU:

cc wIatt:

Hasan Ahmed, Project Manager

M. Caruso, Esq. (E. Armater)
L. Oliva, Esq.



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
BROWNFIELD CLEANUP PROGRAM

ECL §27-1401 ef seq.

In the Matter of a Remedial Program for

Kristal Auto MaU
DEC Site No.: C224140
Located at: 5200 Kings Highway

Kings County
Brooklyn, NY 11234

by:

BROWNFIELD SITE
CLEANUP AGREEMENT
Index No.: C224140-02-12

Hereinafter referred to as "Site"

Inna C. Pollack LLC
205 East 69th Street, New York, NY 10021

Hereinafter referred to as "Applicant"

WHEREAS, the Department of Environmental Conservation (the "Department") is
authorized to administer the Brownfield Cleanup Program set forth in Article 27, Title 14 of the
Environmental Conservation Law ("EeL"); and

WHEREAS, the Applicant submitted an application received by the Department on
November I, 20 I I; and

WHEREAS, the Department has determined that the Site and Applicant are eligible to
participate in the BCP.

NOW, TIIEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING:

I. Applicant Status

The Applicant, [nua C. Pollack LLC, is participating in the Bep as a Participant as defined in
ECL 27-1405(1)(a).

II. Real Property

The Site subject to this Brownfield Cleanup Agreement (the "BCA" or "Agreement") consists
ofapproximately2.2~Oacres, a Map ofwhich is attached as Exhibit lOA", and is described as follows:

Tax MaplParcel No.: 3-7969-9
Street Number: 5200 Kings Highway, Brooklyn

Owner: Inna C. Pollak LLC



III. Payment of State Costs

Invoices shall be sent to Applicant at the following address:

Inna C. Pollack LLC
Attn: Peter Pollack
205 East 69th Street
New York, NY 10021
annpeter@pipelinc.com

In addition to the requirement to pay future state costs as set forth in Appendix "A", within
forty-five (45) Days after the effective date ofthis Agreement, Applicant shall pay to the Department
the sum set forth on Exhibit "BIl

, which shall represent reimbursement for past State Costs incurrcd
prior to the effective datc of this Agreement. Applicant acknowledges that all past State Costs are
not itemized on the cost summary and that additional charges may be billed at a later date for State
Costs incurred prior to thc effective date of this Agreement.

IV. Communications

A. All written communications required by this Agreement ·shall be transmitted by United
States Postal Service, by private courier service, by hand delivery, or by electronic mail.

I. Communication from Applicant shall be sent to:

Hasan Ahmed
New York State Department of Environmental Conservation
Division of Environmental Remediation
One Hunters Point Plaza
47-40 21st Street
Long Island City, NY 11101
hrahmed@gw.dec.state.ny.us

Note: one hard copy (unbound) of work plans and reports is required, as well as one
electronic copy.

Steven Bates (electronic copy only)
Bureau of Environmental Exposure Investigation
New York State Department of Health
Flanigan Square
547 River Street
Troy, NY 12180-2216
smb02@health.state.ny.us

Lou Oliva, Esq. (correspondence only)
New York State Department of Environmental Conservation
Office of General Counsel
One Hunters Point Plaza
47-40 21st Street
Long Island City, NY 11101
lpoliva@gw.dec.state.ny.us



2. Communication from the Department to Applicant shall be sent to:

Inna C. Pollack LLC
Attn: Peter Pollack
205 East 69th Street
New York, NY 10021
annpeter@pipeline.com

B. The Department and Applicant reserve the right to designate additional or different
addressees for communication on written notice to the other. Additionally, the Department reserves
the right to request that the Applicant provide more than one paper copy ofany work plan or report.

C. Each party shall notify the other within ninety (90) days after any change in the addresses
listed in this paragraph or in Paragraph m.

v. Miscellaneous

A. Applicant acknowledges that it has read, understands, and agrees to abide by all the terms
set forth in Appendix A - "Standard Clauses for All New York State Brownfield Site Cleanup
Agreements" which is attached to and herehy made a part of this Agreement as if set forth fully
herein.

B. In the event ofa conflict between the terms ofthis BCA (including any and all attachments
thereto and amendments thereof) and the terms ofAppendix A, the terms ofthis BCA shall control.

C. The effective date of this Agreement is the date it is signed by the Commissioner or the
Commissioner's designee.

DATED:

MAY 01 2012

JOSEPH J. MARTENS
COMMISSIONER ~.,. ~ J' 'O~--1

~o(J.Y'd.... "'~'"";~
NEW YORK STATE DEPARTMENT OF
ENVIRONME~J~'LC::ONSERVATIO~~o:>

By: Jh;61



CONSENT BY APPLICANT

Applicant hereby consents to the issuing and entering ofthis Agreement. waives Applicant's
right to a hearing herein as provided by law, and agrees to be bound by this Agreement.

Date:~lr::> Il "i
STATE OF NEW YORK )

) ss:
COUNTY OF )

j
On the 23

r
• day of A-py-l\ in the year 20 tz., before me, the undersigned,

p=onallyappeared ?d-... Pc il CcC k. ,p=onallyknown to me or proved to
me on the basis ofsatisfactory evidence to be the individual(s) whose name is (are) subscribed to the
within instrument and acknowledged to me that helshe/they executed the same in his/her/their
capacity(ies), and that by hislher/their signature(s) on the instrument, the individual(s), or the person
upon behalf of which the individual(s) acted, executed the instrument.

~L~
Signature and Office of individUZS
taking acknowledgment

DEBORAH L BUAGER
Notaty PubliC, State of New VOIle

No. Q:2BU6227918
Oul!Ilffied in New Vat!: Cot.ny I u.

Commissoo Expires September 7, 2O_l
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New York State Department of Environmental Conservation
Dlvlalon of Environmental Remediation
Bu....u of Programllanag.ment.12th Floor
625 BroadWay, Albany, NewYcri: 12233-7012
Phon., (518) 402-9764' Fax: (518) 402-9O2(l
Website: WMY.dec,ny,gov

Transmitted via E·MaiI
MEMORANDUM

~...
~
.......rtens
eom_...

TO:

FROM:

SUBJECT:

DATE:

Lou Oliva. Ollice ofGeneral Counsel, Region~ •._•~iZ4~

Susan Bolesky, Bureau ofProgramMlDJ1gem~ C
Put Costs Assodated wttb PeadiDg BroWD1ieJd. CJeaaup Agreemeat
Krlstai Auto Moll, RCP 1IC22414O, Related Sit. #224140

JAN 192012

The purpose of this cost summary is to provide the past costs figure to the Office of
GcncraI Counsel for insertion into the pending Brownfield Cleanup Program (BCP) Agreement.
That is, whenever an applicant is a participant. Paragraph V. Payment ofState Costs oftbe
boilerplate agreement requires the applicant to pay past costs within 45 days ofthe effective date
of the agreement.

On December 27,2011. a letter was sent to Irma C. Pollack. LLC. indicating that their
Rep application was complete and an eligibility determination is expected to be made. This cost
recovery summary provides available costs incwred by the New York State Department of
Environmental Conservation (NYSDEC) to date. 1bcre may be additional future costs associated
with this site that art: not included in this summary.

The total unreimbursed costs incurred by DEC through October 26. 2011. in association
with the Krista! Auto Mall Site are $4,647.02. This amount includes emergern;y response costs
incurred at the site by a hazardous material spill, if any. If the site lnvolves a petroleum spill. any
costs incurred by the Oil SpiU Fund would be recovered separately by the Office of the Attorney
General and are not included. in this summary. Costs incurred by the New York State Dc:partment
of Health are not included since they are not readily available. Please note that there arc no open
contracts for this site at this time for which we have outstanding obligations.

Please contact me at (518) 402-9732, ifyou have any questions on this summary.

Attachments

ec: B. Conlon
R. SChick/A. Daniels·
H. Ahmed. Region 2
J. O'Connel~Region 2

... ?
'"'0.", It
..,~

-----



EXHIBIT I

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF ENVIRONMENTAL REMEDIATION

BUREAU OF PROGRAM MANAGEMENT

COST SUMMARY

SITE NAME:
SITE NO.:
RELATED SITE NO.:
TIME FRAME: DEC

Kristal Auto Mall
C224140
224140
Ufe - 10126/11

COST CATEGORY AMOUNTS EXHIBIT NO.

DIRECT PERSONAL SERVICES $2,513.50

FRINGE $1,203.32

INDIRECT $930.20

PERSONAL SERVICES SUBTOTAL $4.647.02 II

CONTRACTUAL $0.00

TRAVEL $0.00

OTHERNPS $0.00

NON-PERSONAL SERVICeS SUBTOTAL $(J.(JO

DEC TOTAL $4,647.02

DOH TOTAL (NOT AVAILABLE)

MINUS PREVIOUSLY REIMBURSED AMOUNT
( IF APPUCABlEj

DeC&OOHTOTAL

COST CAP (IF APPLICABLE)

GRAND TOTAL

NIA

NlA- -

$4.647.02

NlA

$4,647.02
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APPENDIX A

STANDARD CLAUSES FOR ALL NEW YORK STATE
BROWNFIELD SITE CLEANUP AGREEMENTS

The parties to the Brownfield Site Cleanup
Agreement (hereinafter -the BCA" or "the Agreement"
or "lhis Agreement") agree to be bound by the
following clauses which are hereby made a part oftbe
BCA The word ..Apphcan1" bc:rein refers to any party
to the Agreement, olber than the New York State
DepartmenI of Envuonmental CODSCn'ation (bcrCn
after '"Departmcn(').

1. Citizen ParticipItjog Pl,o.

Within t\\'ClIy (20) dltys after the: cffectiw: date of
this Agreement, Applicant.shall submit for review and
approval a wri~ citi%en participation plan prqJated in
accordance with the requirements of Eel § 27·1417
and 6 NYCRR §§ 375·1.10 and 375-3.10. Upon
approvaI.lhe Citizen Participation Plan shall be deemed
to be incorporated into and made a part of this
Ag«anenL

II. Development. Performance, and Reporting of
WorkPians

A WO!k Plan Rcgwrqpen~

The \\'Ork plans ("Work Plan" or "Work Plans")

undtt !his "-' >IWl be p«pam! aM
implemented in accordmce with the requirc:mc:nts of
ECLArtiele 27, Title 14,6 NYCRR §§ 375-1.6(.1.) and
315-3.6, and all applicable laws.. rules, regulations. and
guidance documents. The Work Plans shall be
captioned as foJJows:

I. "Remrdiallnvestigation Work Plan" iftbe
Work Plan provides for the U1'\'~$tigation of the nalUR:
and extent of coiltllmimuion \\.ithin lhe boundaries of
the Site and. if the Apphcant is a "Participant". the
extent of contamination emanating from such Site. If
the Applicant is a "Volunteer" it shall pcrfonn a
qualitati'o'e exposure~ of the contllmination
emanating from the site in ac:oordance with EeL § 27
1415(2)(b) and Department guidance;

2. "'R.emc:diaJ Work Plan- if the Work Plan
provides for the development and implementation ofa
Remedial Program for contamination within the
bouDdaries of the Site and. if the ApplicaDt is a
"'Participant", the COf!lgmjMrioo thatlms ernnm,ted from
su;;hSite;

3. -IRM Work Plan"' if the Work Plan
provtdes for an interim remedial measure; or

4. ·SiteManagement Plan· iftbe WmkPlan
provides for the identification and implementation of

institutional aDdIor engineering controls as well as any
oecessary monitorin& and/or operation and maintenaoce
of the remedy.

5. "'Supplemental"' if additional ""'Olk plans
other than those 5d. forth In 11.A.1-4 are KqUired to be
prcp;u-ed and impl~ted

B. Submi!t!ion'lmplemenratioo of Work Plans

L The first proposed Work Plan to be
submitted tmdc:r this Agteement slWl be submitted DO

1:l1er than thirty (30) days after the effective date ofthis
Agreement- Thereafter, the Applicant shall submit such
other and additional work plans as determined in a
schedule to be approved by the Dcpartmenl

2. Any proposed Work Plan sha.l1 be
submitted for the Department's review and approval
and shall include, al a minimum, a chronological
description of the anucipated activities to be conducted
In accordaDce With current guidaJxe, a schedule for
pcrfonnance oftbose aebV1ties, and suflicieal detail to
allow the IJeparu:nent to e'o1Wa1e that Work Pl!:n. The
DepanmenI .sI:WI usc best efforts in =x:ordance ""ith 6
NYCRR § 37S.J.6(b) to appnwe. modify. or reject a
proposed Work Plan witlun forty-fh'e(4S)days &omits
receipt or within fifteen (IS) days from lbc: close of the
c:omme:nt period, if3pplicable, whichever is late!".

i. Upon the Department's written
approval of a Work Plan, such Department-approvt:d
Work Plan shall be deemed to be incorporated into aDd
made a pan of flus AgTCCIDCnt and shall be
unplemented in accordance with the scbedule contained
<h=m.

ii. If the Department requires
modification of a Work Plan, the ~asm:a 'for sucb
modification shall be provided in writmg and the
provisions of 6 hTYCRR § 37S-I.6(d)(3) sball apply.

iii. If the Department disapproves a
Work Plan, the reason for such disapproval sball be
provided in writing and the provisioos of 6 NYCRR §
37S-I.6(dX4) sball apply.

3. A Site Management Plan, if oecessaty.
shall be submitted 10 ac<:ordance WIth the scbedule set
forth in the IR.\i Wort Plan or Rt't"lI"di3J Work Plan..

c. Submi5sioD ofFinal ReportS

I. In accordance with the Kbedu!e COD!llIDed
10 an approved Work Plan, Applicanc sbaIl submit a



Final Report for an Investigation Work Plan prepared in
accordance with ECL § 27-1411(1) and 6 NYCRR §
375-1.6. If such Final Report concludes that no
remedi.ation is necessary, and the Site does DOt meet the
requirements for Track I, Applicant shall submit an
Alternatives Analysis prepared in accordance with ECL
§ 27-1413 and 6 NYCRR § 375-3.8(1) that supports
such dctem:rination.

2. In accordance with the5Chedule contained
in an approved Work Plan, Applicant shall submit a
Final Engineering Report certifying that remediation of
the Site bas bc:en perfonned in accordance with the
requirements of ECL §§ 27-1419(1) and (2) and 6
NYCRR § 375-1.6. The Department shall review such
Report, the submittals made pursuant to tbisAgrcc:ment,
and any other relevant information regarding the Site
and make a determination a.o; to whether the goals of the
remedial program have been or will be achieved in
accordance with established timeframes; ifso, a written
Certificate ofCompletion will be issued in accordance
with Eel § 27-1419, 6 NYCRR §§ 375-1.9 and 375
3.9.

3. Within sixty (60) days of the
Department's approval of a Final Report, Applicant
shall submit such additional Work PI.ans as it proposes
to implement. Failure to submit any additional Work
Plans within such period shall, unless other Work Plans
are under review by the Department or being
implemented by Applicant, result in the terminatiOn of
this Agieement purmant to Paragraph XII.

D. Review ofSubmittah other than Work Plans

1. The Department shall timely notify
Applicant in writing of its approval or disapproval of
each submittal other than a Work Plan in accordance
with 6 NYCRR § 375-1.6. All Department-approved
submittals shall be incorporated into and become an
enforceable part of this Agreement

2. Ifthe Department disapproves a submittal
covered by this Subparagraph. it shall specify the
reason for its disapproval and may request Applicant to
modify or expand the submittal. Within fifteen (15)
days after receiving written notice that Applicant'S
submittal bas bc:e:n disapproved, ApplicaIlt sball elect in
writing '" eilhe< (ij modify or e><pand " within _
(30) days ofreceipt ofthe written DOtice ofdUppoval;
(ii) complete any other Departmcnt-approvcd Work
Plan(s); (iii) invoke dispute resolution pursuant to
Paragraph XIII; or (iv) terminate this Agreement
pursuant: to Paiagraph XII. If Applicant submits a
revised submittal aDd it isdisapproved, the Department

and Applicant may pursue whalever remedies may be
available under this Agreement or under law.

E. Department's Determination of Need for

Remediation

The Department shalI determine upon its approval
of each final Report dealing with the investigation of
the Site whether remediation, or additional rcnrdiatioo
as the case may be, is needed for protection of public
health and the environment

1. If the Department makes a preliminary
determination thai remediation, or additional
remediation, is not needed for protection of public
health and the envirorment, the Department shall ootify
the public of such determination and seek public
comment in accordance with ECl § 27-1417(3)(f). The
Department shall provide timely notification 10 the
Applicant of its final detennination following the close
of the public comment period.

2. If the Department determines that
additional remediation is not needed and such
detennination is based upon use restrictions, Applicant
sball cause to be IttOIded an EnviromnentaJ Easement
in acoornance with 6 NYCRR § 375-1.8(h).

3. If the~ determines that
remediation, or additional remediation., is needed.
Applicant may elect to submit for review and approval
a proposed Remeilial Work Plan (or modify an existing
Work Plan for the Site) for a remedy selected upon due
consideration of the factors set forth in EeL § 27
14\5(3) "'" 6 NYCRR § 375-1.8(0. A I""I""'d
Remedial Work Plan addressing the Site's remediation
will be noticed for public comment in accordance with
ECL § 27-1417(3)(1) and the Citizen Participation Plan
developed pursuant to this Agreement. If the
Department determines following !he close of the
public comment period that modifications to the
proposed Remedial Work Plan are needed, Applicant
agrees to negotiate appropriate modifications to such
Work Plan. If Applicant elects not to develop a Work
Plan under this Subparagraph then this Agreement shall
terminate in accordance with Paragraph Xli. If the
Applicant elects 10 develop a Work Plan, then it will be
reviewed in accordance with Paragraph U.D above.

F. InstitutionaJIEICi11tel illgControl Certificatioo

In !he eve1JIlhat the remedy for the Site, ifany, or
any Work Plan roc the Site, requites institutiooal or
engiDeering controls, Applicant shall submit a written



certification in accordance with 6 NYCRR §§ 375
L8(hX3) ODd 315-3.8{bX2).

UL Enfol\&tDent

Except as provided in Pamgraph V. th:sAgJeemenl
shall be enforceable as a contractual agJocment under
the laws of the State of New Yark. Applicant shall not
sWfc:r any penalty except as proVIded in Paragraph V.
or be subject to any pn;xcedinE or- action if it cannot
comply with any requiremen1 of this Agreemc:nt as a
result of a Force Majeure Ew:nl as described at 6
NYCRR § 375-1.S(b)(4) provided Apphcant complies
with the requiremenlS set fonh therein.

IV. Entry upon Site

A. Applicant hcn=by agrees to provide access to
the Site and to all relevant infonnation regarding
activities at the Site in accordance with the provisions
of ECL § 27-1431. Applicant agrees 10 provide the
Department upon request with proof of access if it is
not the owner of the site.

B: The Department shall have the right to
periodically inspect the Site to ensure that the use ofme
property complies with the terms aDd cooditions ofthis
Agleeme:aL The DcpartmeDt will generally ccnduct
such inspections during MiDess boun, but~ the
right to inspect. at any time.

c. Failure to provide.:ces:s as pmW!ed for UDder
this Paragraph may result in term1nlttion of tlus
Ags:eeme:oJ. pursuant to Paragraph xu..

V. Pauuent ofSlfte eo;n...

A. Within fony-five (45) days l1fl:er receipt ohn
Itemized in\'Oice from the DcpartmeDt, Applicant shall
pay to the Depanme:nt a sum of mooey which sbalJ
representreimbunemel1t for State Costs as proVIded by
6 NYCRR § 315-L5 (hX3Xi).

B. Costs sball be documented as provided by 6
NYCRR § 315-L5(hX3Xu). Th: Dcpanmenl sbolI not
be required to provide any other documentation of
costs, provided bo\\'C\."CT. that the Department's records
shall be available consistent WIth, and in accordaDce
with, Article 6 of the Public Officers law.

c.. Each such payment sbaU be made pa)'3ble to
the New Yodc State Depat:1mcnt of Environmenlal
Comervation and. shall be sent to:

Director. Bureau of Prosram Management

Division ofEnviro~Remediation
New York Slate Department ofEnvuonmentaleo"",,,,,,,,,,,
625 Broadway
Albany. New York 12233-7012

D. The Dc:partment sha.lI provide 'IloTitten
notification to the Applicant of any change in the
foregoing addresses.

E.. If Applicant objects to any m\"Oiccd costs

under this Agrec:ment. the provtSions of6 NYCRR §§
375-1.5 (b)(3)(v) and (vi) shall apply. ObJCCbOllS shaJ.I
be sent to the Department as provided under
subparagraph V.C above.

F. In the event of non-paymem of any invoice
within the 45 days provided herein. the Department may
seek enforcement of this provision pursuant to
Paragraph III or the Department may commence an
enforcement action for non-oompliance with ECL § 27·
1423 and ECL § 71-4003.

VI. Liability Limitalion

Subsequent to the issuance of a Certificate of
Completion pursuant to tb1S Agteemeut,Applican1 shall
be entitled to the Liability LunitaUon set forth at ECL §
27-1421. subject to the terms and conditioos stllted
therein and to the provisions of6 NYCRR §§ 375-1.9
omd 315-3.9.

VD. Re:sc:rval.!OD ofRtgh!!lI

A Except as PTO\-,ded in S~grapb VII.B,
Applicant ~u all nghts and defenses under
applicable law to contest, defend against, dispute, or
dispro\"e any action, proceedmg, allegabon, assat1OD.,

determination, or onIer of the Oq>artment, lDCludmg
any assertion of remW.iaI liability by the Department
against Applicant, aoo l'urther reserves aU rights
including the righlS to notice, to be beard., to appeal.
and to any other due process respecting any action or

_ceding by "" 0cparIment. includins "'"
enfor«ment of this Agrcemc:nt. The existence of this
Agreemcn1 or Applic.anl:'s compliance with it sha.U DOt
be construed as an admisslOD of any hamhty, fault,
wrongdoing, or Yiolauonoflawby Appbcant, and shall
DOl give rise to any presumption of law or finding of
fact 'Iloilich shall inure to the beoefit ofany third party.

B. Notwithstanding the foregoing, Applicant
hereby waiw:s any right it may M\"C to make a cla..un
pursuant to Article 12 of the Navigation Law with
~ to the Site and releases the State and the New



York Environmental Protection and Spill Compensation
Fund from any.and all legal or equitable claims. suits,
causes ofaction, or demands whatsoever with rc:spcct to
the Site that Applicant may have as a result of
Applicant's entering into or fulfilling the terms of this
Agreement.

VIII. Indemnification

Applicant shall indemnify and hold the
Department, the State of New York, and their
representatives and employees harmless from any
claim, suit, action. and cost of every name and
description arising out of or resulting from the
fulfillment or attempted fulfillment of this Agreement
by Applicant prior to the Termination Date except for
those claims, suits, actions. and costs arising from the
State's gross negligence or willful or intentional
misconduct by the Department, the State ofNew York,
and/or their representatives and employees during the
course of any activities conducted pursuant to this
Agreement. In the event that the Applicant is a
Participant. this provision shall also include the Trustee
of the State's Natw'al Resources. The Department shall
provide Applicant with written notice no less than thirty
(30) days prior to commencing a lawsuit seeking
indemnification pursuant to this Paragraph.

IX. Change QfUse

Applicant shall notify the Departmcnt at least sixty
(60) days in advance ofany change ofuse, as defined in
ECL § 27-1425, which is proposed for the Site, in
accordance with the provisions of 6 NYCRR § 375
I.ll(d). In the event the Department determines that
the proposed change of use is prohibited, the
Department shall notify Applicant of such
determination within forty-five (45) days of receipt of
such notice.

x. Enyjromnental Easement

A Within thirty (30) days after the Department's
approval of a Remedial Work Plan which relies upon
one or more instinrtional andIor engineering controls. or
within sixty (60) days after the Department's
detennination pursuant to Subparagraph II.E.2 that
additional remediation is not needed based upon use
restrictions. Applicant shall submit to the Department
for approval an Environmental Easement to nm with the
land in favor of the State which complies with the
requirementsofECL Article 71. Title 36 and 6 NYCRR
§ 375-J.8(h)(2). Applicant shall cause such instrument
to be recorded with the recording officer for the county
in which the Site is located within thirty (30) days after

the Department's approval of such instrument.
Applicant shall provide the Department with a copy of
such instrument certified by the recording officer to be
a true and faithful copy within thirty (30) days ofsuch
recording (or such longer period of time as may be
required to obtain a certified copy provided Applicant
advises the Department of the status of its effurts to
obtain same within such thirty (30) day period), which
shall be deemed to be incorporated into this Agreement.

B. Applicant or the ownerofthe Site may petition
the Department to modify or extinguish the
Environmental Easement filed pursuant to this
Agreement at such time as it can certify that the Site is
protective ofpublic health and the envirorunentwithout
reliance upon the restrictions set forth in such
instrument. Such certification shall be made by a
Professional Engineer or Qualified Environmental
Professional as defined at 6 NYCRR § 375-1.2(ak)
approved by the Department. The Department will not
unreasonably withhold its consent.

XI. Progress Reports

Applicant shall submit a written progress report of
its actions under this Agreement to the parties identified
in Subparagraph iliA I of the Agreement by the 10th
day of each month commencing with the month

, subsequent to the approval of the first Work Plan and
ending with the Termination Date. unless a different
frequency is set forth in a Work Plan. Such reports
shall, at a minimum. include: all actions relative to the
Site during the previous reporting period and those
anticipated for the next reporting period; all approved
activity modifICAtions (changes ofwark scope and/or
schedule); all results ofsampling and tests and all other
data received or generated byoron behalfofApplicant
in connection with this Site, whether under this
Agreement or otherwise. in the previous reporting
period, including quality assuranceIquality control
information; information regarding percentage of
completion; unresolved delays encountered or
anticipated that may affect the future schedule and
efforts made to mitigate such delays; and infonnation
regarding activities undertaken in support ofthe Citizen
Participation Plan during the previous reporting period
and those anticipated for the next reporting period.

XU. Termination ofAgreemCDt

Applicant or the Department may terminate this
Agreement consistent with the provisions of6 NYCRR
§§ 375-3.5(b), (c). and (d) by providing written
notification to the parties listed in Paragraph III of the
Agreemmt



Xlll. Dispute Resolution

A. In the event disputes arise UDder this
Agn::cmen1. Applicam may, WIthin fi.fteeD (IS) days
af\eI" Applican! knew or should bavekoowuofthe facts
tllbicb are the basIS of the dispute, initiate dispute
IUOlubOD in accordJ.nce ..nth the provisions of 6
NYCRR § 375-1.5lbX2).

B. All COS!. iDcurred by the Dcpaa mlOl1 as:socWed
..ith dispute resolution ~ Slate costs subj«1 to
rcimbwsemcot pursuanllO this AgJecmeu1.

c. NotwithstaDdin& any other rights otherwise
authorized in law or equity, any disputes pwsuanl to
this Agreement shall be limited to Departmental
decisions on remedial activities. In no event shall such
dispute authorize a challenge to the applicable statuteor
regulation.

XIV. Miscellaneou.,

A. If the infonnabon provided and any
certifications made by Applicant are DOt materially
accurate and complete, thu Agteement, except With
respect to Applicant's ob1iprioos pursuant to
Paragraphs V, VILB,aDd VIU.sbaUbemilland lmidah
woo fifteen (IS) cbys sfter the Department's
noufu:ation of sucb inacc:uncy O'l'" iDco=npleteDeS5 or
fiftcc:a (15) days after IUUaDCC of a fiDa1 dcci!ton
....lving • _ ........ to p-" XIII,
whkbr:\.u is later. unless App1icanl subunts
infonnation within that fifteen (15) day time period
mdicating that the informaUon provided and the
ccrtiftcations made "'ere materially accurate aDd
complete:. In the evenl thisA~D1 is rendered null
and void, any Certificate orcompletionandlor liability
Limitation that may have been issued or may have
arisen tmder this Agreement shaD also be null and void
ab initio. and the 0eplll1J11en1 shall reserve all rights that
it may have under law.

B. By entering into thi5 Agreement, Applicant
agrees to comply with and be bound by the provisions
of6 NYCRR §§ 375-1. 375-3 and 375-6; theprovisions
of sucb subpsrts that are refem:.ced herein are
referenced for clarity aod convenience only and the
failure of this Agtecment to specllially reference any
particular regu1alory provwon is DOt intended to imply
that such provision is DOt apphable to activlties
performed under this Alfeemau.

C. The Depanment may exempt Applicant from
the requimDent to obtain my JUte O'l'" local permit or

other authorization for any activity conducted punuant
to this Agreement in accordance with 6 NYCRR.§§
375-1.l2(b), (e), and (d).

O. 1. Applicantshallusc"'bc&effons"toobWn
all Site access, pmmts, easements, approvals,
institutional COQII'Ofs, andor awbonzatioas~ to
perform Applicant·s obbgatloUs under this Ags:eom:ut,
lochuijngall Ikpartmc:nt-approved WorkPLmsand the
scbcduIcs contaiDed tbc:retn. U: desplll:: Applicant's best
efforts.. any access, penn1ts. e3scmenTs, epp1O\-a!s,

lJ1Sututiona! controls. or autborizauons cannot be
obtaioed,. .o\pplicant sball promptly notify the
Department aDd include • summary of the steps taken.
The Department may, as it deems appropriate and
within its authority. assist Appbcant in obtaining same.

2. If an interest in property is needed to
implement an institutional control required by a Work
Plan and such interest cannot be obtained, the
Department may require Applicant to modify the Work
Pizm pwsuant to 6 tlYCRR § 375-1.6(d)(3) to reflect
changes necessitated by Applicant's inability to obtain
sucb interesL

E.. The paragraph bevhngs set forth in tins
Agm:me:n1~ included for COD""C11cnce of reference
ooly and slW.I be durtprdcd m the- COIlStrUCtioD. aDd
IIl1Cfpretation ofmy provwoos of tlus Agmemem.

F. L The terms of this Agreement shall
consutute the complete and entire agl eemeot between
the !l<putm<nl and Appti_ a>Deeming the
implementation of the acuvities required by this
Agr=menL No rena, coadiUOll, UDdcIstaDding, or
'gJeement purporting to modify or vary any rrrm ofthis
~ shall be bwdm& wtless made in writing and
subscribed by the party to be bound. No informal
advice, guidance, suggestion, or comment by the
Department shall be consllUed as relieving Applicant of
its obligation to obtain such rormal approvals as maybe
required by this Agreement. In the event of a conflict
ber."CCn the terms of this Aarcement and any Work
Plan submitted pursuant to this Agreement, the terms of
this Agreement shall control over the termsofthe Work
Plan(s). Applicant consents to and agrees not tocmtcst
theautbority aodjwUdictioo ofme Dq:wtlknl to en!O'

into or enfma this AgrttmeQl

2.. i. E:tcept as set forth herein, if
Applicant desires that any ptOVlSJOD ofthis Agrec:menJ:
be changed, Applicant shall make timely ~ntte:n

application to the COnmu.sslOIltt with copies to !be
puties in Subparagraph IVAI of the~



ii If Applicant seeks to modify an
approved Work Plan, awritten request shall be made to
the Department's project manager, with copies to the
parties listed in Subparagraph IVAI oftile Agreement.

iii. Requests for a change to a time frame
set forth in this Agreement shall be made in 'M'iting to
the Department's project attorney and projectmanager,
such requests shaH not be unreasonably denied and a
written response to such requests shall be sent to
Applicant promptly.

G. I. If there are multiple parties signing this
Agreement, the term "Applicant" shan be read in the
plural, the obligation.~ of each such party under this
Agreement are joint and several. and the insolvency of
or failure by any Applicant to implement any
obligations under this Agreement shall not affeCt thc
obligations of the remaining Applicant(s) under this
Agreement.

2. If Applicant is a partncflbip, the
obligations of all general partners (including limited
partners who act as general partners) under this
Agreement are joint and several and the in.sol~ or
failure of any general partner to implement any
obligations under this Agreement shall not affect the
obligations of the remaining partner(s) undei this
Agreement.

3. Notwith.~tan.ding the foregoing
Subparagraphs XIV.G.I and 2, if multiple parties sign
this Agreement as Applicants but not all of the signing
parties elect to implement a Work Plan, all Applicants
are jointly and severally liable for each and every
obligation under this Agreement through the completion
of activities in such Work Plan that all such parties
consented to; thereafter, only those Applicants electing
to perform additional work shall be jointly and
severally liable under this Agreement for the

. obligations and activities under such additional Work
Plan(s). The parties electing not to implement the
additional Work Plan(s) shall have no obligationsunder
this Agreement relative to the activities set forth in such
Work Plan(s). Further, only those Applicants electing to
implement such additional Work Plan(s) shall be
eligtole to receive the Liability Limitation referenced in
Paragraph VI.

4. Any change to parties pursuant to this
Agreement, including successors and assigns through
acquisition of title, is subject to approval by the

Department, after submittal ofan application acceptable
to the Department.

H. Applicant shall be entitled to receive
contribution protection and/or to seek contribution to
the extent authorized by ECL § 27-1421(6) and 6
NYCRR § 375-1.5(b)(5).

1. Applicant shaD not be considered an operator
of the Site solely by virtue of baving executed and/or
implemented this Agreement.

J. Applicant and Applicant's agents, grantees,
lessees, sublessees, successors, and assigns shall be
bound by this Agreement. Any change in ownership of
Applicant including, but not limited to, any transfer of
assets or real orpcrsonal property, shall in no way alter
Applicant's responsibilities under this Agreement.

K. Unless otherwise expressly provided herein,
tenns used in this Agreement which are defined in ECL
Article 27 or in regulations promulgated thereunder
shall have the meaning assigned to them under said
statute or regulations.

L. Applicant's obligations under this Agreement
represent payment for or reimbursement ofState costs.
and shall not be deemed to constitute any type offine or
penally.

M. 1n accordancc wi1b6 NYCRR§ 375-1.6(aX4),
the Department shall be notified at least 7 days in
advance of, and be allowed to attend, any field activities
to be conducted under a Department approved work
plan, as well as any pre-bid meetings, job progress
meetings, substantial completion meeting and
inspection, and final inspection and meeting; provided.
hoWever that the Department may be excluded from
portions of meetings where privileged matters are
discussed.

N. In accordance with 6 NYCRR § 375.1.11(a),
all work plans; reports, including all attachments and
appendices, and certificatiOlLS, submitted by a remedial
party sbalI be submitted in print, as well as in an
electronic fonnat acceptable to the Department.

O. This Agteement may be executed for the
convenience of the parties hereto. individually or in
combination, in one or more cOWlterparts, each of
which shall be deemed to have the status ofan eJtccuted
original and all of which shall together constitute one
and the same.



RESOLUTION OF LIlIflTED LIABILITY COMPANY

The undersigned., being a member and manager of Inna C. Pollack u.c, a New York limited
liability company (the "Company"), does bereby resolve that;

1. Peter Pollack is the Managing Member of the Company and has the full power and
authority on behalf of the Company to:

(a) Execute documents in connection with the application of the Company for
participation in the New York. State Brownfield Oeanup Program (the "BCP');

(b) Enter into agreements with the New York State Department ofEnvironmental
Protection (the "DEC") in connection with the Company's participation in the BCP;

(e) Execute any and all documents in connection with the Company's
participation in the BCP. including but not limited to applications, agreements, and tax returns;

(d) Take any action necessary 10 the furtherance oftbe Company's participation in
the BCP. inclUding but Dol limited to conducting negotiations on behalf of the Company.

2. The aUrhority hereby conferred shall be deemed retroactive, and any and all acts

authorized herein which were performed prior to the passage of this unanimous consent are hereby
approved and ratified. The authority hereby conferred is in addition to that conferred by any other
consent heretofore or hereafter delivered to the DEC and shall continue in full force and effect until
the DEC shall have received notice in writing. certified by the sale member of this company, of the
revocation hereof by a resolution duly adopted by the sole member of this company. Any such
revocation shall be effective only as to actions taken bylhis oompanysubsequent to DEC's receiptof
such notice.

3. The undersigned hereby represents and warrants that (i) the undersigned is a member
and manager of the Company; and (ii) the consent of any member and manager is sufficient to
authorize the Company to take the aforementioned actions.

~uPETERPO ACK

Dated; New Yorl<. NY
April 19, 2012

1172593.1




