CONTRACT FOR SALE OF REAL PROPERTY
THIS CONTRACT FOR SALE OF REAL PROPERTY (the "Contract") is entered
into this __ day of April, 2016 (the "Effective Date"), by and between VICHAR, INC., a
New York corporation, having a place of business located at 10 West 33rd Street, Suite 508,
New York, New York 10001 ("Seller"), and SMITH STREET GOWANUS LLC, a New York
limited liability company, having a place of business located at 111 Fifth Avenue, 6th Floor,
New York, New York 10003 ("Buyer"). Seller and Buyer are individually referred as a "party"
and collectively referred to as the "parties".
1.
Purchase Agreement. Seller agrees to sell and Buyer agrees to buy the real
property described in this Contract for the purchase price of
(the "Purchase Price").
2.
Real Property. Seller is the fee owner of premises consisting of land and any
buildings and improvements thereon in the City of New York, Borough of Brooklyn, County of
Kings, State of New York, having an address of459 Smith Street, also known as Block 471, Lot
200 on the tax map of the City of New York, Borough of Brooklyn, and being more particularly
described in Exhibit A annexed hereto and incorporated by reference herein (collectively, the
"Property"). Seller shall convey title to the Property, together with all rights-of-way or use,
riparian rights, water rights, servitudes, easements, tenements, hereditaments and appurtenances
benefiting or belonging to or appurtenant to any of the foregoing, including, without limitation, all
air rjghts and development rights, strips, and gores adjacent, adjoining, abutting or relating to the
Property, the reversions and remainders, and the rents, issues and profits thereof, together with all
right, title and interest, if any, of Seller in and to any land lying in the bed of any street, road or
avenue, opened or proposed, in front of or adjoining the Property, and all right, title and interest of
Seller in and to any award made or to be made in lieu thereof, and in and to any unpaid award for
damage to the Property by reason of change of grade of any street, or any condemnation. Seller
will execute and deliver to Buyer at the Closing (as hereinafter defined), on demand, all proper
instruments for the conveyance of such title and the assignment and collection of any such award.

3.

Payment of Purchase Price. Buyer agrees to pay the Purchase Price as follows:

(a) A deposit of
(together with any interest earned
thereon, the "Initial Deposit") shall be paid to Commonwealth Land Title Insurance Company (the
"Escrow Agent") within three (3) business days following the full execution and delivery hereof, to
be held in escrow by Escrow Agent until the Closing or until the earlier termination of this Contract
in accordance with the provisions of Article 33.
(b) An additional deposit of
(together with any
interest earned thereon, the "Additional Deposit") shall be paid to the Escrow Agent within three
(3) business days following the expiration of the Due Diligence Period (unless Duyer has timely
sent a Termination Notice), to be held in escrow by the Escrow Agent until the Closing or until the
earlier termination of this Contract in accordance with the provisions of Article 33. The Initial
Deposit and the Additional Deposit (in each case, to the exlenl received) are referred lo herein as the
"Deposit."

(c) At the Closing of title to the Property (the "Closing"), the balance of the Purchase
Price in the amount of
, subject to adjustment as
provided in Article I 7, shall be paid to Seller as follows:
(i)

, subject to adjustment as provided in Article
17, shall be paid by wire transfer, certified or bank check to Seller or according to
Seller's direction; and

(ii)

The balance of the Purchase Price shall be paid in the form of an executed
promissory note of Buyer (the "Promissory Note") in the principal amount of
.
; and shall
provide for a balloon payment of all amounts due under the Promissory Note five
(5) years after the Closing Date (as hereinafter defined). Buyer agrees to execute
a Promissory Note for the benefit of Seller at the Closing in substantially the form
attached hereto as Exhibit B. The Promissory Note shall be secured by a first
mortgage lien (the "Mortgage") on the Property. Buyer agrees to execute a
Mortgage, Assignment of Leases and Rents and Security Agreement for the
benefit of Seller at Closing in substantially the form attached hereto as Exhibit C,
subject to reasonable adjustment by Seller's counsel prior to the Closing to effect
the intent hereunder. In addition, at the Closing, Buyer shall deliver a pledge and
security agreement (the "Pledge and Security Agreement") in substantially the
form attached hereto as Exhibit D pledging the membership interests of Buyer's
members in Buyer as additional security for timely payment and compliance by
Buyer with the terms of the Promissory Note and Mortgage. In addition, Buyer
shall execute and deliver a Guaranty of Enforcement Costs and Environmental
Indemnity Agreement in substantially the forms attached as Exhibit E and
Exhibit F, respectively, and such other loan documents, instruments (including
UCCs), and opinions (including without limitation an enforceability opinion) as
may be reasonably required by Seller's counsel.

4.
Time and Place of Closing. The Closing shall take place within ninety (90) days
after the conclusion of the Due Diligence Period (as hereinafter defined), or on such other date
upon which the parties shall mutually agree (the "Closing Date"). The Closing shall be held at
the offices of Seller's attorney in New York City or at such other location as the parties shall
mutually agree.
5.
Seller's Right and Ability to Pay Claims at Closing. Seller may use any
portion of the proceeds of the Purchase Price at the Closing to satisfy and discharge any lien or
other title defect affecting the Property which are the obligation of Seller to discharge hereunder.
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6.

Transfer of Ownership I Deliverables at Closing.

6.1

Seller Deliverables. At the Closing, Seller shall deliver to Buyer:

(a)
a bargain and sale deed, with covenants against grantor's acts, and including the
covenant required by Section 13 of the New York Lien Law, duly executed by Seller, notarized
and in recordable form, subject to the reasonable approval of Buyer's title company;
(b)

a standard form FIRPTA affidavit;

(c)

Seller's Form 1099-S, as applicable;

(d)
such agreements, consents and other documents as shall be required to assign to
Buyer Seller's entire interest in and rights under (i) that certain Lease Agreement between Seller
and The Brooklyn Union Gas Company, d/b/a National Grid New York ("National Grid") dated
on or about February 1, 2013; (ii) that certain Brownfield Site Cleanup Agreement between
Seller, Harvie International, Inc., the City of New York and National Grid; (iii) that certain
agreement between Seller and National Grid dated January 7, 2008, as amended August, 20 IO;
and (iv) any other agreements approved by Buyer in writing in accordance with this Agreement
between or among Seller, the State of New Yark, the City of New York, National Grid and/or
others relating to the environmental remediation of the Property (the agreements referenced in
clauses (i) through (iv) collectively, the "Environmental Remediation Agreements");
(e)
such affidavits as Buyer's title company shall reasonably require in order to omit
from its title insurance policy all exceptions for judgments, bankruptcies or other returns against
persons or entities whose names are the same or similar to the name of Seller;

(f)
resolutions of Seller's shareholders and board of directors authorizing the
transactions and delivery of documents hereunder;
(g)

all surveys and similar documents in Seller's possession respecting the Property;

and
(h)
other documents as reasonably requested by Buyer and its title company to be
executed and delivered at the Closing.

- --

6.2

Buyer Deliverables. At the Closing, Buyer shall deliver to Seller:

(a)

the balance of the Purchase Price for the Property due on the Closing Date
pursuant to Section 3(c), as adjusted pursuant to Article 17;

(b)

the Promissory Note;

...J:tga~-G~her wi~-tci:i--ammm -, 'nG-lud.H:i.g ·withoU1t-t__,JH'iimfttttito<1-atwio~nft--<aH1-'11~----applicable mortgage recording tax, required to record the Mortgage in the real estate recording
records of the County of Kings, State of New York and to record any additional security interest
under the Mortgage in the records of the State and/or City of New York;

- - - - - - - 1.....
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(d)
an assumption agreement and such other documents as shall be sufficient for
Buyer to assume Seller's duties and obligations (and to prov.ide for Buyer's release of Seller
from such duties and obligations) under the Environmental Remediation Agreements;
(e)
a lender's or mortgagee's title insurance policy issued by a title company licensed
to transact business in New York and reasonably acceptable to Seller insuring title to the
Property for the benefit of Seller, and the Mortgage as a first lien on the Property, with all
premiums therefore paid by Buyer;
(f)

the Pledge and Security Agreement referenced in Article 3;

(g)
resolution of Buyer's members authorizing the transactions and delivery of
documents contemplated hereunder; and
(h)
such other documents or instruments as a title company may reasonably request
from Buyer to effect the terms of this Contract and the recording of the Mortgage.
6.3
Further Assurances. In addition to the documents to be delivered at the Closing
as described in this Article 6, the parties agree to execute and deliver such further and additional
documents, if any, as may reasonably be required by either of them to carry into effect the terms
and provisions of this Contract, and to take actions as may reasonably be required in order to
effectuate the transaction contemplated by this Contract.
7.

Seller's Representations. Seller hereby represents and warrants to Buyer that:

(a)
Authority and Qualification. Seller has all the necessary corporate power and
authority to enter into the transactions contemplated by this Contract and to carry out Seller's
obligations hereunder and to consummate the transactions contemplated hereby.
(b)
Enforceability. This Contract is the legal, valid and binding obligation of Seller
enforceable against Seller in accordance with its terms.
FIRPTA. Seller is not a "foreign person" under the Foreign Investment in Real
(c)
Property Tax Act of 1980 ("FIRPTA") and upon consummation of the transaction contemplated
hereby, Buyer will not be required by reason of Seller's status to withhold from the Purchase
Price any withholding tax.
(d)
No Actions. There is no existing, or to Seller's knowledge, threatened action, suit
or proceeding affecting Seller or the Property, or any portion thereof, or relating to or arising out
of the ownership, management, leasing, use, occupancy or operation of the Property or its
compliance with Law, in any court or before any governmental authority, other than the ongoing
environmental remediation of the Property by the State of New York Department of
Environmental Conservation ("NYSDEC") and National Grid, and other than those that the
NY SDEC and National Gnd are reqmred to defend.
(e)
No Violation. Neither the execution and delivery of this Contract, nor
compliance with the terms and conditions of this Contract by Seller, will violate or conflict with
any agreement or instrument to which Seller is a party or is bound.
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(f)
Authority. This Contract has been, and all the documents to be delivered by
Seller to Buyer at Closing will be duly authorized, executed and delivered by Seller and are, and
in the case of documents to be delivered by Seller will be, legal and binding obligations of Seller,
enforceable in accordance with their respective terms, and do not, and will not at Closing, violate
any provisions of any agreement to which Seller is a party.
(g)
No Prohibition. Seller is not prohibited from consummating the transactions
contemplated in this Contract by any agreement, instrument, restriction order or judgment and, to
its best knowledge, by any law or regulation.
(h)
Bankruptcy. Seller is not the subject of any voluntary or involuntary receivership,
insolvency or bankruptcy proceedings, assignment for the benefit of creditors or similar actions
involving creditor's rights.
(i)
Except for the Environmental Remediation Agreements, there are no leases,
Iicenses or other agreements for the use or occupation of the Property or any portion thereof and
there are no tenants or other persons in possession of all or any portion of the Property.

(j)
Except for the Environmental Remediation Agreements, there are no contracts or
agreements relating to the Property that will be binding on Buyer after the Closing.
(k)
Seller has not received written notice of any pending or threatened condemnation
or eminent domain proceedings that would affect the Property.
(I)
Seller is not aware of any default by any party under the Environmental
Remediation Agreements, and Seller has not received any written notice of default from any
party to the Environmental Remediation Agreements.
(m)
Seller has delivered to Buyer true and complete copies of all of the Environmental
Remediation Agreements in its possession.
(n)
Seller has not granted any option, right of first refusal, right of first offer or other
right or option to purchase the Property (other than to Buyer), in each case, that remains in effect.
The representations and warranties contained in this Article 7 are, to the best of Seller's
knowledge, true and complete and not misleading in any material respect as of the date hereof
and shall be deemed to be repeated at and as of the Closing Date and shall be true and complete
and not misleading in any material respect, with the same force and effect as though made at and
as of the Closing. If at any time Seller becomes aware that any of the foregoing representations
and warranties materially change from the date hereof, Seller shall give Buyer written notice of
same and Buyer shall have the right (but not the obligation) to terminate this Contract and the
Deposit shall be immediately returned to Buyer.

uycr s cpresen a ions.
the date hereof and as of the Closing Date:

to Seller that n
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(a)
Organization, Authority & Qualification. Buyer has all the necessary power and
authority to enter into the transactions contemplated by this Contract and to carry out its
obligations hereunder and to consummate the transactions contemplated hereby.
(b)
Proceedings.
No actions, suits, proceedings, litigation or governmental
investigations have been instituted, enacted, or served upon Buyer and, to the best of Buyer's
knowledge, there are no actions, suits, moratoriums or proceedings pending or threatened, which
would materially and adversely affect the ability of Buyer to consummate this Contract.
(c)
Financial Ability. Buyer has the financial ability to complete the transaction
contemplated under this Contract and to pay all costs and expenses necessary to close title with
Seller pursuant to the terms of this Contract.
(d)
Enforceability. This Contract is the legal, valid and binding obligation of Buyer
enforceable against Buyer in accordance with its terms.
No Violation. Neither the execution and delivery of this Contract, nor
(e)
wrnpliam.:e wilh Lhe lerms am! wnuiliuns of Lltis Co11tract by Buyer, wi 11 violate or conflict with
any agreement or instrument to which Buyer is a party or is bound;

(f)
Authority. This Contract has been, and all the documents to be delivered by
Buyer to Seller at Closing will be duly authorized, executed and delivered by Buyer and are, and
in the case of documents to be delivered by Buyer will be, legal and binding obligations of
Buyer, enforceable in accordance with their respective terms, and do not, and will not at Closing,
violate any provisions of any agreement to which Buyer is a party;
(g)
No Prohibition. Buyer is not prohibited from consummating the transactions
contemplated in this Contract by any agreement, instrument, restriction order or judgment and, to
its best knowledge, by any law or regulation; and
(h)
Bankruotcv.
Buyer is not the subject of any voluntary or involuntary
receivership, insolvency or bankruptcy proceedings, assignment for the benefit of creditors or
similar actions involving creditor's rights.
(i)
True and Complete. The representations and warranties contained in this Article
8 are true and complete and not misleading in any material respect as of the date hereof and shall
be deemed to be repeated at and as of the Closing Date and shall be true and complete and not
misleading in any material respect, with the same force and effect as though made at and as of
the Closing. If Buyer becomes aware that any of the foregoing representations and warranties
materially change from the date hereof, Buyer shall give Seller written notice of such change and
Seller may elect to terminate this Contract or to consider such change a breach by Buyer of its
performance obligations due Seller hereunder unless Buyer shall promptly cure such breach (and
in any event prior to the Closing hereunder).

9.

Physical Condition of the Property.

9.1
Maintenance Prior to Closing. Prior to the Closing, Seller agrees to maintain
the Property, grounds and improvements in the condition on the date hereof, subject to ordinary
6

wear and tear and subject to the ongoing environmental remediation of the Property by the
NYSDEC and National Grid.

9.2
Limitations on Expenditures by Seller. Notwithstanding anything herein to the
contrary, Seller shall have no obligation to expend any amount in excess of Fifty Thousand
Dollars ($50,000.00) in the aggregate (the "Threshold") to (a) correct any title defects or
deficiencies other than Voluntary Liens, (b) address or clear any matters as may be required to
deliver the Property in the condition required under this Contract (except with respect to
Voluntary Liens), or (c) pay any costs for repairs or modifications (including to comply with
applicable law) relating to the Property. If Seller is unable to convey title and deliver the
Premises to Buyer in the condition required under this Contract without the expenditure of funds
in excess of the Threshold (subject to Seller having the affirmative obligation to remove
Voluntary Liens), and provided that Buyer refuses to accept the Property in its "as is" condition
with an abatement in the Purchase Price equal to the Threshold, then either party may declare
this Contract to be null and void by delivery of written notice to the other party, and the Deposit
will be immediately refunded to Buyer. Upon notice by Seller of its inability to so convey the
Premises, Buyer shall have twenty (20) days within which to agree to accept the Property in its
"as is" condition with the related abatement. The full amount of any delinquent municipal water
charges, sewer charges and real estate taxes assessed against the Property as of the Closing (to
the extent that such charges are not otherwise payable by National Grid or another entity under
the Environmental Remediation Agreements) shall be excluded in applying the Threshold. For
purposes of this Agreement, "Voluntary Liens" means liens, encumbrances and other defects in
or exceptions to title knowingly permitted by Seller, including, without limitation, mortgages,
judgments, tax liens and mechanics' and materialmen's liens, each to the extent knowingly
permitted by Seller.
10.

Inspections of the Property.

10.1

Condition of the Property: "As Is, Where ls" .

(a)
The Property shall be conveyed in its "AS IS" condition existing on the date
hereof. Buyer acknowledges that it will make such inspections and analyses with respect to the
Property as it deems necessary or appropriate, including, without limitation, as to the
environmental condition of the Property, physical condition of the Property, and zoning, access
and development matters affecting the Property.
(b)
Buyer acknowledges that, except as specifically set forth herein, neither Seller nor
any of its agents or representatives has made any representation or warranty to Buyer or any of
its agents or representatives with respect to or relating to the following:
(i)
the physical condition of the Property (including, without limitation, the
existence or non-existence of any environmental condition of the Property and the presence or
Fthse:nr.e: of Ftny hFtzFtrrln11s wFtste: or mFttf':riFtlc:; thf':re:on) nr its s11itFthility for 11sf': for Ftny p(lrticular
purpose;
(ii)
the zoning, permitted uses, regulation, maintenance, development (or
potential development), management or operation of the Property;
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(iii)
whether any of the utilities or services that may be necessary or desirable
in order to use, improve or occupy the Property for any particular purpose are available,
connected or in working order or condition; or
(iv)
portion thereof.

any other matter or thing affecting, or relating to, the Property or any

10.2 Access and Inspections. At any reasonable time or times during the Due
Diligence Period, Seller shall permit (subject to consent by National Grid and NYSDEC)
complete access to Buyer and Buyer's agents at Buyer's cost and expense to conduct tests
(subject to the conditions set forth in Section 10.3), to inspect the Property and to otherwise
determine that the Property is fit as to legal and physical characteristics for Buyer's use and/or
development. Buyer shall provide Seller, the NYSDEC and National Grid or others, if required
under the Environmental Remediation Agreements, with at least 24 hours' prior notice of
Buyer's inspection(s) or test(s) of the Property. At any reasonable time or times prior to the
Closing, with reasonable notice by Buyer to Seller and to the NYSDEC and National Grid or
others, as aforesaid, Seller shall permit access to Buyer and Buyer's agents at Buyer's cost and
expense for the purpose of examining the Property and operations therein for such purposes as
Buyer shall determine. Buyer agrees that in making such inspections and exercising other rights
hereunder, due care will be used for preservation of the Property. Buyer shall at its own cost and
expense reasonably restore the Property to the same condition as before such inspections and
exercise. Buyer shall indemnify Seller and hold Seller harmless against all damage, claims, loss,
liability and expense (including reasonable attorneys' fees) caused by making of such inspections
and exercise or any act or omission of Buyer or any party acting in its behalf in connection with
such inspections and exercise, except to the extent resulting from pre-existing conditions.
10.3 Due Diligence Period. Buyer shall have the right, during the period beginning on
the Effective Date and ending on the date that is sixty (60) days thereafter (the "Due Diligence
Period") within which to make any surveys or environmental, structural or other inspections of
the Property and to conduct its fitness study thereof.
Before entering the Property to perform any of its inspections and Due Diligence
permitted pursuant to this Section 10.3 or Section 10.2. Buyer shall, or shall cause its contractors
to, deliver to Seller and to the NYSDEC and National Grid or others, if required under the
Environmental Remediation Agreements, evidence of liability insurance in the amount of at least
One Million Dollars ($1,000,000.00).
Buyer shall deliver to Seller copies of any third party reports and assessments obtained by
Buyer in connection with the diligence performed by Buyer on or in connection with the
Property, except to the extent prohibited by any agreement with the provider of such report or
assessment; provided that, Buyer makes no representation or warranty whatsoever with respect
to any such report or assessment and Seller shall not be entitled to rely on any such report or
assessment. Buyer shall haye the right to terminate this Contract for any reason or no reason in
Buyer's sole and absolute discretion by written notice to Seller (the "Termination Notice") sent
on or before the date that the Due Diligence Period expires. Upon any such termination, the
Deposit shall be paid to Buyer less an "opportunity fee" in the amount of $25,000.00 that will be
retained by Seller. Thereafter, the parties shall have no further liability to each other and this
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Contract shall be null and void. The Due Diligence Period may be extended only upon the
parties' mutual written agreement. If Buyer shall fail to issue a Termination Notice on or before
the date that the Due Diligence Period expires, Buyer's right to terminate this Contract pursuant
to the provisions of this Section 10.3 shall become null and void and of no further effect.
Buyer shall not cause or permit any damage to be caused by its agents, contractors or
representatives to the Property during the conduct of any of the aforesaid investigations or at any
other time that Buyer or its agents, contractors or representatives shall enter the Property and
agrees to indemnify, defend and hold Seller harmless from and against any and all claims,
liabilities, losses and damage as a result of Buyer's investigations, and/or the presence of any of
Buyer's agents' or contractors' officers, directors, shareholders or employees or any invitees of
Buyer on the property, except to the extent resulting from pre-existing conditions. This
provision shall survive Closing and/or the termination of this Contract.
Notwithstanding the foregoing provisions of this Section 10.3, Buyer shall not conduct or
allow to be conducted, any invasive environmental testing of the Property without the express
prior written consent of Seller, which consent shall not be unreasonably withheld. Buyer
understands that the Property is currently the subject of an environmental remediation under the
direction of the NYSDEC and National Grid. Jn making its inspections hereunder, Buyer agrees
to obtain the consent of the NYSDEC and National Grid or others, if required under the
Environmental Remediation Agreements, to any inspections of the Property and not to interfere
in any manner with the ongoing remediation of Property by the NYSDEC and National Grid.
10.4 Deliverables upon Execution of Contract. Within three (3) business days after
the full execution of this Contract, Seller shall provide to Buyer the following (in each case, to
the extent in its possession or control or otherwise reasonably obtainable):
(a)

a copy of Seller's current tax bill for the Property;

(b)

a copy of Seller's back title pol icy for the Property;

(c)
copies of the Environmental Remediation Agreements, to the extent not
previously provided to Buyer;
(d)
the most recent survey of the Property obtained from a licensed New York
surveyor, ifreasonably available to Seller; and
(e)

any engineering, environmental and zoning reports procured by Seller.

11.
Building and Zoning Laws. During the Due Diligence Period, Buyer at its own
cost and expense, shall have the right to inspect and review the zoning and local ordinances
respecting the Property. Seller makes no representations regarding the current zoning or the
likelihood of any future zoning of the Property.

12.
Title Matters. (a) Buyer shall order at its expense a title insurance commitment or
title report for its acquisition of the Property and a survey of the Property (if desired by Buyer) and
shall deliver copies of such title insurance commitment and survey to Seller prior to the expiration
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of the Due Diligence Period. Such title commitment and survey shall be accompanied by a
statement of any objections to title shown on such title insurance commitment and survey.
On the Closing Date, Seller shall deliver to Buyer good and marketable
(b)
fee simple title to the Property, free and clear of all liens, restrictions, easements, encumbrances,
leases, tenancies except for Permitted Encumbrances as provided in Article 15.

Compliance with Environmental Laws. In the event that the execution of this
13.
Contract and the transfer of the Property to Buyer are subject to compliance with any federal, New
York state or local laws, statutes, ordinances, rules, regulations and any other enforceable
governmental restriction relating to, or imposing liability or standards of conduct concerning, the
environment or hazardous materials, Seller shall not be responsible for the cost of any such
compliance. Seller agrees to cooperate fully with Buyer and the NYSDEC or any federal, state or
local governmental authority, at Buyer's sole cost and expense, in order to facilitate compliance
with such environmental laws.
14.
Risk of Loss. Notwithstanding anything in any statute to the contrary, if, prior to
the Closing Date, all or any portion of the Property shall be damaged by fire or other casualty, or
all or any portion of the Property is taken by the exercise of the power of eminent domain, the
obligations of Seller and Buyer hereunder to consummate this transaction shall not be affected,
provided, however that (a) Seller shall assign all net insurance proceeds with respect to such
damage or eminent domain award to Buyer at the Closing and, in the event of a casualty, shall
credit against the Purchase Price the deductible amount under any insurance policy applicable to
such casualty; and (b) ifthe reasonably estimated repair cost for such casualty or award for such
taking exceeds TEN PERCENT (10%) of the Purchase Price, or if any taking has a material
adverse effect on ingress or egress, then either party hereto shall have the right to terminate this
Agreement by written notice within twenty (20) days of it receiving notice of such casualty or
condemnation event.
15.
Ownership. Seller agrees to transfer and Buyer agrees to accept ownership of the
Property free of all claims and rights of others, except for Permitted Encumbrances. "Permitted
Encumbrances" for all purposes under this Contract shall mean the following:
(i)
Zoning regulations and ordinances which are not violated by the existing
structures or present use thereof and which do not render title uninsurable;
(ii)
Consents by the Seller or any former owner of the Property for the
erection of any structure or structures on, under or above any street or streets on which
the Premises may abut.
(iii)
Financing statements, chattel mortgages and liens on personalty filed more
than 5 years prior to the Closing Date and not renewed, or filed against property or
equipment no longer located on the Property;
(iv)
Rights of utility companies to Jay, maintain, install and repair pipes, lines,
poles, transmission towers, conduits, cable boxes and related equipment on, over, under
and adjoining any portion of the Property; provided that none of such rights imposes any
monetary obligation on the owner of the Premises;
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(v)
Minor encroachments of stoops, areas, cellar steps, trim cornices, lintels,
window sills, awnings, canopies, ledges, fences, hedges, coping and retaining walls
projecting from the Property over any street or highway or over any adjoining property
and encroachments of similar elements projecting from adjoining property over the
Property;
(vi)
Minor variations, if any, between the record lot lines of the Premises and
those shown on the tax map;
(vii) Real estate taxes and assessments, business improvement district
assessments, and similar taxes and assessments not yet due and payable;
(viii)
payable;

Sewer and water charges, and other similar charges, not yet due and

(ix)
Any state of facts a survey of the Property would reveal, provided such
facts do not materially and adversely affect the current use of the Property;
(x)
Any and all present and future applicable laws, rules, regulations,
requirements, restrictions, ordinances, resolutions, and orders of the municipal, state or
federal government or of any agency or instrumentality having jurisdiction over the
Property, and whether or not the same are deemed by applicable law to affect the quality
of title or the use of the Property, and any violations (including sidewalk notices and/or
violations), whether or not noted or issued, of any or all building, fire, safety and other
laws, codes, ordinances and regulations; provided that as of the date hereof the same have
not been reduced to a monetary lien upon the Property or any portion thereof and
provided further that Seller shall pay any and all fines, including interest and penalties
thereon, arising from any violations;
Possible lack of right to maintain vaults, chutes, fences, retaining walls
(xi)
and other similar installations in or under the streets, sidewalks or other areas abutting the
Property;
(xii) Judgments against any prior owner or tenant of the Property, provided that
a title company is willing to insure, without additional charge or premium, · against
collection of such judgments out of the Property;
(xiii) Unpaid corporate franchise and business corporation taxes due the State or
City of New York and other unincorporated business taxes of any prior owner of the
Property (or any portion thereof), provided that the title company is willing to insure,
without additional charge or premium, against collection of such taxes out of the
Property;
(xiv) Any easements, rights of way, or other recorded agreements which affect
or limit the use of the Property; except to the extent entered into following the date
hereof;
(xv)

The

Environmental

Remediation
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Agreements,

including,

without

limitation, Seller's duties, obligations and limitation of rights thereunder;
(xvi) Exceptions to title which are noted in the title insurance commitment or
title report and not objected to by Buyer as provided in Article 12 and such other
exceptions, if any, as Buyer may agree to accept in writing.
The Permitted Encumbrances set forth herein shall not constitute grounds for objection
by Buyer and Seller shall have no obligation to remove any Permitted Encumbrance as a
condition to Buyer's obligation to purchase the Property in accordance with this Contract.
Notwithstanding anything to the contrary set forth herein, Seller shall cause to be removed of
record at or prior to Closing all Voluntary Liens and all other encumbrances that can be satisfied
by the payment of a liquidated sum not in excess of the Threshold Amount.

16.
Cancellation of Contract. If this Contract is terminated in accordance with the
terms hereof by either party exercising their stated rights to do so, and if no default has occurred
by Buyer that would entitle Seller to retain the Deposit under Section 25(b ), the parties will be
free of liability to each other, and Seller shall cause the prompt return of the Deposit (less the
$25,000 opportunity fee only if such termination is pursuant to Section 10.3) to Buyer.
17.
Adjustments at Closing. Buyer and Seller agree to adjust the following
expenses (to the extent applicable) as of the Closing Date: municipal water charges, sewer
charges, real estate taxes (including BID assessments), and rents to be calculated as of 11 :59 pm
of the day immediately prior to the Closing Date, and any other items customarily adjusted
between a seller and buyer of commercial real estate in New York. Notwithstanding the foregoing,
no adjustment shall be required for taxes or any other expense subject to payment or
reimbursement by National Grid or others under the Environmental Remediation Agreements.
Any omission or errors in making the final adjustments or any payments required to be made by
a respective party at the time of Closing shall be corrected and paid within five (5) calendar days
after notification of such errors is given by the other party. The provisions of this Article 17
shall survive the Closing for a period of six (6) months.
18.
No Changes to Property. From and after the Effective Date, Seller shall not,
without the prior written approval of Buyer: (a) make or permit to be made any material changes or
alterations to any part of the Property, except in connection with the ongoing environmental
remediation of the Property by 'the NYSDEC and National Grid; (b) enter into any material
agreement affecting any part of the Property; or (c) take any action that could cause any additional
liens, mortgages, deeds of trust, or other encumbrances not currently of record to be placed against,
or to affect any part of the Property or title to the Property.
19.
Tax Deferred Exchange. Seller and/or Buyer may desire to exchange property of
like kind and qualifying use within the meaning of Section 1031 of the Internal Revenue Code of
1986, as amended, and the regulations promulgated thereunder, for fee title in the Property.
_ _ _ __ _..,'eiler._exp.ressly reserves the ri g ht to assign il-s ri g hts, b111 no1 i1 s obligai-ions, 11nder this C'ontract
to a "Qualified Intermediary" as provided in Treasury Regulations Section 1.1031 (k)-1(g)(4) on
or before the Closing. Buyer agrees to execute any documents which are reasonably necessary to
effect such exchange of property by Seller at no cost or liability to Buyer. Seller agrees to
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execute any documents which are reasonably necessary to effect such exchange of property by
Buyer at no cost or liability to Seller.
20.
Possession. As of the Closing, no tenant, licensee or other occupant, other than
Buyer or its affiliate, will have any right to the Property or any portion thereof, except that the
NYSDEC and National Grid (and their respective designees) shall continue to have access and
other rights under the Environmental Remediation Agreements.
21.
Complete Agreement. This Contract constitutes the entire and only agreement
between Buyer and Seller, and replaces and cancels any previous agreements between Buyer and
Seller regarding the Property. This Contract can only be changed by an agreement in writing
signed by the parties.
22.
Successors and Assigns. This Contract shall be binding upon, and inure solely to
the benefit of the parties hereto and their respective permitted successors and assigns.
23.
Governing Law. This Contract shall be governed in all respects by the laws of
the State of New York without regard to conflict of laws principles thereof. The parties hereby
submit to the jurisdiction of the courts of the State of New York and of the United States having
jurisdiction in the Eastern District of New York and agree not to raise and waive any objection
they may have based upon personal jurisdiction or the venue of such court or inconvenient
forum. The parties further agree not to bring any action or other proceeding with respect to this
Contract or with respect to any of their rights or obligations hereunder in any other court (except
and unless the designated jurisdictions shall determine that they do not have jurisdiction over the
subject matter hereof).
24.
Severabilitv. If any prov1s1on of this Contract shall be invalid, illegal, or
unenforceable, the validity, legality, and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby. If a court shall find that any provision of this Contract
invalid or unenforceable, but that by limiting such provision, it would become valid and
enforceable, then such provision shall be deemed to be written, construed and enforced as so
limited.
25.
Waiver. The failure of either party to enforce any provision of this Contract shall
not be construed as a waiver or limitation of that party's right to subsequently enforce and
compel strict compliance with each provision of this Contract.

Notices. Any notice, request, demand, instruction or other communication
26.
(collectively, "notices") to be given to either party hereunder (except those required to be
delivered at Closing) shall be in writing, and shall be deemed to be sent upon the earlier to occur
of (i) actual receipt if delivered by hand (ii) upon deposit into the custody of an overnight
nationwide commercial carrier for next business day delivery to the address indicated or (iii)
upon sendin g- if by email , provided that the recipient replies by email to confinn rec ipt. The
following addresses (or at such other address for a party as shall be specified in a notice given in
accordance with this Article 26) shall be used for notices:
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Ifto Buyer:
Smith Street Gowanus LLC
111 Fifth Avenue, 6th Floor
New York, New York 10003
Attention: Richard Lam
Email: rlam@propertymg.com
With a Copy to:
Franklin R. Kaiman, Esq.
111 Fifth A venue, 6th Floor
New York, New York 10003
Email: fkaiman@propertymg.com
and to:
Nastasi Law Group, P.C.
220 East 42nd Street, 291h Floor
New York, New York 10017
Attention: John Nastasi, Esq.
Email: john.nastasi@nastasilaw.com
and to:
Mavrides, Moyal, Packman and Sadkin
276 Fifth A venue, Suite 404
New York, New York 10001
Attention: Eric Sadkin, Esq.
Email: esadkin@mmps.com
If to Seller:

Vichar, Inc.
c/o Henry A. Abadi
10 West 33rd Street, Suite 508
New York, New York 10001
Email: harvic@aol.com
With a Copy to:
Aini & Associates PLLC
2615 Coney Island A venue
Broukly11, New Vurk I 1223
Attention: Jack A. Aini, Esq.
Email: jackaini@ainilaw.com
and to:
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James B. Van Epps, Esq.
55 Woodland Avenue
Summit, NJ 0790 I
r;:mail : jbv97((i),msn.com

Any notice from a party hereunder may be sent by such patty' s attorney, and any such notice
shall have the same effect as if sent by such party directly. Notwithstanding anything to the
contrary set forth herein, all notices hereunder shall be effective upon sending and shall be
deemed timely given if sent on or prior to the date specified herein for the giving of such notice.

Default. (a) The damages of either party arising from a breach by the other party
27.
of its obligations under this Contract would be difficult to determine.
(b)
If Closing does not occur hereunder due to Buyer's default under this Contract,
then, as Seller's sole and exclusive remedy hereunder, the Deposit then held by Escrow Agent
shall be paid by Escrow Agent to Seller as agreed-upon liquidated damages for Seller' s having
held the Property off the market during the negotiation and anticipated Closing of this Contract
(it being acknowledged that such damages are difficult or impossible to ascertain and that such
liquidated damages are a fair and reasonable compensation to Seller for Seller's loss of
opportunity as Seller's sole remedy). If Closing does not occur hereunder due to Seller's default
under this Contract, Buyer's sole remedy shall be either (i) to terminate this Contract and receive
the immediate return of the Deposit or (ii) seek specific performance of Seller's obligations
under this Contract, provided suit for specific performance is commenced within ninety (90)
days of Seller's failure to perform. In such event, if Buyer shall fail to commence an action for
specific performance within such ninety (90) day period, Buyer shall be deemed to have
irrevocably waived such right to compel specific performance. Notwithstanding the foregoing,
in the event that specific performance is not available due to Seller's willful default hereunder,
including the sale of the Property to a bona fide purchaser, Buyer shall have the right to seek any
and all remedies available at law or in equity.
(c)
If for any reason either party gives notice to the Escrow Agent demanding the
Deposit, Escrow Agent .shall give prompt notice to the other party of such d.emand. If Escrow
Agent shall not receive within seven (7) business days' notice of objection from such other party
to the proposed payment, Escrow Agent is authorized to make such payment. If Escrow Agent
does receive such notice of objection or for any other reason, in good faith shall elect not to
make payment, Escrow Agent may continue to hold such amount until directed otherwise by
both parties or a final, non-appealable judgment, order or decree of a court or may take such
other action permitted under Article 33.
28.
Legal Counsel. Each party represents that it has been represented by counsel of
- - - - - - - njt'<-s-nornhoosiJLg. This Contract shall be co11st1C1e&wtthout 1egard tom aid--ohaT11J.,. .0r1s
1T...,..,re'"c.,,.1u,,.i'"'ri..,.u..,.
g- - - - - construction against the party drawing this Contract. Each party shall bear its own expenses in
connection with the negotiation and consummation of this Contract, except that Buyer shall pay
Seller' s attorney its reasonable legal fees for the preparation of the Mortgage, Pledge and
Security Agreement and other Joan documents, up to a maximum amount of $36,000.00.
1
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29.
Realty Transfer Taxes and Recording Fees. Each party shall execute such
transfer tax and other tax returns incidental to this transaction as required by law and such other
documents as may be reasonably required to consummate the transactions under this Contract.
Seller shall pay the applicable New York City and New York State transfer tax required in
connection with the conveyance of the Deed by Seller to the Buyer. Buyer shall pay the cost of
recording the Deed, the Mortgage and any other documents related to the financing thereof, and
shall pay for the mortgage tax and all such other expenses as are customarily paid by the buyer in
connection with transactions such as the one contemplated herein. The obligations of the parties
under this Section shall survive the Closing.
30.
Brokerage Commissions. The parties represent to each other that they have not
retained the services of any broker in this transaction, except that Buyer has retained Pinnacle
Realty of NY (the "Broker") who is entitled to a commission of
upon the closing of the sale transaction under this Contract from Buyer.
Seller agrees to pay half of the brokerage commission to said Broker in the amount of
which sum shall be paid in accordance with and
subject to the terms and provisions of Seller's separate agreement with Broker. Buyer shall
indemnify and hold Seller harmless from any fees due from any broker (other than Broker)
claiming to have dealt with Buyer in connection with this Contract. Seller shall indemnify and
hold Buyer harmless from any claim for commission, fees or other compensation by any other
broker claiming to have dealt with Seller in connection with this Contract.
31.
Assignment. Except as set forth in Article 19 (with reference to a Section I 031
exchange), this Contract may not be assigned by either party nor may either party's duties
hereunder be delegated without the written consent of both parties. Notwithstanding the above,
Buyer may assign this Contract without Seller's consent to an Affiliate, as defined herein, (the
"Successor"), provided that (i) the Successor in writing then and thereafter assumes and
performs all of assignor's obligations hereunder (including its obligation to enter into the
Mortgage and related loan documents), (ii) the owners of the Successor in writing then agree to
enter and thereafter enter into the Pledge and Security Agreement, and (iii) the Successor makes
all of the same representations, warranties and covenants made by assignor, hereunder, and
provided further that adequate time is allowed for parties to update searches, adjust
representations and warranties, and, to the extent applicable, exercise all rights, all if by reason
of such changes and assignment, as provided elsewhere in this Contract. Any purported
assignment or delegation without a party's prior written consent (to the extent such consent is
required hereunder) shall be of no force and effect and shall be a breach by the assignor of its
obligations hereunder. Any permitted assignment or delegation shall not discharge the liability
and responsibility of the assignor, who shall remain jointly and severally responsible with the
assignee, before and after Closing (which obligation shall survive Closing). The parties hereto
agree for themselves and their representatives, successors and assigns, to execute any
instruments in writing which may reasonably be necessary or proper for the carrying out of the
intent and purposes of this Contract. For the purposes of this Article 31, the term "Affiliate"
means an entity dJrectly or indirectly controlled by lKevin Maloney j.
32.

Miscellaneous.

(a)

If the time period by which any right, option or election provided under this
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Contract must be exercised, or by which any act required hereunder must be performed, or by
which the Closing must be held, expires on a Saturday, Sunday or legal or bank holiday in the
State of New York, then such time period shall be automatically extended through the close of
business on the next business day. All such dates herein (except the Closing Date) are "time of
the essence" dates.
(b)
Unless the context of this Contract shall clearly require otherwise, all personal
pronouns used in this Contract shall include the other genders whether used in the masculine or
feminine or neuter gender, and the singular shall include the plural whenever and as often as may
be appropriate.
The words "hereof" "herein" "hereby" "hereunder" and similar terms in this
(c)
'
'
'
'
Contract refer to this Contract as a whole and not to any particular provision of this Contract.
(d)
The headings in this Contract are inserted for convenience only and shall not be
considered in construction of the provisions hereof.
(e)
Except as expressly provided herein, no prov1s1on hereof shall be deemed to
create any partnership, joint venture or joint enterprise or association among the parties hereto, or
to authorize or to empower any party hereto to act on behalf of, obligate or bind any other party
hereto.
(f)
The parties acknowledge and agree to accept and be bound by facsimile
transmitted or electronic copies of this Contract, including facsimile or electronic signatures of
the parties hereto.
(g)
Unless specifically provided otherwise, references in this Contract to any
"Article" are to the specified Article of this Contract or to the Article of this Contract within
which such reference appears and references to any "Section" are to the specified Section of this
Contract or to the Section of this Contract within which such reference appears.
(h)
This Contract may be executed in two (2) or more counterparts, each of which
shall be deemed to be an original, but all of which taken together shall constitute one and the
same Contract.
(i)
Buyer shall not record this Contract or a memorandum of this Contract upon the
land records or other public records, and any attempt or success in doing so shall be a material
default hereunder upon which Seller may, in addition to any other remedies it may have,
unilaterally cancel this Contract and retain the Deposit as liquidated damages.

G)
Buyer's acceptance of the deed to the Property shall be deemed an
acknowledgment by Buyer that Seller has fully complied with all of its obligations hereunder, is
discharged therefrom (or Buyer has waived compliance therewith), and that Seller shall have no
further obligation or liability with respect to any of the agreements, representations and/or
warranties made by Seller in this Contract all of which shall be merged with the deed to the
Property, except for those provisions of this Contract which expressly survive the Closing.
Except as otherwise expressly stated herein, none of the representations and warranties herein
shall survive Closing.
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(k)
The submission of this Contract to Buyer shall not constitute an offer by Seller,
and this Contract is specifically conditioned and contingent upon the acceptance and execution
by the Seller of this Contract and the delivery of same to the Buyer, and receipt by the Escrow
Agent of the Deposit. Seller is in no way bound under this Contract until it has executed the
Contract and delivered it to Buyer.
33.

Escrow Agent.

(a)
Escrow Agent agrees to maintain the Deposit in an interest bearing account at a
national banking institution, which Deposit (i) is to be paid to Seller and credited against the
Purchase Price if Buyer shall complete the Closing hereunder, or (ii) if this Contract shall be
terminated as provided herein, to be paid to the party entitled thereto as a result of such
termination.
(b)
Escrow Agent shall hold and release the Deposit in accordance with the
provisions of this Contract, or otherwise upon the joint written instructions of Seller and Buyer.
Escrow Agent shall have no responsibility to determine the authenticity or validity of any notice,
direction, instruction, instrument, document or other item delivered by either party, and shall be
fully protected in acting in accordance with any joint written notice, direction, or instruction
given hereunder and reasonably believed by Escrow Agent to be authentic. Escrow Agent shall
have the right, at any time after the occurrence of a dispute, to place the Deposit with a court of
competent jurisdiction. The parties agree that they shall submit any such matters to the exclusive
jurisdiction of the courts of the State of New York and of the United States having jurisdiction in
the Eastern District of New York. Escrow Agent shall give written notice of such deposit to
Seller and Buyer and thereafter, Escrow Agent shall be relieved of all further obligations and
responsibilities hereunder.
(c)
The parties acknowledge that Escrow Agent is acting solely as a stakeholder at
their request and for their convenience, that Escrow Agent shall not be deemed to be the agent of
either of the parties for escrow purposes, and that Escrow Agent shall not be liable to either of
the parties for any loss of funds, or for any act or omission on its part unless taken or suffered in
bad faith on the part of Escrow Agent or resulting from Escrow Agent's gross negligence or
willful misconduct. Seller and Buyer shall jointly and severally indemnify and hold Escrow
Agent harmless from and against all losses, damages, costs, claims and expenses, including
reasonable attorneys' fees, incurred in connection with the performance of Escrow Agent's
duties hereunder, except with respect to actions or omissions taken or suffered by Escrow Agent
in bad faith on the part of Escrow Agent or resulting from from Escrow Agent's gross negligence
or willful misconduct.
(d)
Escrow Agent has acknowledged its agreement to these provisions by signing in
the place indicated on this Contract.
- -- - -- - - - - \ : -'-'-J--

........o_prOYisions

of this Contract affecting.Escrow Agen1 may he amended witbo111

the consent of Escrow Agent.
Assignment of Mortgage. Seller will request and use good faith efforts, at no
33.
cost or liability to Seller, to obtain an assignment of any existing mortgage encumbering the
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Property to Purchaser's lender (including to Seller or its affiliate as the purchase money lender
hereunder) for purposes of saving on mortgage recording tax.

******
[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have executed this Contract the day and year
first above written.

SMITH STREET G W ANUS LLC, Buyer
•'

By:

,t..~C~l> l,~
l. -z..~ D S/J&-(;N~A.,...

Tit : A-# 17'1-Crt

VICHA~ INC.,

Seller

ByiQA.~bW~

Title: President

THE UNDERSIGNED JOINS IN nns CONTRACT
SOLELY WITH RESPECT TO ITS ESCROW
OBLIGATIONS THEREUNDER:
COMMONWEALTH LAND TITLE INSURANCE COMPANY, Escrow Agent
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