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EXECUTIVE SUMMARY

This Periodic Review Report (PRR) is a required element of the approved Operation, Maintenance
and Monitoring (OM&M) Plan for 22 Bender Avenue (Former Bern Metal Corporation Site) in the City
of Buffalo, Erie County, New York (hereafter referred to as the “Site”). This PRR was prepared on
behalf of the City of Buffalo to summarize the post remedial status of New York State Department of
Environmental Conservation (NYSDE) Site No. 915135. This PRR and associated Institutional and
Engineering Controls (IC/EC) Certification Form have been completed for the post-remedial activities
at the Site for the reporting period from May 15, 2020 to May 15, 2021.
1.1

Site Summary

The Site encompasses approximately 3.7 acres, located at 22 and 23 Bender Street in the City of
Buffalo, Erie County, New York. The Site was an abandoned scrap reprocessor. The NYSDEC
conducted a Phase I investigation in 1987 that identified approximately 200 55-gallon drums on the
property, along with other wastes including: metal turnings, waste chemicals, sludges, battery cases,
and spilled battery acids. In 1990 the United States Environmental Protection Agency (USEPA)
conducted an emergency removal at the Site. From 1994 to 1995 a Remedial Investigation and
Feasibility Study (RI/FS) was completed at the Site. A Record of Decision (ROD) was signed in 1996
which required contaminated soils be consolidated and properly capped. Under a New York State
consent order, the waste was consolidated and capped on the property known as Bern Metals, in
2002. An OM&M Plan was prepared by Blasland Bouck & Lee, Inc., (BBL) dated May 2003. The
long-term operation, maintenance, and monitoring is in effect and is being implemented by the City
of Buffalo.
1.2

Effectiveness of Remedial Program

Based on a recent inspection of the Site, the Site cover system is intact and functioning as designed
on the Site.
1.3

Non-Compliance

No areas of non-compliance regarding the major elements of the OM&M Plan were identified during
the preparation of this PRR.
1.4

Recommendations

Overall, the remedial program is viewed to be effective in achieving the remedial objectives for the
Site. No changes to the OM&M Plan or the frequency of PRR submissions are recommended at this
time.
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SITE OVERVIEW

The Site encompasses approximately 3.7 acres and is located at 22 and 23 Bender Street in the City
of Buffalo, Erie County, New York (see Figure 1). As shown in Figure 2, the Site is bounded by Norfolk
Southern railroad tracks to the west and south, Laub International to the east, and commercial,
residential and vacant properties to the north. The Site is currently a vacant grass covered landfill.
Figure 2 depicts the Site boundaries overlain on a current aerial image.
2.1

Site Background

The Site previously consisted of two properties known as: Bern Metals (approximately 3.7 acres) and
Universal Metals (approximately 1.5 acres). The Site was an abandoned scrap reprocessor. Based
on complaints from citizens, the NYSDEC conducted a Phase I Investigation in 1987. Approximately
200 55-gallon drums were found on the Bern Metals property, along with other wastes including
metal turnings, waste chemicals, sludges, battery cases, and spilled battery acids. Subsequently, 25
leaking transformers containing PCBs were found on the Universal Metals property.
In 1990 the USEPA conducted an emergency removal at the Site. Drums, gas cylinders, and
transformers were removed from the Site. Under order of the USEPA in 1994, a group of potentially
responsible parties (PRPs) remediated neighboring residential properties and erected a fence
around the contaminated Site. The PRPs conducted a RI/FS of the Site during the period from 1994
to 1995.
The ROD was signed in 1996 which required the contaminated soils be consolidated and properly
capped. Under a separate New York State consent order, the PRPs consolidated and capped the
waste onto the property known as Bern Metals (approximately 3.7 acres), completing the project in
2002. An OM&M Plan was prepared in accordance with Section 5 of Final Design Report (FDR)
prepared by (BBL) dated October 1998, and was required by Consent Decree No.02-CV-0277, which
was entered by the United States District Court for the Western District of New York on July 19,
2002. The long-term OM&M Plan is in effect and is being implemented by the City of Buffalo. The
Universal Metals property has been remediated as required by the ROD.

3.0

EFFECTIVENESS OF THE REMEDIAL PROGRAM

As detailed below in Section 5.1.1, the Site cover system, stormwater drainage system, and
perimeter fence at the Site were inspected during the annual periodic review conducted July 28,
2021. Based on this inspection, the engineering controls are generally intact and functioning
effectively; the cover system is intact and functioning effectively throughout the Site.

4.0

INSTITUTIONAL/ENGINEERING CONTROLS (IC/EC)

4.1

Institutional Control Requirements and Compliance

In accordance with the OM&M Plan, a series of Institutional Controls (ICs) have been established for
the Site in the form of Site restrictions. Adherence to these ICs is required by the OM&M Plan and
include the following:



Groundwater use restrictions;
Implementation of the OM&M Plan
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The maintenance, monitoring, inspection and reporting of all components of the remedy was
performed as defined in the OM&M Plan and compliance with the above ICs was achieved.
4.2

Engineering Control Requirements and Compliance

Engineering Controls (ECs) have been established for the Site including a cover system and access
restrictions in the form of perimeter fencing.
4.2.1

Site Cover System

Exposure to remaining contamination in soil/fill at the Site is prevented by a cover system that was
previously placed over the Site. The cover system is a permanent control and quality and integrity of
this system is inspected on an annual basis. The frequency of inspections will not change without
the prior approval of the NYSDEC. The need for maintenance and repairs of the final cover system,
sides, slopes, and stormwater drainage systems will be evaluated during the routine inspections.
The purpose of these inspections is to confirm the final closure measures taken to limit stormwater
infiltration and to prevent the migration of contaminant are operating as intended. The overall
integrity of the final cover system on the Site will be assessed during inspections. Final cover
maintenance and repair will be required if an inspection reveals any of the following conditions:











Settlement /subsidence relative to the surrounding areas;
Topsoil erosion;
Cracking of the final cover system;
Ponding of stormwater;
Vehicle ruts;
Exposed or damaged geosynthetic cover components;
Animal burrows;
Vegetative distress;
Loss of vegetation due to traffic, drought, or excessive moisture; or
Weed, brush or tree development.

The inspections will include observation of these condition and other conditions that could be
construed to be potentially detrimental to the function of the final cover system. Repairs will be
performed at all areas exhibiting deficiencies or potential problems. Remedies can include
additional soil cover or repair of cover as a result of erosion, settlement, cracking, ponding, or other
similarly damaging conditions. Reseeding will be performed when a loss of vegetation is notes.
Bush and tress seedlings will be removed upon discovery to prevent disruption of the final cover
system.
The condition of the stormwater drainage system for the final cover system is assessed as part of the
inspection and maintenance activities for the final cover system. Components of the stormwater
drainage system include: mid-slope drainage swales; perimeter drainage ditches; and outlet
drainage ditches. The stormwater components will be inspected for worn or degraded vegetation,
settlement, ponding, channel erosion or breach, and displaced rip-rap. In areas where inspections
indicate a decrease in the performance of drainage system components, steps will be taken to
restore components.
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Site Access Controls

Access controls at the facility include fencing around the Bern Metal property and a gate located at
the end of Bender Avenue. The chain link fence as well as the gate will be inspected for structural
integrity and signs of vandalism and/or tampering. Repairs, if necessary will be performed following
inspections. The access gate will be checked to verify the latch assembly and lock are in place.

5.0

SITE MONITORING AND MAINTENANCE PROGRAM

5.1

Site Inspection and Certification

This PRR provides the information necessary to document the IC/EC certification. The certification
primarily consists of a Site inspection to complete the NYSDEC “Site Management Periodic Review
Report Notice-Institutional and Engineering Controls Certification Form” and confirm the IC/ECs:





Are in place, performing properly, and remain effective;
Nothing has occurred that would impair the ability of the controls to protect the public health
and environment;
Nothing has occurred that would constitute a violation or failure to comply with any operation
and maintenance plan for such controls; and
That access is available to the Site to evaluate continued maintenance of such controls.

The Site inspection includes the inspection of the following components in accordance with the
OM&M Plan.




5.1.1

Final cover system;
Stormwater drainage system;
Site access controls; and
Site monitoring wells
Site-Wide Inspection

Annual Site-wide inspections of the Site are required per the OM&M Plan. The annual inspection was
conducted by LaBella on July 28, 2021, which included traversing the Site on foot to observe current
conditions. The Site is vacant and undeveloped, with vegetated soil cover at the ground surface. At
the time of the Site inspection the vegetative cover was observed to be in good condition and cover
system intact. Erosion, vehicle ruts, ponding water and protruding objects were not observed. The
stormwater drainage system was observed to be in good condition and functioning as intended.
Inspection of the stormwater drainage system revealed early growth of Japanese Knotweed and
other brush within the perimeter drainage ditch. The perimeter fencing and access gate were
generally observed to be intact and functioning as intended. Three areas along the perimeter
fencing were observed to have been cut and or rolled back from support posts. The approximate
locations of the openings in the fence are depicted on Figure 2 and photographs are included in
Appendix 2. The Site monitoring wells were observed to be in good condition. The completed PostClosure Inspection Form is included in Appendix 1. A photographic log showing the current condition
of the Site is included in Appendix 2.
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The Site is scheduled to be mowed within the next two months, brush growth within the perimeter
drainage ditch will be cut/removed, and the openings in the perimeter fence will be repaired.
5.1.2

IC/EC Certification

The NYSDEC’s IC/EC Certification Form was completed in its entirety as all ICs/ECs are in place for
the Site per the OM&M Plan. Appendix 3 includes the NYSDEC “Site Management Periodic Review
Report Notice-Institutional and Engineering Controls Certification Form.”
5.2

Groundwater Monitoring

The OM&M Plan specified that during the first two years of the OM&M program, groundwater
sampling would be performed on a semi-annual basis and the first two groundwater sampling events
would include analysis of cadmium, chromium, lead, manganese, zinc, polychlorinated biphenyls
(PCBs) and benzene, toluene, ethylbenzene, and xylenes (BTEX). After a review of the first two
rounds of groundwater sampling data and as approved by the NYSDEC, the analyses were reduced
to lead analysis only. Following the first two years of groundwater sampling, the groundwater
sampling frequency was reduced to annually. The last groundwater sampling event was performed
on May 3, 2017 and recommendation was made to modify the groundwater monitoring frequency to
quinquennially (every 5 years). NYSDEC approved the modification to the groundwater monitoring
frequency on November 21, 2017. Groundwater sampling was not performed during this reporting
period. The next groundwater sampling event will be performed in the Spring of 2022.

6.0

CONCLUSIONS AND RECOMMENDATIONS

Annual inspection of the Site was performed on July 28, 2021 by LaBella Associates, DPC as
prescribed in the OM&M Plan. As a result of this inspection, LaBella has determined that the Site is
in compliance with the elements of the OM&M Plan.
As reflected by the signed Institutional and Engineering Controls Certification Form (Appendix 3),
LaBella has concluded that:




The required EC/ICs are in place, are performing properly, and remain effective;
The OM&M Plan is being implemented; and
The remedy continues to be protective of public health and the environment.

LaBella recommends the following:





7.0

No changes to the inspection, reporting or certification frequency prescribed for the Site;
The vegetative cover on the landfill cap should be mowed annually;
The observed breeches in the perimeter fence be repaired; and
Vegetation from the perimeter drainage ditches should be removed.

LIMITATIONS

The conclusions presented in this report are based on information gathered in accordance with
generally acceptable professional consulting principles and practices. All conclusions reflect
observable conditions existing at the time of the Site inspection. Information provided by outside
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sources (individuals, agencies, laboratories, etc.) as cited herein, was used in the assessment of the
Site. The accuracy of the conclusions drawn from this assessment is, therefore, dependent upon the
accuracy of information provided by these sources. Furthermore, LaBella is not responsible for the
impacts of any changes in environmental standards, practices, or regulations subsequent to the
performance of services.
This report is based upon the application of scientific principles and professional judgment to certain
facts with resultant subjective interpretations. Professional judgments expressed herein are based
upon the facts currently available with the limits of the existing data, scope of services, budget and
schedule. To the extent that more definitive conclusions are desired by the Client than are
warranted by the current available facts, it is specifically Labella’s’ intent that the conclusions and
recommendations stated herein will be intended as guidance and not necessarily a firm course of
action expect where explicitly stated as such. LaBella makes no warranties, expressed or implied
including without limitation, warranties as to merchantability or fitness of a particular purpose.
Furthermore, the information provided in this report is not be construed as legal advice.
This assessment and report have been completed and prepared on behalf of and for the exclusive
use of City of Buffalo. Any reliance on this report by a third party is at such party’s sole risk.

8.0

REFERENCES
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