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! 1 NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
I .  
, ........................................................................................................... 
1 ;  
/ j In the Matter of: 
/ / 
i I 

New York Job Development Authority ORDER ON CONSENT 
d/b/a Empire State Development Corporation 

and I 

Dunkirk Acquisition, LLC 
Willowbrook Avenue Index # R9-20020214-8 
Dunkirk, New York 

(Chautauqua Co.) 
Respondents 

I / 
! I 
! I 

! WHEREAS, I 

I I .  The New York State Department of Environmental Conservation (the 
"Department") is responsible for the enforcement of Article 27, Titles 9 and 13 of the 
Environmental Conservation Law of the State of New York ("ECL") entitled "Industrial 
Hazardous Waste Management" and "Inactive Hazardous Waste Disposal Sites," 
respectively. This Order is issued pursuant to the Department's authority under, inter 
aha, ECL Article 27, Titles 9 and 13 and Section 3-0301. 

1 2. Since on or about September 1999, Empire Specialty Steel, Inc. ("Empire"), 
I owned and operated steel manufacturing and finishing facilities located on Willowbrook 
i 
i Avenue in Dunkirk, New York. Exhibit "An of this Order is a survey showing the real 
/ property owned by Empire (the "Site") which is designated as "Parcel I on Exhibit A. 
I 

3. On or about June 30, 2001, Empire abruptly ceased operations leaving a 
substantial amount of containerized hazardous wastes on the Site. Empire has not 
been responsive to the Department's efforts to have such wastes properly removed 
from the Site in a timely fashion. 

, 8 

/ !  4. 
, New York Job Development Authority d/b/a Empire State Development 
I / Corporation ( "ESDC") is a public benefit corporation created under the laws of the 
I i 

I I State of New York. By a promissory note and security agreement of October, 1999, I !  
; the New York Job Development Authority, a public benefit corporation created under 
i 1 I i Article 8, Title 8 of the New York Public Authorities Law, doing business as ESDC, 

I agreed to lend $10,000,000 to the Chautauqua Region Industrial Development Agency 
(IDA"). The IDA subsequently endorsed the Note to Empire, the Site's owner and 
operator. To secure the obligation to make payment pursuant to the terms of the Note, 



I !  Empire granted ESDC a mortgage on the real property designated as Parcel I in 
j / attached Exhibit A, that is the subject of this Order, together with all fixtures, chattels, 
! I I contracts, permits, intangibles, and articles of personal property attached to or used in 
i 1 connection with such real property. Said mortgage is recorded in the Office of the 
I :  

: i County Clerk of Chautauqua County at Book 02434, Page 0372. ESDC has never I 
: , I , owned or operated the Site, has not yet taken title to the property, and is not otherwise 
I ;  responsible under law to remediate the existing on-site environmental contamination. 
i i 
: I ; : 5. Pursuant to a foreclosure proceeding and auction, ESDC anticipates acquiring j 
: the assets of Empire which were secured by the Empire mortgage. 
I 

I 6. Dunkirk Acquisition LLC ("DACJ1), a wholly-owned subsidiary of Universal I 

/ ' Stainless and Alloy Products, Inc. ("Universal"), has entered into an asset purchase 
agreement (the "ESDCIDAC Asset Purchase Agreement") with ESDC to purchase, for 

, good consideration, select assets of Empire including the Site. The transactions 
, contemplated by the ESDCIDAC Asset Purchase Agreement are expected to be 
I consummated on or about February 14, 2002, or as soon thereafter as practicable. I 

For purposes of this Order, the term "ESDCIDAC Closing" shall mean the date on 
I which the transactions contemplated by the ESDCIDAC Asset Purchase Agreement ' 

actually are consummated. Hereinafter, the transactions contemplated by the ESDC ! 
; : foreclosure proceeding and ESDCIDAC Asset Purchase Agreement are referred to as 

I the "Transactions." ESDC may take title in the foreclosure proceeding in contemplation 
4 I 

of the Transactions. The Transactions are conditioned upon the agreements between 
I the Department, ESDC, and DAC contained within this Order. 
I I 

7. The Site historically has been subject to regulation pursuant to ECL Article 27, 
Title 9. Pursuant to ECL 71 -2727.3, the Commissioner of Environmental Conservation 

I I (the "Commissioner") may issue orders requiring corrective action, including corrective 
, action beyond the facility boundary where necessary to protect human health and the 

environment, for all releases of hazardous waste or constituents from any solid waste 
I ' management unit at any treatment, storage or disposal unit which is either perm~tted or 

I 
seeking a permit under ECL Article 27, Title 9, or which has interim status according to 
regulations adopted thereunder. 

8. In August 1995, AL Tech Specialty Steel Corp. entered into a Corrective Action ' 
' Order (DEC File NO. R4-1467-93-02) which required implementation of a corrective 

action program consisting of a Resource Conservation and Recovery Act ("RCRA") , 
Facility Assessment, a RCRA Facility Investigation, and Corrective Measures I 

Implementation at the Site. Section XIV of the AL Tech Order provides that the I I 
provisions of the AL Tech Order shall be deemed to bind any subsequent owner or 
operator of the facility or part thereof. I I 



, 9. The Site has also been identified by the Department as an inactive hazardous 
I waste disposal site which has been determined to pose a significant threat to public I 

' I  health and the environment. The Site has been listed on the Regisfry of Inactive I 

I 
I Hazardous Waste Disposal Sites in New York State as Site Number 9-07-022 and has 

been classified by the Department as Classification 2 pursuant to ECL 27-1 305.4.b. 1 
10. Pursuant to ECL 27-1 313.3.a1 whenever the Commissioner "finds that hazardous ; 
wastes at an inactive hazardous waste disposal site constitute a significant threat to the 

' 
environment, he may order the owner of such site andlor any person responsible for 
the disposal of hazardous wastes at such site (i) to develop an inactive hazardous 

I 

, waste disposal site remedial program, subject to the approval of the Department, at 
such site, and (ii) to implement such program within reasonable time limits specified in , 
the order." Any person under such order pursuant to ECL 27-1 31 3.3.a has a duty I 

imposed by ECL Article 27, Title 13 to carry out the remedial plan committed to under I 
order. 

11. ECL 71 -2705 provides that any person who fails to perform any duty imposed by 
ECL Article 27, Titles 9 and 13 or any rule or regulation promulgated pursuant thereto, 
or any term or condition of any certificate or permit issued thereto, or any final 
determination or order of the Commissioner, shall be liable for civil, criminal andlor 
administrative sanctions. The Department also has the power, inter alia, to provide for 
the prevention and abatement of all water, land, and air pollution. See, e.g., ECL 3- 
0301.1.i. I 

12. The Department contends that after the Transactions are consummated and title ' 

to the Site is transferred to ESDC and subsequently to DAC, ESDC and DAC may be 
subject to the provisions of the AL Tech Order as a subsequent owner or operator of 
the facility as well as subject to an Order under ECL Article 27, Titles 9 and 13, as the ! 
owner of a site which has been determined to be a significant threat. The Department 1 

has determined that it is in the public interest to issue this Order as a means of I 

resolving ESDC's and DAC's potential liability for any environmental contamination I 
1 

existing on the Site prior to consummation of the Transactions which could otherwise I 

result solely by reason of ownership pursuant to ESDC's foreclosure and the DAC I 

lease andlor purchase of the Site. I 

13. Respondents, having waived their right to a hearing herein as provided by law, : 
and having consented to the issuance and entry of this Order, agree to be bound by its : 
terms. Respondents consent to and agree not to contest the authority or jurisdiction of I 
the Department to issue or enforce this Order, and agree not to contest the validity of i 
this Order or its terms. 



1 NOW, having considered this matter and being duly advised, IT IS ORDERED THAT: 1 I I 
I / 
i I 

! 
I !  I. Obliaations of ESDC 1 1 ! 

1 i 1. ESDC has completed at its own expense and to the Department's I 
satisfaction, the activities recited in the Interim Remedial Measures j 

j ; 
I / 
I !  

Workplan incorporated herein and attached hereto as Exhibit B. i 
! 

I 
1 2. ESDC shall pay, by check payable to the Commissioner of Environmental i 

Conservation and sent to the Department's Region 9 office, the sum of i 
1 I 

1 1  
Two-hundred-Thousand Dollars ($200,000) within 14 days of the effective 
date of this order. 1 1  

1 

j i 
. , , , 
1 :  

These funds are to be credited to a State Superfund cost center and used , 

for remedial activities and hazardous waste management at the Site. 
i :  

Obliqations of DAC 

A. DAC shall pay, by check payable to the Commissioner of Environmefltal 1 
Conservation and sent to the Department's Region 9 office, the sum of , 
Two-hundred-Thousand Dollars ($200,000) according to the following 1 
schedule: I 

Amount Due Date I 

$50,000 April 1, 2002 
I 
! 
I 

$50,000 July 1, 2002 I I 

$50,000 October 1, 2002 
I 

$50,000 January 1,2003 i 
I 

These funds are to be credited to a State Superfund cost center and used ' 
for remedial activities and hazardous waste management at the Site. 

I 

i 

B. For a period not to exceed fifty (50) years from the effective date of this 1 
order, DAC hereby agrees to accept and to treat at its wastewater facility, I 
without receipt of further consideration, all contaminated water generated I 
from the Lucas Avenue Plant site, to include water collected from sumps, I 
manholes, lines or future remedial activities which may generate I 

contaminated groundwater requiring treatment. Such agreement is 
contingent upon DAC1s ability to remain in compliance with any applicable 

I 
discharge permits, as well as the availability of treatment capacity in the I 

context of other wastewater treatment requirements relating to operations 
at the Site. 

I 

I 



Ill. Upon the earlier of the date that DAC occupies, controls, and/or takes title to the 1 
Site, DAC consents to provide, upon reasonable notice, full access to the facility to any 
duly designated employee, consultant, contractor or agent of the Department, including 
RealCo, and any duly designated employee, consultant, contractor or agent of the 
Department or any other State agency for the purposes of performing and overseeing 
any remedial, compliance and closure activities required at the Site, including those 
specifically required under the Al Tech Order as well as any that may subsequently be 1 
identified. All such persons who enter the Site shall comply with DAC's health and 1 
safety requirements. I 

I .  DAC shall exercise due care at the Site with respect to any and all / I  environmental contamination that may be present as of the date of the DAC Closing 
i ("Existing ContaminationJ1) and shall refrain from any actions that may either exacerbate 

1 management of the Existing Contamination or intetfere with any remedial, compliance 1 I or closure activities. 
I /  1 

V. DAC recognizes that implementation of remedial, compliance and closure 
I activities at the S~te may interfere with its use of the property and may require 

I interruption of certain operations. The Department recognizes that, to the extent 
i / possible, such interference shall not preclude DAC from conducting normal business ' 

1 i operations at the Site. The Department acknowledges that DAC will continue to 
I 1 

i operate certain portions of the Site that may be subject to remedial, compliance and , I 

I closure obligations under the AL Tech Order. 
' I  I 

I VI. DAC agrees to cooperate fully with RealCo and the Department in the 
I implementation of all remedial, compliance, and closure activities, including but not 
1 limited to DAC's filing institutional controls and RealCols andlor the Department's 
! maintenance of engineering controls at the Site, and further agrees not to interfere with 

I I i ; such activities. In the event that DAC becomes aware of any action or occurrence 
which causes or threatens a release of hazardous wastes, substances, pollutants or 

; contaminants at or from the Site or any location associated with the Dunkirk Facility 
that constitutes an emergency situation or that may present an immediate threat to 

I public health, welfare or the environment, DAC shall immediately take all appropriate 
I action to prevent, abate, and minimize such release or threat of release and shall 

I immediately notify the Department. 



A. In consideration of the payments required under Psragraphs I and II and ; 

the commitments recited in Paragraphs Ill through VI of this Order, and subject to 
I 

I 
Subparagraphs VII.B., VII.C, and V1I.D. below: 

I ! 

! 
1. The Department hereby individually releases ESDC and DAC and / 

I their officers, directors, agents, employees, shareholders, and any ESDC successor I 

lenders pursuant to Article 27, Titles 9 and 13 and Section 71-2705 of the ECL, Section / 
107(a) of CERCLA, and any other statutory, regulatory or common law provision 
including seeking injunctive relief in the nature of remedial andlor corrective action at I 
the Site andlor recovery of costs incurred by the Department at the Site, including but 
not limited to, any and all claims for damages (including natural resource damages), 
fees (including regulatory fees), fines, penalties, oversight costs or any other claims 1 

I which relate to Existing Contamination or arise out of the release or threat of release of , 
hazardous wastes andlor substances at or from the Site and the implementation of any I 

corrective andlor remedial action designed to address such releases which occurred 
prior to the effective date of this Order. In addition, ESDC and DAC are hereby 
relieved of any and all obligation as a subsequent ownerloperator for assuming the I 
obligations and responsibilities of AL Tech and its successors pursuant to Section XIV 1 
of the AL Tech Corrective Action Order; and I 

2. The Department shall forbear from bringing any action or 
I 
I 

proceeding, civil or administrative, against ESDC and DAC and their officers, directors, 
agents, employees, shareholders, and any ESDC successor lenders pursuant to 
Article 27, Title 9 or 13 or Section 71 -2705 of the ECL, Section 1 07(a) of CERCLA, or I 

any other statutory, regulatory or common law provision including seeking injunctive 
relief in the nature of remedial and/or corrective action at the Site and/or recovery of 

I costs incurred by the Department at the Site, including but not limited to, claims for , 
damages (including natural resource damages), fees (including regulatory fees), fines, ; 
penalties or any other claims which arise out of the release or threat of release of 

I 

I 
hazardous wastes andlor substances at or from the Site and the implementation of any 
corrective and/or remedial action designed to address such releases which occurred 
prior to the effective date of this Order. 

B. The release described in Subparagraph VII.A.l of this Paragraph and the 
forbearance described in Subparagraph Vll.A.2 of this Paragraph are expressly limited I 
to the Existing Contamination and do not in any way affect the liability of DAC or its 
officers, directors, agents, employees and shareholders with respect to any I 

contamination, release or threat of release, or any violation of law, rule, regulation, 
i 
I 

permit or order that is attributable to DAC's operations at the Dunkirk Site or that occurs 
subsequent to the time DAC occupies, controls, andlor takes title to portions of the Site, 
except that if DAC's operations after the DAC Closing contribute to or exacerbate any 
environmental condition existing prior to the DAC Closing, DAC's liability for the ! 

I 



investigation and remediation of such condition shall be limited to that portion of the I 
investigation and remediation costs caused by, and reasonably allocable to, operations 
after the DAC Closing. I 

i 
C. The release described in Subparagraph VII.A.l and the forbearance I 

described in Subparagraph VII.A.2 of this Paragraph shall take effect upon the effective 
I date of this Order and shall remain in effect for so long as DAC is in compliance with its / specific obligations pursuant to this Order. 

I I 

D. The release described in Subparagraph VII.A.l of this Order and the 
forbearance described in Subparagraph VII.A.2 of this Order shall apply only to DAC's 
officers, directors, agents, employees and shareholders to the extent that any liability 
alleged is based solely upon their status as an officer, director, agent, employee or 
shareholder of DAC. The Department expressly reserves its right to bring suit or take 
administrative action against any such party in the event that liability is founded upon a 
claim that any such party generated hazardous substances that were disposed at either 
the Site, or that any such party transported or arranged for the transportation of 
hazardous substances to the Site, or that any such party disposed of or arranged for 
the disposal of hazardous substances at the Site. 

/ I E. These releases shall be deemed to be administrative settlements within I 1 the meaning of Section 113 of CERCLA and shall be deemed to fully satisfy the 
I i requirements for such releases as set forth in any and all applicable laws, including but 

not limited to CERCLA and General Obligations Law Section 15-1 08. 1 
I 

V111. In the event DAC proposes to convey all or any part of its interest in the Site, 
DAC shall, not less than sixty days prior to the consummation of such proposed 
transaction, notify the Department in writing of the nature and extent of the proposed 
conveyance, and shall notify the transferee, with a copy to the Department, of the 
applicability of this Order, and the terms and conditions of this Order shall be binding 
upon such transferee. 

IX. The Department will not, so long as DAC is in full compliance with the terms of ' 

this Order, seek to obtain additional monies from DAC for remediation of the Existing 1 

Contamination at the Site, but will, if no other sources of funds are available, seek to I 
obtain such funding as may be authorized by law from the hazardous waste remedial 
fund, from other State funds as may be authorized and legally availsrble for this I 

purpose, or from any other source that may be authorized by law, in such amount as { 
may be necessary to complete all actions the Department, in its sole discretion, deems 
necessary. Nothing in the AL Tech Order or this Order shall be construed as requiring 1 
the Department or the State of New York to undertake any environmental investigation 1 

I 



I I or remediation actions. 

X. DAC shall not be in default under this Order, and shall not suffer any penalty 
under this Order or be subject to any action or proceeding, if it cannot comply with any 
requirement hereof because of an action of a national, state or local government body 
or court, or an act of God, war, strike, riot, catastrophe, or other unforeseeable event 
which is not caused by DAC's negligence or misconduct and which could not have 
been avoided by DAC through the exercise of due care. DAC shall notify the 
Department, in writing, within 10 business days of obtaining knowledge of any such 
event and, if necessary, shall request an appropriate modification to this Order. Relief 
under this Paragraph shall not be available if DAC fails to comply with this notice 
requirement. DAC shall have the burden of proving that an event fslls within the 
meaning of this Paragraph. 

XI. Except as set forth above, nothing contained in this Order shall be construed as 
barring, diminishing, adjudicating or in any way affecting any of the Department's civil, 
criminal or administrative rights or authorities, nor shall anything contained in this 
Order be construed to prohibit the Commissioner or his duly authorized representative 
from exercising any summary abatement powers. 

Xll. Except as provided herein, nothing contained in this Order shall be construed to 
create any rights in, or grant any cause of action to, any person not a party to this 
Order. The Department, ESDC, and DAC expressly reserve any and all rights 
(including, but not limited to, any right of contribution), defenses, claims, demands and 
causes of action they may have with respect to any matter, transaction or occurrence 
relating in any Nay to the Site against any person not a party hereto. 

XIII. By consenting to the issuance of this Order, ESDC and DAC do not admit or 
intend to acknowledge any liability or fault with respect to any matters arising out of or 
relating to the Site. The provisions, terms and conditions of this Order, and any actions 
or submissions thereunder, shall not, in any action, proceeding or litigation whatsoever, 
whether brought by the State or any other party, be construed as or operate as an 
admission that ESDC andlor DAC have violated any law or regulation or othewise 
committed a breach of duty at any time with regard to the Site. 

XIV. The failure of ESDC and/or DAC to comply with any term of this Order, unless 
1 

excused pursuant to Paragraph X, shall be a violation of this Order. The Department , 
shall notify the non-complying party in writing of any alleged violation of this Order. I 

Upon receipt of a written notice of violation of this Order from the Department, the non- i 
complying party shall take prompt action to cure all instances of non-compliance. If, ! 
after notice and a reasonable opportunity to cure, said party remains out of compliance 1 
with this Order, the Department may terminate the release and forbearance described i 



in Paragraph VII as against the non-complying party. 

XV. ESDC and DAC and their officers, directors, agents, employees, and 
shareholders shall be bound by this Order and shall be entitled to the benefit of the 
releases and covenants contained herein to the extent set forth in Paragraph VII of this 
Order. Any change in ownership or corporate status of ESDC and/or DAC including, 
but not limited to, any transfer of assets or real or personal property shall in no way 
alter their respective obligations under this Order. 

XVI. This Order constitutes the entire agreement between the Department and ESDC 
and DAC concerning the Site. No term, condition, understanding or agreement 
purporting to modify or vary any term of this Order shall be binding unless made in 
writing and subscribed by the party to be bound. 

XVII. The effective date of this Order is the date it is signed by the Commissioner or her 
designee. 

DATED: Buffalo, New York 

ERIN M. CROTTY 
Commissioner 
New York State Department of 
Environmental Conservation I 

: ~. 
-/ By: Gerald F. Mikol 

Regional Director 





Exhibit B I 

INTERIM REMEDIAL MEASURES COMPLETED BY ESDC 
I 

Waste Water Treatment Plan W P J :  Operate facility WWTP to neutralize all 
of spent acids in the 500,000 gallon holding tanks; discharge neutralized effluent , 
into the City of Dunkirk sewer system. 

Kolene Tank: Remove all of the acids from the pickling facility and process those I 
acids through the WWTP neutralization process. Inspect Kolene tanks to assure j 
that no breach of the facilities has occurred. 

Chemical Bulk Storage: Remove the virgin acids and chemicals from the fslcility. 1 

I Pickle House Tanks:These tanks have been addressed pursuant to Item Number 1 
1, above. No further action is required to secure the pickle house tanks. 

Briqham Road Plant: Test contents of totes at this location. Upon receipt of 
analytical results, characterize and properly dispose of tote contents. I 



CONSENT BY Respondent 

Respondent hereby consents to the issuance and entry of the foregoing Order, waives its 
right to a hearing herein as provided by law, and agrees to be bound by the provisions, terms and 
conditions contained therein. 

1 :  1 /I T -&\,Ecy~,a P,LyC/4/4+l 9 i 3 Respondent "r\j 4 6  
n 3-  E m p i &  >- k\/a?(q~- 

;3 u 
Title La 

Date .-I 1 L / d  

(Seal) 

Corporate 

state of /C ~I / ,K&)  
County of r/kW 

who being by me duly sworn did 
that 

he is the&&Z&&& of T ~ A A / O A ~  the 
ted the foregoing instrument; and that he signed his 

NOTARY PUBLIC 
BARBARA S. WARE 

Notary Public, State of New york 
No. 31-4523943 

Qualified in New Yyk  County --.. ... sion Expires 

IblLhi.4r 9 8 J C O ~  



CONSENT BY Respondent 

Respondent hereby consents to the issuance and entry of the foregoing Order, 1 I waives its right to s hearing herein as provided by law, and agrees to be bound by  h e  
! I  p revisions, terms and conditions contained therein. i 

Respondent PW,V~;;/~ / ~ c ~ v , ; , A , ~  L L c 

Date z/: 3,407- 

state of , 
I i 

J .& 
County 

, L '  - 
.i 

On this /Y day of,2Dku, , ,2002, before me 
penonsly came && 4 fl2,'i 5 r & ~  , to me known who being by me duly swcrn 
did depose and say mat he resides at / 9 ' 4 . that 
he is ths f i; icc&~ of thg/~ ~ G L G  yLEuri+,j ,$ . 8 ,3'3/? 0 i'iiwv . 1 0.i i~i . 
carparatien descr%ed in and which executed the foregoing instrumen( and that he 
signed his name as authorized by said corporation. 

, I 
ELLEN LUCZKOWIAK I '/ - \  I 
10. OllU5060915 

NOTARYFUBLIC Notary Public, Slate of New Yod / Qualified in Chautauqua County I 
hfY Commission bp~rer OSi28/ db? i 


