
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
STA TE SUPERFUND PROGRAM 

ECL §27-1301 el seq. 

- - --·- - - -· -- - - ...... -- - ... . -· -. -- ·- - .... _ ·- .. -·· - . --- ·- - - -- - - .... -· - ... , . .. .... ... 
In the Matter a Remedial Program for ORDER ON CONSENT AND 

DEC Site Name: Study Area 
DEC Site No.: Part of Site Number 851046 
Hereinafter uTile City Owned Stadium Property,. 
Site Address: 202 Cantigney St. 

Coming, NY 14830 
Steuben County 

ADMINISTRATIVE SETTLEMENT 
Index No. IJ!-O g 59- I 5-0 7 

Hereinafter referred to as "Site" 

by: 
Coming Painted Post Area School District 

Hereinafter referred to as "Respondent" 

l. A. The New York State Department of Environmental Conservation ("Department") is 
responsible for inactive hazardous waste disposal site remedial programs pursuant to Article 27, 
Title 13 of the Environmental Conservation Law ("ECL'') and Part 375 of Title 6 of the Official 
Compilation of Codes, Rules and Regulations ("6 NYCRR") and may issue orders consistent 
with the authority granted to the Commissioner by such statute. 

B. The Department is responsible for carrying out the policy of the State of New York to 
conserve, improve and protect its natural resources and environment and control water, lend, and 
air pollution consistent with the authority granted to the Department and the Commissioner by 
Article 1, Title 3 of the ECL. 

C. This Order is issued pursuant to the Departments authority under, inter alia, ECL 
Article 27, Title 13 and ECL 3-0301, and resolves Respondent's liability to the State as provided 
at 6 NYCRR 375-1.S(b)(S). 

2. The Site is not currently listed in the Registry of Inactive H828rdous Waste Disposal Sites 
in New York State. 

3. Respondent consents to the issuance of this Order without (i) an admission or finding of 
liability, fault, wrongdoing, or violation of any law, regulation, penni~ order, requirement, or 
standard of care of any kind whatsoever; (ii) an acknowledgment that there has been a release or 
threatened release of hazardous waste at or from the Site; and/or (iii) an acknowledgment that a 
release or threatened release of hazardous waste at or from the Site constitutes a significant threat 
to the public health or environment. 



4. Solely with regard to the matters set forth below, Respondent hereby waives any right to 
a hearing as may be provided by law, consents to the issuance and entry of this Order, and agrees 
to be bound by its terms. Respondent consents to and agrees not to contest the authority or 
jurisdiction of the Department to issue or enforce this Order, and agrees not to contest the 
validity of this Order or its tenns or the validity of data submitted to the Department by 
Respondent pursuant to this Order. 

NOW, having considered this matter and being duly advised, IT IS ORDERED THAT: 

I. Real Prooenv 

The Site subject to this Order is part of a site that has been assigned number 851046. The 
Site subject to this Order is approximately 6.5 acres described as follows: 

Subject Propeny Qescriptjon <Exhibit "A" is a map of the Site) 

Part ofTax Map/Parcel No.: 318.05-01 -068.000 

II. Remedial Project 

202 Cantigney St. · 
Coming, NY 14830 

Owner: City of Coming 

The remedial project covered under this Order is limited to the replacement of the 
artificial turf field and directly adjacent areas being completed by the Respondent. Any 
additional remedial activities on the Site will be conducted under a separate Consent Order. The 
requirement for an Envirorunental Easement under this Order shall address the requirement for 
the Environmental Easement to be place on the entire Site. 

Ill. Initial Work Plan 

The IRM Work Plan attached as Exhibit "B" has been approved by the Department and 
shall be implemented in accordance with the plan and schedule. 

IV. Payment of State Costs 

The Department waives its rights to collect oversight costs on this site under this Order 
against Respondent, but reserves any and all rights it may have to collect any and all oversight 
costs against any other party. 

V. Communications 

A. All written communications required by this Consent Order shall be transmitted by 
United States Postal Servicet by private courier service, by hand delivery t or by electronic mail. 

..._....,. _ _. .. _______ ... ._v •• ----:·-··-~"' .... - :.-- • ... ......_, ._, .... - '.. • • •. • • 



l. Communication from Respondent shall be sent to: 

Greg Maclean (1 hard copy (unbound for work plans) & l electronic copy) 
Depanment of Envirorunental Conservation 
Division of Environmental Remediation 
6274 East Avon-Lima Roa~ Avo~ NY 14414 
~g.maclcan1Q!dcc .ny.gov 

Krista Anders (electronic copy only) 
New York State Department of Health 
Bureau of Environmental Exposure Investigation 
Empire State Pl87.B 
Coming Tower Room 1787 
Albany, NY 12237 
krista.anders@health.ny.gov 

Ben Conlon, Esq. (correspondence only) 
New York State Department of Environmental Conservation 
Office of General Counsel 
625 Broadway 
Albany, NY 12233 
Benjamin.conlon•a :dec.ny.gov 

2. Communication from the Department to Respondent shall be sent to: 

.Coming-Painted Post Area School District Offices 
Attn~ Superintendent of Schools Michael K. Ginalski 
165 Charles Street 
Painted Post, NY 14870 
MOioa!skj.'(i1cppmajl.com 

Joseph D. Picciotti, Esq 
Hanis Beach PLLC 
99 Oamscy Rd. Pittsford NY 14534 
iriccjot tj '.il'!hanisk.Jch.~om 

Haley&. Aldrich of New York 
Attn. GlcM M. White, CHMM 
200 Town Centre Dr# 2, Rochester, NY 14623 
gwhite@ HaleyAldrich.com 



B. The Department and Respondent reserve the right to designate additional or different 
addressees for communication on written notice to the other. Additionally, the Department 
reserves the right to request that the Respondent provide more than one paper copy of any work 
plan or report. 

C. Each party shall notify the other within ninety (90) days after any change in the 
addresses listed in this paragraph or in Paragraph I. 

VI. Miscellaneous 

A. Appendix A - "Standard Clauses for All New York State State Superfund Orders" is 
attached to and hereby made a part of this Order as if set forth fully herein. 

B. In the event of a conflict between the tenns of this Order (including any and all 
attachments thereto and amendments thereat) and the tenns of Appendix A, the tenns of this 
Order shall control. 

C. The effective date of this Order is the day it is signed by the Commissioner or the 
Commissioner's designee. 

JOSEPH J. MARTENS 
COMMISSIONER 
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

By 

W. Schick, P.E., Director 
Di vi ion of Environmental Remediation 



CONSENT BY RESPONDENT 

Respondent hereby consents to the issuing and entering of this Consent Order. waives 
Respondent•s right to a hearing herein as provided by law, and agrees to be bound by this 
Consent Order. 

' 

Com~~~~ po· ostm~1prsnr 
By· • i \. / •. . .:b "7><( --~-

\ ··:faO~ ~ · ~ Title: _ _ ~~--~--- ~ . J , 0.-_ .. ~-

Date: __ :)uJ;__l ~_IC·· ----·-· -- · ·· --
STA TE OF NEW YORK ) 

fl - ) ss: 
-COUNTY OF .IJUUtkc n ) 

On the e,f ay o i the year 201~. before me, the undersigned, 
personally appe (full name) personally known to 
me or proved to me on the basis of tisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me that he/she executed the same in 
his/her capacity, and that by his/her signature on the instrument, the individual, or the person 
upon behalf of which the individual acted, executed the instrument 

Aclcnowledgmenl by a corporation, in New York State: 

On the _ _ day of __ ···---------·--·-- in the year 20_ , before me, the undersigned, 
personally appeared ____ (full name) personally known to 
me who, being duly sworn, did depose and say that hefshclthey reside at 

___ (full mailing address) and that he/she/they is (are) 
the (president or other officer or 
director or allorney in fact duly appoinled) of the 

_____ (full 
legal name of corporation), the corporation described in and which executed the above 
instrument; and that he/shetthey signed his/her/their name(s) ~by the authority of the board 
of directors of said corporation. // ( ·-. . · 

\ ; 
' J ·1 

'l ~ --- 'li:llii/ ~ -..~- _J, _ _ l/_ 
Public, State of New York 

KAREN R. DUTCHER 
NOTARY PUBLIC, STATE Of NEW YORK 
STEUBEN COUNTY #01ST6012212 

COMMISSION EXPIRES AUG. 24, 2008" I B 



EXHIBIT "A" 

Map 
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APPENDIX "A" 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
STATE SUPERFUND ORDERS 



APPENDIX A 

STANDARD CLAUSES FOR ALL NEW YORK STATE 
SUPERFUND ADMINISTRATIVE ORDERS 

The parties 10 the State Superfund Order 
(hereinafter •Order") agree to be bound by 1he 
following clauses which are hereby made a pan of 
the Order. The word "Respondent" herein refers to 
any pany to the Order. other than lhe New York State 
Department of Envlronmcn1al Conservation 
(hereinafter •Department"). 

I. Citizen Par1jcjpptjon Plan 

Within twenty (20) days after the effective dale 
of this Order, Respondent shall submit for review and 
approval a written citizen participation plan prcparcd 
In accordance with the requirements ofECL §27-
1417 and 6 NYCRR sections 375-1.10 and 375-3.10. 
Upon approval. the Citizen Panicipatlon Plan.shall be 
deemed to be incorporated into end mllde a port of 
this Order. 

JI. Develoement. Perfonnonce. and Reporting of 
Worls Plans 

A. Wods Plan Requirements 

All activities at the Sile that comprise any 
clement of an Inactive Hazardous WISle Disposal 
Site Remedial Pto;ram shall be conducted pursuant 
to one or more Department-approved work plans · 
("Wort Plan" or "Work Plans") and this Order and 
aJI activities shall be consistent with the National Oil 
and Hazardous Substances Pollution Contingency 
Plan (NCP). 40 C.F.R. Pan 300, as requimt under 
CERCLA. 42 U.S.C • .§ 9600 et seq. The Work 
Plan(s) under lhi5 Order shall address both on·Sile 
and off-Site conditions and shall be developed and 
implemcmed in accordance with 6 NYCRR § 31S· 
l.6(a). 37S-J.6, and 375-6. Subject to Subparaaraph 
111.E.3,. all Department-approved Work Plan5 shall 
be incorporated into and become enforceable pans of 
this Order. Upon approval oh Work Pion by the 
Department. Respondent shall implement such Work 
Plan in accordance with the schedule contained · 
therein. Nothing in this Subpangraph shall mandate 
that any pu:ticular Work Plan be submitted. 

The Work Plans shall be captioned os follows: 

I. Site Characterization ("SC") Work 
Plan: a Work Plan which provides for the 

identificarion of the presence of any hazardous waste 
disposal at the Sile; 

2. Remedial lnvestigotion/Fcnsibility 
Study ("Rl1FS") Work Pinn: n Work Plan which 
provides for the invescigation of the nature and extent 
of contamination within the boundaries of the Site 
and emanating from such Site and a study of remedial 
alternatives to address such on-site and off-site 
contamination; 

3. Remedial Design/Remedial Action 
("RD/RA") Work Plan: 11 Work Plan which provides 
for the development and imp~mentation of final 
plans and specifications for Implementing 1he 
remedial alternative sec fonh in the ROD~ 

4. "IRM Work Plan" if the Work Plan 
provides for on interim rcmedlol measure; 

5. "Sile Management Plan" if the Work 
Plan provides for the identification and 
Implementation of institutional and/or en,ineerin' 
controls as well as any necessary monitoring and/or 
operation and maintenance of the remedy; or 

6. "Supplemental" Ir additional work plans 
other than those set forth in 11.A. l-5 are ~quired to 
be prepared and implemented. 

B. Submissionflmplemen1atjon of Work Plans 

1. Respondent may opt to propose one or 
more additional or supplemental Work Plans 
(includin; one· or more IRM Work Plans} at any time. 
which the Department shall review for 
app.ropriateness and technical sufficiency. 

2. Any proposed Work Plan shall be 
submitted for the Department's review and approval 
and shall include, al a minimum, a chronological 
description of the anticipated activities, a schedule 
for perfonnance of chose activities, and sufficient 
detail to allow the Department 10 evaluate that Work 
Plan. 

i. The Department shall notify 
Respondent in writins if the Depanment detennines 
that any element of a Department-approved Work 
Plan needs to be modined in order to achieve the 



objec1ivcs of the Work Plan os sci forth in 
Subparagraph· Ill.A or to ensure !hat the Remedial 
Program otherwise protccis human hcallh and the 
environment. Upon receipt of such notification, 
Respondent shall. subject to dispute resolution 
pursuant to Paragraph XV, modify the Work Plan. 

ii. The Department may request. 
subject to dlspu1e resolution pursuant to Paragraph 
XV, that Respondent submil additional or 
supplemental Work Plans for the Site to complete the 
current remedial phase within thirty (30) Days 11fter 
the Depanment's wrinen request. 

3. A Site Management Plan, if necessary, 
shall be submitted in accordance with the schedule 
set forth in the IRM Work Plan or Rem~ial Wortc 
Plan. 

4 . During all field activities conducted 
under a Oepanment-approved Work Plan, 
Respondent shall have on-Site a representative who is 
qualified to supervise the 11ctivities undertaken in 
accordance with the provisions of6 NYCRR 37S-
1.6(aX3). 

S. A Professional Engineer must stamp 
and sign 111 Work Plans other than SC or RllFS Work 
Plans. 

C. Submission oCfjna! Rcpons and Periodic 
Bcoons 

I . In.accordance with the sch~ule 
contained in a Work Plan. Respondent shall submit a 
final report u provided at 6 NYCRR 37S-J .6(b) and 
a final engineering report as provided at 6 NYCRR 
37S-1.6(c). 

2. Any final report or final en;lnccring 
report that includes construction activities shall 
include .. as built" drawings showing ony chan;es 
made to the remedial design or the IRM. 

3. In the event that the final engineering 
report (or the Site requires Site management. 
Respondent shall submit an initial periodic report by 
in accordance with the schedule in the Site 
Management Plan 11nd thereafter in accordance with a 
schedule detennined by the Dcpanmcnt. Such 
periodic report shall be signed by a Professional 
Engineer or by such other qualified environmental 
professional as the Depanment may find acceptable 
and shall contain a certification as provided 111 6 
NYCRR 375-l.8(h)(3). Respondent may petition the 
Department for a dctennination that the institutional 

"--•--..... .... ~ .. -

and/or engineering controls may be tenninated. Such 
petition must be supponed by o statement by a 
Professional Engineer that such controls 11rc no 
longer necessary for the protection of public health 
and the environment. The Department shall not 
unreasonably withhold its approval of such petition. 

4. Within sixty (60) days of the 
Depanment's approval of a Final Report, Respondent 
shall submit such additioruil Work Plans as Is 
required by the Depanment in its approval letter of 
such Final Repon. Failure to submit any additional 
Work Plans within such period shall be a violation of 
this Ordef. 

0 . Review ofSubmjuaJs 

I . The ~partment shall mnke o ,aod faith 
etTort to review and respond in writing to each 
submittal Respondent makes pursuant to this Order 
within sixty (60} D11ys. The Department's response 
shall include, In accordance with 6 NYCRR 375-
l .6(d), an approval, modifiC4lion request. or 
disapproval of the submittal. in whole or in pan. 

i. Subjca to Subl>'fUgraph 111.E.J and 
upon the Depanment's wrinen approval ofa Wcxt 
Plan, such Department-approved Work Plan shall be 
deemed to be incorporated into and made a port of 
this Order and shall be implemented in accordance 
wilh the schedule contained therein. 

ii. lfthe Department modifies or 
requests modifications to a submittal, it shall specify 
the reasons for such modificatlon(s). Within fifteen 
(l 5) Days after the date of the Department's wriaen 
notice that Respondent's submittal has been 
disapproved, Respondem shall notify the Depanment 
of its election in accordance with 6 NYCRR 375· 
l.6(d)(3). If Respondent elects to modify or acccpt 
the Department's modiftcalions to the submittal. 
Respondent shall make a revised submittal that 
incorporates all of the Department's modifacations lO 
the first submittal In accordance with the time period 
set forth in 6 NYCRR 375· I .6(d)(3). In the event 
that Respondent's revised submittal Is disapproved. 
the Oepanment sh11ll set forth iis reasons for such 
disapproval in writins and Respondent shall be in 
violation of this Order unless it invokes dispute 
resolution pursuant to Pamgrnph XV and its position 
prevails. Failure to make on election or failure to 
comply with the election is a violntlon of this Order. 

iii. If the Department disapproves a 
submittal, it shall ~ify the reasons for ilS 
disapproval. Within fifteen (IS) Days after the date 



of the Depanment's written notice that Respondent's 
submittal has been disapproved, Respondent shall 
notify the Depanment of its election in accordance 
with 6 NYCRR 375·1.6{d){4). If Respondent elects 
to modify die subminal, Respondent shall make a 
revised subminal that addresses all of the 
Department's staled reasons for disapproving the first 
submittal in accordance with the time period set fonh 
in 6 NYCRR 375-1.6(d)(4). In lhe event that 
Respondent's revised submittal is disapproved, the 
Department shall set forth its reasons for such 
disapproval in writing and Respondent shall be in 
violation of this Order unless it invokes dispute 
resolution pursuant to Paragraph XV and its position 
prevails. Failure to make an election or failure to 
comply wi&h the election is a violation of this Order. 

2. Within thirty (30) Days after the 
Depanmcnt's approval of a final report, Respondent 
shall submit such final report, as well as all data 
pthered and dtawlnas and subminals made pursuanl 
to such Wort Plan, in an electronic fonnat acceptable 
to the DcP.anment. lflmy document cannot be 
convened into electronic fonnat, Respondent shall 
submit such documcnr in an alternative format 
acceptable to the Deparuncnt. 

E. Ocpanment's Issuance ofa BOP 

I. Respondent shall coopc~te with the 
Department and provide reasonable assisrance, 
consistent with the Citizen Panlcipation Plan, in 
soliciting public comment on the proposed remedial 
action plan ( .. PRAP"), if any. After lhc close of the 
public comment period, the Department shall select o 
final remedial altcmotive for the Site in o ROD. 
Nothin; in rhls Order shall be construed to abridge 
any rights of Respondent, as provided by law, to 
judicially cl!allenge the Department's ROD. 

2. Respondent shall have 60 days trom the 
date of the Department's issuance of the ROD to 
notify the Department in writing whether it will 
implement the remedial activities required by such 
ROD. If the Respondent elects not to implement the 
required remedial activities, then this order shall 
terminate in accordance with Paragraph XIV.A. 
Failure to make an election or failure to comply with 
the election Is a violation of this Order. 

3. Nothing in this Order, in any submittal, 
or in any work plan(s) submined pursuanr to this 
Order shall modify, expand, reduce, or otherwise 
change the remedial activities (including site 
management) required by a ROD issued by the 
DepanmcnL 

F. lnstjtu1jonal1Em;inectinc Control 
Cenif'icgtjon 

In lhe event that the remedy for the Site. ifany, 
or any Work Pinn for the Site, requires institutional 
or engineering controls, Respondent shall submit n 
wrinen certification in accordance with 6 NYCRR 
375· I .8(h)(3) and 375-3.8(h)(2). 

Ill. Penalties 

A. I. Respondent's failure to comply with 
any term of this Order constitutes a violation of this 
Order, the ECL, and 6 NYCRR 37S.2.l l(a)(4). 
Nothing herein nbridgcs Respondent's right to . 
contest any allegalioo that it has failed 10 comply 
with this Order. 

2. Payment of nay penalties shall not in 
any way alter Respondent's obligations under this 
Order. 

B. I. Respondent shall not suffer any penalty 
or be subject to any proceedina or action in the event 
it cannot comply wirh any requiremen1 of this Order 
as a result of any Force Majeure Event as provided at 
6 NYCRR 375-1.S(b)(4). Respondent must use best 
efforts to anticipate the potential Force Majeurc 
Event, bes& efTorts to address any such event as it is 
occurring. and best cffqrts following die Force 
Majeure Event to minimize delay.to the grearcst 
extent possible. "Force Majcure" does not include 
Respondent's economic inability to comply with any 
obligation, the failure of Respondent to make 
complete and timely application for ~Y required 
approval or pennit. and non-attainment of the goals, 
standards, and requirements of this Order. 

2. Respondent shall notify the Department 
in writing within five (5) Days of the onset of any 
Force Majcure Evenr. Failure to give such notice 
within such five (5) Day period constitutes a waiver 
of any claim that a delay is not subjctt to penalties. 
Respondent shall be deemed to know of any 
circvmsunce which it, any entity controlled by it. or 
its contractors knew or should have known. 

3. Respondent shall have the burden of 
proving by a preponderance of the evidence that (i) 
the delay or anricipated delay has been or will be 
caused by n Force Majeure Event; (ii) the duration of 
the delay or the extension sought is waminted under 
the circumstances; (iii) best efforts were exercised to 
avoid and mitigate the effects of the delay; and (iv) 



Respondent complied with the n:quirements of 
Subpar.1graph IV.B.2 regarding timely notification. 

4. If the Department agrees that the delay 
or anticipated delay is nnributablc to a Force Majeure 
Event, the time for performance or the obligations 
that arc affected by the Force Majeun: Event shall be 
extended for a period of time equivalent to the time 
lost because of the force majucrc event, in 
accordance with 375-1.5(4). 

S. If the Department rejects Respondent's 
assertion that an event provides a defense to non
compliance with this Order pursuant to Subparagraph 
IV.B, Respondent shall be in violation of this Order 
unless it invokes dispute resolution pursuant to 
Paragr.iph XV BJ'ld Respondent's position pn=vails. 

IV. Enqy unon Site 

A. Respondent hereby consents, upon 
reasonable notice under the circumstances presented, 
to entry upon the Site (or areas in the vicinity of the 
Site which inay be under the conb'OI of Respondent) 
by any duly ctesfgnated officer or employee of the 
Depamnent or any State agency havingjurisdiction 
with respect to matters addressed pursuant to this 
Order, and by any agent, consultant. contractor. or 
other person so authorized by the Commissioner, all 
of whom shall abide by the health and safety rules in 
effect for the Site, for inspecting, sampling. copying 
records related to the contamination at the Site, 
testipg. and any other activities necessary 10 ensure 
Respondent's compliance with this Order. Upon 
request, Respondent shall (i) provide the Department 
with suitable work space at the Site, including access 
to a telephone, to the extent available, and (ii) pennit 
the Department full access to all non-privileged 
records relating to manm addressed by this Order. 
Raw data is noc considered privileged and that 
portion of any privileged document containing raw 
data must be provided to the Department. In the 
event Respondent is unable to obtain any 

· authorimtion from thlrd·part)' property owners 
necessary to perform Its obllgation5 Wlder this Order, 
the Department may, consistent with its legal 
authority, assist in obtaining such authorizations. 

B. The Depanrnent shall have the right to take 
its own samples and scientific measurements and the 
Department and Respondent shall each have the right 
to obtain split samples, duplicate samples, or both, of 
all substances and materials sampled. The 
Dcpanment shall make the results of any such 
sampling and scientific measurements available to 
Respondent. 

............ -·· -·· ........._ ---- --- .... ·-~ .. •· ·~.,;..,,... . .-.... --.... _......_.., ... . """"·- . " .... ·~ -~ 

V. Payment of State Costs 

A. Within forty-five (45) days after receipt of 
an itemized invoice from lhe Department. 
Respondent shall pay to the Department a sum of 
money which shall represent rc.imbursemenl for State 
Costs as provided by 6 NYCRR 375·1.S (b)(3)(i). 
Failure to timely pay any invoice will be subject to 
late payment charge and interest at 11 rate of 9o/o from 
the date the payment is due un1il the dale the payment 
is made. 

B. Costs shall be documented as provided by 6 
NYCRR 375-l.S{b}(3). The Dcpanment shall not be 
required to provide any other doc.umentation of costs, 
provided however, that the Depanment's records shall 
be available consistent with, and in accordance with, 
Article 6 of the Public Officers Law. 

C. · Each such payment shall be made payable to 
the New York State Oepanment of Environmental · 
Conservation and shall be sent to: 

Director, Bureau of Program Management 
Division of Environmental Remediation 
New York State Department of Enviroomental 
Conservation 
625 Broadway 
Albany, New York 12233-:7012 

D. The Dcpnrtmcnl shall provide written 
notification to the Respondent of any change in the 
foregoing addresses. 

E. If Respondent objects to any invoiced costs 
under this Order, the provisions of 6 NVCRR 375- 1.S 
(bXJ)(v) and (vi) shall apply. Objections shall be 
sent to the Depnrtment ns provided under 
subparagraph Vl.C above. 

F. In the event of non-payment of any invoice 
within the 45 days provided herein, the Dcpanment 
may seek enforcement of this provision pursuant 10 
Paragraph IV or the Department may commence an 
enforcement action for non-compliance with ECL 
'17-1423 and ECL 71-4003. 

VI. Release and Covemml Not to Sue 

Upon the Department's issuance of a Certificate 
of Completion as provided at 6 NYCRR 375-1.9 and 
375-2.9, Respondent shall obtain the benefits 
conferred by such provisions, subject to the terms nnd 
conditions described therein. 



VII. ReseMtjon ofRjghts 

A. Except as provided at 6 NYCRR 375-1.9 
and 375-2.9, nothing contained in this Order shall be 
construed as barring. diminishing, adjudicating, or in 
any way affecting any of the Department's rights or 
awhorities. including. but not limited to, the ri;ht to 
require performance of further investigations and/or 
response action(s), to recover natural resource 
damages, andlor to cxcn:isc any summary abatement 
powers with respect to any person, including 
Respondent. 

B. Except as otherwise provided in this Order, 
Respondent spcclftcally reserves all rights and 
defenses under applicable law respecting any 
Departmental assertion of remedial liability and/or 
natural resource damages against Respondent, and 
further reserves all rights respecting the enforcement 
of this Order, including the rights to notice. to be 
heard, to appeal, and to any other due process. The 
existence of this Order or Respondent's compliance 
with it shall not be construed as an admission of 
liability, fault, wrongdoing. or breach of standard of 
care by Respondent, and shall not give rise to any 
presumption oflaw or finding of fact, or create any 
ripts, or grant nny cause of action, which shall Inure 
to the benefit of any third party. Funher, Respondent 
reserves such rights as it may have to seek and obtain 
contribution, indemnification, and/or any other fonn 
of recovery from its insurers and from other 
pofentially responsible parties or their insurers for 
past or future response and/or cleanup costs or such 
other costs or damaiies arising from the 
conraminatlon at the Site as may be provided by law, 

· including but not limited to rights of contribution 
under section 113(f)(3)(B)ofCERCLA, 42 U.S.C. § 
9613(()(3)(8). 

VIII. Jndcmnjfqtion 

Respondent shall indemnify and hold the 
Department, the State ofNew Yoric, the Trustee of 
the State's natural resources. and their rcprcseotatives 
and employees harmless as provided by 6 NYCRR 
375-:?.S(a){J)(i). 

IX. Pyb!jc Nptjcc 

A. Within thirty (30) Days after the effective 
date of this Order, Respondent shall provide notice as 
required by 6 NYCRR 375-1.5(11). Within sixty (60) 
Days of such filing, Respondent shall provide 1he 
Department with a copy of such instrument certified 
by the n:cording officer to be 11 true and f ailhful copy. 

B. If Respondent proposes to transfer by sale or 
lease lhe whole or any pan of Respondent's interest 
in the Site, or becomes aware of such transfer, 
Respondent shall, not fewer than fony-five (45) Days 
before the date of transfer, or within fony-five (45) 
Days after becoming aware of such conveyance, 
notify the Department in writing of the identity of the 
lranSfcree and of the nature and proposed or actual 
date of the conveyance, D11d shnll notify the 1ransferee 
in writing, with 11 copy to the OcpartmcnL. of the 
npplicability of this Order. However, such obligation 
shall not extend to a conveyance by means of a 
corpo1111c reorganization or merger or the granting of 
any rights under any mongagc, deed, trust, 
assignment, judgment, lien, pledge, security 
agreement., lease, or any other ri;ht accruing to a 
person not affiliated with Respondent to secure 1he 
rcpaymcot of money or the performance of a duty or 
obligation. 

X. Chance of Use 

Applicant sluill notify the Ocpanment at least 
sixty (60) days in advance of any change ofuse, ns 
defined in 6 NYCRR 375-2.2(11), which is proposed 
for the Site, In K1:0rdancc with the provisions of 6 
NYCRR 375-1.l l(d). In the event the Department 
dctennines that the proposed change of use is 
prohibited. the Ocparunent shall notify Applicant of 
such determination within fony.five (45) days of 
receipt of such notice. 

XI. Environmental Ea_3mcnt 

A. lfa Record of Decision for the Site relics 
upon one or more inStilutional and/or engineering 
controls, Respondent (or the owner of the Site) shall 
submit to the Ocpanment for approval an 
Environmental Easement to run with the land in favor 
of the State which complies with the requirements of 
ECL Article 71, Title 36, and 6 NYCRR 375· 
l.8(h)(:?). Upon acceptance of the Environmental 
Easement by the State, Respondent shall comply with 
the requirements of 6 NYC RR 37S-l .8(h)(2). 

8 . If the ROD provides for no action other than 
implementation of one or more institutional controls, 
Respondent shall cause on cnvironmenl41 casement to 
be recorded under the provisions of Subparagraph 
XII.A. 

C. If Respondent does not cause such 
environmental casement to be recorded in accordance 
with 6 NYCRR 375·1.8(h)(2), Respondent will not 
be entitled to the benefits conferred by 6 NYCRR 



375-1.9 and 375-2.9 and the Department mny file an 
Environmental Notice on the site. 

XII.Progress Renons 

Respondent shall submit o written progress 
report of its actions under this Order to the parties 
identified in Subparagraph IV .A. I of the Order by the 
I 0th day of each month commencing with the month 
subsequent to the approval of the first Work Plan and 
ending with the Tennlnatlon date os set fonh in 
Paragraph XIV, unless a different frequency is set 
fonh in a Work Plan. Such reports shall, at a 
minimum, include: all actions relative to the Site 
during the previous reponinQ period and those 
anticipated for the next reporting period; all approved 
nctivity modifications (changC$ or work scope and/or 
schedule); all results of sampling and tests and all 
other data received or generated by or on behalf of 
Respondent.in connection with this Site, whether 
under this Order or ocherwise, in the previous 
repofting period, Including quality assurance/quality 
conlrOI information; infonnatlon regarding 
percentage of completion; unresolved delays 
encountered or anticipated that may affect the future 
schedule and efforts made to mitigate such delays: 
nnd infonnation rego.rding actlvilics undcnaken in 
support of the Citi:r.cn Pank:ipation Plan during the 
previous reporting period and those anticipated for 
the next reportin; period. 

Xlll. Ieanination ofOrdcr 

A. This Order will tcnninate upon the earlier of 
the f ollowlng events: 

I . Respondent' s election in accordance 
with Paragraph 111.E.2 not to Implement the remedial 
activities required pursuant to the ROD. In the event 
of termination in accordance with this Subparagraph. 
this Order shall tcnninatc effective the 5th Day after 
the Department's receipt of the written notification. 
provided, however, that if there are one or more 
Work Plan(s) for which a final report has not been 
approved at the time of Respondent's notification of 
its election not to implement the remedial activities in 
accordance with the ROD, Respondent shall 
complete the activities required by such previously 
npproved Work Plan(s) consistent with the schedules 
contained therein. Thereafter, this Order shall 
tennlnatc effective the Sth Doy after the 
Department's approval of the final report for all 
previously npproved Work Plons; or 

2. The Dcpnrunent's written determinarion 
that Respondent has completed nil phases of the 

Remedial Program (including Site Manogement), in 
which event the termination shall be effective on the 
5th Doy afier the dote oflhe Dcpanment's letter 
stating that all phases of the remedial program have 
been completed. 

B. Notwithstanding the foregoing. the 
provisions contained in Paragraphs VI and lX shall 
survive the tenninalion of this Order and any 
violation of such surviving Paragraphs sh nil be a 
violation of this Order, the ECL, and 6 NYCRR 375-
2. n ( o)( 4 ). subjecting Respondent to penalties as 
provided under Pamgraph IV so long as such 
obligations accrued on or prior to the Tenninotion 
Date. 

C. If the Order Is terminated pur.;uant to 
Subparagraph XIV .A. I, neither this Order nor its 
termination shall affect any liability of Respondent 
for remediation of the Site and!or for payment of 
State Costs, includin~ implementation of removal and 
remedial actions, interest, enforcement, and any and 
all other response costs os defined under CERCLA, 
nor shall it affect any defenses to such liability that 
may be asscned by Respondent. Respondent shall 
also ensure that it docs noc leave the Sile in a 
condition, from the perspective of human health and 
environmental protection. worse than that which 
existed before any accivhics under this Order were 
commenced. Further, the Oeponment's efforts in 
obtaining and overseeing compliance with this Order 
shall constitute reasonable effons under law to obtain 
n voluntary commitment from Respondent for any 
further activities to be undertaken as pan of a 
Remedial Program for the Site. 

XIV. Dispute Resolution 

A. In the event disputes arise under this Order, 
Respondent may, within fifteen (I 5) Days nfter 
Respondent knew or should have known of the facts 
which are the basis of the dispute, initiate dispute 
resolution in accordance with the provisions of 6 
NYCRR 37S-l.5(b)(2). 

B. All cost incurred by the Ocpanmem 
associated with dispute resolution arc State costs 
subject to reimbursement pursuant to this Order. 

C. Nothing contained in chis Order shall be 
construed to authorize Respondent to invoke dispute 
resolution with respect to the remedy selected by the 
Ocpanment in the ROD or any element of such 
remedy, nor to impair any right of Respondent to 
seek judicinl review of the Oepanmcnt' s selection of 
any remedy. 



XV .Miscellaneous 

A. Respondent agrees to comply with and be 
bound by lhe provisions of6 NYCRR Subparts 375-1 
and 37S-2; the provisions of such Subpans that are 
referenced herein are referenced for clarity and 
convenience only ond the failure of this Order 10 

specifically reference any particular regulatory 
provision Is not intended to imply thot suc:b provision 
is not applicable to activities perfonncd under this 
Order. 

8. The Department may exempt Respondent 
from the requirement to obtain any state or local 
pcnnit or other authoriz.ation for any activity 
conducted pursuant to this Order in accordance with 
6 NYCRR 375-l . ll(b), (c), and (d). 

C. l . Respondent shall use best efforts to 
obtain all She access, pcnnits, wements, approvals, 
institutional controls, and/or authorizations necessary 
to pcrfonn Respondent's obligations under this 
Order, includin~ all Depanmcni.i1pproved Work 
Plans and the schedules contained therein. If. despite 
Respondent's best efforts. any access. permits. 
casements, approvals. institudonol controls, or . 
authoriiations caMot be obtained, Respondent shall 
promptly notify the Depanment and include a 
summary of the steps taken. The DeplU'tment may, as 
it deems appropriate and within Its authority, assist 
Respondent in obtaining same. 

2. If an Interest in property is needed to 
implement an institutional control required by c 
Work Plan and such interest cannot be obtained, the 
Oq>artment may require Respondent to modify the 
Work Plan pursuant to 6 NYC RR 37S-l .6(dX3) to 
reflect changes necessitated by Respondent's 
inability to obtain such interest. 

O. The pangraph headings set forth in this 
Order are included for convenlenc:c of reference only 
and shall be disregarded in the constnsction and 
intctpretation of any provisions of this Order. 

E. I. The terms ofdtis Order sholl constitute 
lhe complete and entire agreement between the 
Dcpanment and Respondent concerning the 
implemcn1ntion of the activities required by this 
Order. No term, condition, understanding, or 
agreement purporting to modify or vary any term of 
this Order shall be binding unless made in writing 
and subscribed by the party to be bound. No 
informal advice, guidance, suggestion, or comment 
by the Department shall be construed as relieving 

Respondent of Respondent's obligation to obtain 
. such fonnal approvals us may be required by this 

Order. In the event of a conflict between the tenns of 
this Order nnd any Work Pinn submitted pursuant to 
this Order, lhe tenns of this Order sholl control over 
the terms of the Work Plan(s). Respondent consents 
to ond agrees not to contest the authority nnd 
jurisdiction oflhe Depnnment to enter into or enforce 
this Order. 

2. i. Except as set forth herein, if 
Respondent desires that any provision of this Order 
be chnnged, Respondent shall make timely written 
applic1uion to the Commissioner with copies to the 
parties listed in Subparagraph IV.A. I. 

ii. If Respondent seeks to modify an 
approved Work Plan, a wrinen request shall be made 
to the Department's project manager, with copies to 
the panics listed in Subparal:fllph IV .A. I. 

iii. Requests for a change 10 11 time 
frame set fonh in this Order shall be made in writing 
to dte Department's project anomey and project 
manos~ such requests shall not be unreasonably 
denied and a written response to such requests shall 
be sent to Respondent promptly. 

F. I. lftherc arc multiple panics signing this 
Order, the tenn .. Respondent" shall be read in the 
plural, the obligations of each such party under this 
Order arc joint and several and the insolvency of or 
failure by any Respondent 10 implement nny 
obligations under this Order shall not affect the 
obligations oftlle remaining Rcspondcnt{s) under 1his 
Order. 

2. If Respondent is a pannership, the 
obligations of all general partners (including limited 
partners who act as general partners) under this Order 
arc joint 8Jld several and the insolvency or faih•e of 
any general partner to implement any obligations 
under this Order shall not affect the obligations of the 
remaining panner(s) under this Order. 

3. Notwithstanding the foregoing 
Subparqraphs XVl.F. I and 2, if multiple parties sign 
this Order as Respondents but not all of the signing 
parties elect 10 implement a Work Plan, oil 
Respondents nrc jointly and severally liable for each 
and every obligation under this Order through the 
completion of activities in such Work Plan that all 
such panics consented to; thereafter, only those 
Respondents electing to pcrfonn additional wort 
shall be jointly and severally liable under this Order 
for the obligations and activities under such 



additional Work Plan(s). The parties electing not to 
implement the additional Work Plen(s) shall have no 
obli;ations under this Order relative to the activities 
set forth in such Work Plan(s). Further. only those 
Respondents electing to implement such additional 
Work Plan(s) shall be eligible to receive the relco.sc 
and covenant not 10 sue referenced in Paragraph VII. 

G. Respondent sholl be entitled 10 receive 
conc:ributJon protection and1or tQ seek contn"butfon to 
the extent authorized by ECL 27-1421(6) and 6 
NYCRR 375-1.S(bXS). 

H. Any time llmitntions set forth in Section 
113(&)( I) of CERCLA, as amended, 42 U.S.C. § 
9613(&)( I), Section I 012(h)(2) of the Oil Pollution 
Act, as amended, 33 U.S.C. § 2712(h){2). the Fedmll 
Waler Pollution Control Act, the New York 
Navigation Law, 1he New York Environmental 
Conservation Law. or any other federal or state 
statute or regulation with respect to potential claims 
for natural resource damages against Respondeftt or 
any other time limitations for the filing of potential 
nolural resource .damages claims against Respondent 
under any other applicable state or federal law are 

··"'·- .. _ ...... -

tolled in their entirety from the effective date of this 
Order until termination of this Order. 

I. Unless otherwise expressly provided herein. 
terms used in this Order which arc defined in ECL 
AnicJc 27 or in re;ulations promulgated themlnder 
shall hnve the meaning assigned lo them under said 
statute or regulations. 

J. Respondent•s obligations under this Order 
represent payment for or reimbursement of response 
coslS, and shall.not be deemed to consdtute any rype 
of fine or penalty. 

K. Respondent and Respondent's successors 
and assians shall be bound by this Order. Any 
chance ia ownctShip or corporale Slatus of 
Respondent shall in no way alter Respondent's 
responsibililles under this Order. 

L. This Order may be executed for the 
convenience of the parties hereto, individually or in 
combination, in one or more counterparts, each of 
which shall be deemed to hove the status of an 
executed original and all of which shall 1ogaher 
constitute one and the same • 

..,,,. ___ .... - .. ~ .. 
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16June 2015 
File No. 37990·011 

NYSDEC, Division of Environmental Remediation· Region 8 
6274 East Avon·Lima Road 
Avon, New York 14414 

Attention: Gregory B. Maclean, P.E. 

Haley & Aldrich of New York 
200 Town Centre Drive 
Suite 2 
Rochester, NY 14623 
585.359.9000 

Subject: Memorial Stadium and CPP High School Athletic Field Improvements Work Plan 
Corning Painted Post Area School District 
Corning, New York 

Dear Mr. Maclean: 

This letter presents plans for renovations at the Memorial Stadium (Stadium) and the Corning Painted 
Post Area School District's (District) CPP High School Athletic Fields In Corning, NY, revised in response 
to comments received from the New York State Department of Environmental Conservation (NYSDEC) in 
its letter to Mr. Mike Ginalski (District Superintendent} dated June 10, 2015. The Stadium artificial turf 
has been deemed unsuitable for continued athletic play and the District voters authorized spending on 
the turf replacement project during a proj>osition vote last fall. Please note that in order to expedite 
this process to insure that the most important component of replacement project can be completed in a 
timely manner, we have revised and limited the work plan to eliminate any excavation on the Memorial 
Stadium site, limiting the work to the needed replacement of the turf (see below). As detailed in the 
attached letter from the District Superintendent, the Stadium allows the District to provide core 
curriculum requirements to District Students'fanging from physical education and intermural activities 
for District students to extracurricular activities associated not only with sports programs, but with 
music and other District programs. Without the turf replacement, the Stadium cannot be used, which 
would significantly interfere with the District's ability to provide core curriculum requirements. 
Unfortunately, the time to complete the replacement project is now, as the contractors qualified to 
undertake the work have very limited availability, so if the work is not done now, renovations the 
District is legally required to undertake in order to meet its requirements under its lease and to meet its 
curriculum requirements will be lost and District students w ill suffer the consequences. Further, we note 
the opportunity to complete work that everyone agrees would also provide a critical component to the 
remedy will also be lost for a significant time period. · 

The renovations to the recently constructed natural turf athletic fields on the District's CPP High School 
campus include installation of high netting on the north side of the football practice field and enhanced 
backstop fencing on the baseball field. The renovations at the Stadium consist of turf replacement only, 
which must begin no later than June 22, 2015 in order to complete the project commensurate with the 

............ _.. ... . .... - _,. ..... - ......... . ....... . .. .. .. . _._ - . . -·- .. -· 
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start of the 2015-2016 school year. Fill materials beneath the turf and its associated engineered 
material will not be disturbed. 

The Stadium is owned by the City of Corning (City) and utilized and maintained by the District for 
student activities as mentioned above. The Stadium as well as the CPP High School campus are located 
within the NYSOEC "Study Area" NYSDEC No. 851046 currently being characterized by Corning 
Incorporated (Corning) under an agreement with the NYSOEC. The District has coordinated, and 
attended multiple meetings with the NYSDEC, New York State Department of Health (NYSDOH), City, 
School Board, and Coming since fall 2014 on the topic of replacing the Stadium turf because of the 
likelihood that fill materials (I.e., glass, brick, ash) exist beneath the Stadium that could require 
management, if encountered, during the turf replacement project. 

For project planning purposes, the District has assumed presence of fill materials beneath the Stadium, 
and in that regard has maintained that the current turf (and future replacement turf) and underlying 
engineered materials prevent human contact with the fill materials beneath it. This position has been 
maintained by the District based on available data, current and foreseeable future site use by the 
District, and the characteristic integrity of the construction materials which prevent contact with the fill 
materials. The current turf system consists of a 1.5 inch "turf' which Is comprised of a synthetic yarn 
through fabric with granular infill (the replacement turf wlll be of 2.25 inches), a 2 inch elastic layer (e
layer) pad made of rubber granulate with polyurethane binder, 6 inch stone base with drainage lines, 
and a geoteXtile fabric, and graded compacted engineered base. 

~rmal contact, ingestion, and inhalation of dust associated with the fill materials are the only potential 
exposure pathways by which impacts from such material may result. Based on the information 
available, the turf and underlying engineered materials prevent contact with the fill material beneath it 
and the replacement of the turf in place now will continue to do so. Further, as the NYSDEC has noted, 
contact wlll be prevented in the future If controls are put in place to restrict excavation of that material 
and a plan is implemented to properly monitor and maintain the cover as part of site management; . 
which the applicable regulations and guidance, including DER-10 note should be completed as part of 
the ·final steps of a remedial action (we note DER-10 Section 6.2 (a) a site specific SMP developed In 
accordance with this subdivision is required at all sites upon completion of the final remedial action 
unless the site remedy requires no restrictions'). It should also be noted that DER-10 indicates that 
artificial surface fields are acceptable cover for commercial site use which is the appropriate category 
for college academic and administrative facilities. Although the Memorial Stadium field Is apparently 
not considered a commerc.ial site, there is no material difference In the use of artificial surface fields 
between a high school and a college campus with regards to potential for exposure to subsurface fill. 
Other recreational areas of the Memorial Stadium (such as shotput) are not part of the work scope 
associated with the turf replacement. 

As planning for the turf replacement project progressed, it was determined that only the synthetic turf 
material play surface (approx. 1.5 Inches) requires replacement, and not the underlying drainage and 
engineered materials in addition to the turf. This circumstance will not cause any disturbance of the fill 
materials beneath the engineered material, and therefore will eliminate potential exposure pathways 
during the renovations. 

. ~~~ICH 
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As discussed, recently, Coming's environmental consultant, Weston Solutions, Inc. (Weston) conducted 
soil borings on the stadium property as required by the NYSDEC and provided the results to the City. 
The City provided the results to the District on June 1, 2015. The results indicate that the nature and 
analytical quality of the fill materials beneath the stadium are consistent with the fill materials 
encountered and managed on the CPP High School campus, as assumed. 

High netting and fence post installations are planned at the CPP High School athletic fields to happen 
concurrently with the turf replacement project at the Stadium. It has been assumed that this work will 
encounter fill materials that will require management consistent with previous renovations at CPP High 
School. 

Scope of Work 

The turf replacement project as revised will not require any excavations. Only the turf play surface will 
be replaced and replacement of the turf only will not disturb any fill materials beneath the associated 
engineered material layers. 

The following list Includes planned work activities that will require management of excavated fill 
materials on the CPP High School campus, and the estimated quant ities. 

CPP High School Football Practice and Baseball Fields 

• Four (4) sleeves will be installed to support high safety netting. Each sleeve excavation will be 
30 Inches In diameter and 96 inches deep. Approximately 12 tons of fill material will be 
removed and property disposed. 

• Two (2) sleeves will be installed for additional backstop fencing. Each sleeve excavation will be 
24 inches in diameter and 72 inches deep. Approximately 3 tons of fill material will be removed 
and property disposed. 

Fill Material Management and Monltorjng 

All excavated materials will be ~ontainerized in DOT approved hazardous waste roll-off containers which 
will facilitate transport to a hazardous waste disposal facility In the event the material Is hazardous. 
Although, It Is not anticipated that all of the roll-off containers will contain hazardous fill material. A 
composite sample from each container will be collected for laboratory analysis, for waste profiling 
purposes. Samples will be analyzed for total 8 RCRA metals, PCB's and TCLP 8 RCRA metals in 
accordance with Chemung County Landfill analytical requirements. Roll-off containers will be covered 
and secured onsite pending analytical results. If at any point excavated material is not immediately 
containerized, it will be staged on plastic sheeting, covered, and access to the soil will· be restricted to 
prevent exposure. Materials identified as hazardous would be disposed at Horizon Environmental in 
Quebec, Canada consistent with previous hazardous fill material from the CPP High School campus. 

As it has in the past, the Oistrict will conduct continuous dust control using water as needed, and dust 
monitoring will be performed during all excavation activities. Dust monitoring stations will be placed 
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upwind and downwind of the stadium and athletic fields when excavations are in progress. Dust 
monitoring stations will be equipped with continuously running OustTrak monitors programed with an 
action level of 150 µg/m3. There should be no visible dust during ground intrusive activities in addition 
to the action level of 150 µg/m3. E.xceedances of the action levels will be reported to the 
NYSDEC/NYSDOH as soon as possible. Appropriate actions will take place prior to resuming construction 
activities, if the action level or visible dust is noted. Haley & Aldrich field staff will also monitor for 
volatile organic vapors in the work zone using a handheld photoionization detector. 

Following completion of the proposed work, a Construction Completion report certified by a NYSPE will 
be Issued to the NYSDEC that will summarize activities completed in conformance with this work plan, 
analytical received, as well as final waste disposition. 

Schedule 

The above described work is scheduled to begin on June 22nd. 

Please do not hesitate to contact the undersigned with any questions. 

Sincerely yours, 
HALEY & ALDRICH OF NEW YORK 

Glenn M. White, CHMM 
Senior Project Manager 

c: Michael Gina lski, Superintendent 
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Michael K. Ginalski 
Superi11te11dent of Schools 

CORNING-PAINTED POST 
AREA SCHOOL DISTRICT 

Swdents are the center of au we do. 

June 16, 2015 

Gregory 8. Maclean, P.E., Project Manager 
New York State Department of Environmental Conservation 
Division of Environmental Remediation, Region 8 
6274 East Avon-Lima Road 
Avon, New York 14414 

Via E-Mail and First Class Mail 

Re: Memorial Stadium and East High School Athletic Field Improvements Work Plan 
And the /el/er of Gregory Maclean dated June J 0, 2015 

Dear Mr. Maclean: 

This will acknowledge receipt of your letter which was received Inter in lhe evening on June I 0, 20 I 5 bye
mail (the "June I 0, 2015 Letter"). This letter will respond to each of the points made in your letter, as weil as enclosing 
a revised work plan per.the suggestions made in the June 10, 2015 Letter. 

Please note that in addition to responding to the comments made in the June I 0, 2015 Letter, that in order to 
keep this vital project on track and not lose critical faci lities for next year, the enclosed revised work plan also removes 
any excavation previously proposed for the Memorial Stadium site associated with the replacement of the goal posts 
and replacement of netting. We have removed those components of the project in order to streamline lhe process and 
to eliminate any potential concern associated with excavation associated with those areas. That being said, we arc 
reviewing the financial ramifications to the District of perfonning the goal post and netting replacement in a separate 
phase, and the District retains the right to place those components back into the work pion to include the turf 
replacement, not only based on che financial ramifications of undenaking such work separately (and the impact to the 
schedule of work), but also because no showing has been made lhat indicates any negative impact to lhe environment 
or public health from such work. 

A. The District Remains Willing to Work wich New York Department of Environmental Conservation 
and New York Department of Health Representatives To Address Reasonable Concerns. but the 
District Is Oblieated to Replace the Turf Now 

Preliminarily, I want to reiterate per my previous offers during telephone conversations that the Coming
Painted Post Are School District (the "District"), ·as well as each of its consultants ( .. Haley & Aldrich" or "H&A"}, 
contractors and sub-contractors, are ready, willing and able.to meet with representatives of lhe New York State 
Department of Environmental Conservation ("DEC") and/or the New York State Department of Health ("DOH") at 
any time that works for the parties in the next week either at the Memorial Stadium or at the District offices concerning 
the project referenced above, and specifically the turf replacement project on the Memorial Stadium athletic surface 
(the "Turf Project"). The District has every intention of addressing DEC's and/or DOH's reasonable concerns 
regarding the Turf Project. but as set forth in more detail in this letter, the District has no control over third parties and 
lherefore cannot require same to file and sign agreements etc.; and in any event, lhe District remains legally obligated 
to replace the Memorial Stadium Turf in a timely manner under its lease and because of its obligations under New 
York Education Law. 

Based upon the June 10, 2015 Lener and the enclosures to this letter, including the amended work plan, the 
District contends that it has addressed any legitimate concerns relating to the Turf Project. Further, as detailed herein. 
the District does not believe that drafting and implementation of institutional controls is or should be required under 
the circumstances as a pre-condition for the Turf Project moving forward now, particularly given that the contractors 
and sub-contractors who hove been scheduled to do the work have limited availability and it is unknown when the 
work could be completed in the future. 

.ijt. 
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Further, because the District cannot mandate third porties sign the documents referenced in the June I 0, 20 IS 
Letter including a consent order (us the District is 11 lessee it would not be able to sign a consent order without the 
property owner. the City of Coming also having to sign on), or an interim remedial plan (as we understand it, Coming 
Inc. would need to execute such a document). In any event, given the limited nature of what the District proposes for 
the Turf Project (Including removing as referenced above any excavation associated with the replacement of the goal 
posts or replacing netting) it does not believe any such 'program document' is required for the work proposed, 
particularly given that turf replacement is required to be perfonned by the District without regard to any remedial 
goals it will further at the site. 

B. Respectfully. the Ojsrrlct Contends the Turf Replacemem Work Proposed Does Not Violate Any 
A12p!icable Regulations and No lnstitytjonal Controls Need Be In Place As a Condition to such Work 
Being Implemented 

Further, while do not consider ourselves experts of the DEC regulations, we have reviewed them in detail 
and with some care, and note mere replacement of the turf as proposed does not appear in any way to violate any of 
the regulations cited in the June 10, 2015 Letter. In pertinent part, the District reviewed 6 N.Y.C.R.R. Part 375· 
I. l(b)(2Xi) and cannot understand how the Turf Project (as limited by the enclosed amended work plan) would in 
any way, shape or fonn prevent or interfere with any proposed remedial program associated with the Study Area. 
including the Memorial Stadium site, let alone constitute significant interference with same, or how such work, if 
conducted as the District proposes would result in any adverse effect to the environment or human health. In sum, the 
District is required under its lease (as well as other requirements as set forth herein), to replace the turf because it is 
needed to maintain the field, and for the District to provide core curriculum programs to District students, and the 
manner in which it proposes to do so as detailed in the enclosed work plan would not violate applicable regulations. 

When the independent reasons for the Turf Project to be undenaken now are combined with the fact that such 
replacement would be component of an overall remedy for the Memorial Stadium area. we don't understand how 
proceeding with this work would violate applicable regulations (i.e. interfere, let alone significantly interfere, with 
any work to be done as pan ofa remedy). Similarly, because the District proposes as part of the work plan to properly 
h11ndle and dispose of any hazardous materials in accordance with regulations and requirements (in the same manner 
as it has handled and disposed of such material on District property), we don't understand how completing the work 
would harm the environment or public health, again particularly given the DEC's finding that such work will further 
the remedy at the Memorial Stadium site. Indeed, given the limitations as proposed in the District's amended plan, 
any potential for any issues whatsoever arising from hazardous waste have been all but eliminated. 

In addition, as discussed, the District would' be more than willing to provide any infonnation to the DEC 
which it might seek regarding Memorial Stadium and the work to be perfonned by the District to replace the turf. 
Recently, it was suggested that the District provide infonnation located en the environmental e:lSCment checklist, and 
the District is willing to provide any infonnation it has at its disposal to DEC under the circumstances. Further, the 
District is willing to undertake any other reasonable effort the DEC might identify within the District's control to the 
extent it allows the District to complete the Turf Project in a timely manner (to begin mobilization on June 22, 20 IS 
and start construction work thereafter). To the extent that that the June I 0, 20 IS Letter references the-implementation 
of institutional controls, as we have indicated, the District is ready, willing and able to provide any and all infonnation 
that is available to it to aide in that effort. The District cannot however require third parties beyond its control, 
including Coming Inc. and the City of Coming to make commitments or sign documents. In response to DEC's 
apparent desire for institutional controls be in place ~ turf replacement can be undertaken, there are two (2) 
reasons that this will not work for the District under the circumstances and would not be appropriate in any event. 
First. as indicated, the District has a limited opportunity to complete turf replacement and there are limited finns 
available to do this work. and if it is not done now, it is not known when that work can be completed. If this work is 
not undertaken now, there is no question that the Turf Project will not be able to be completed in time for neid yenr, 
meaning that the District students will suffer for at least a year before they will be able to enjoy sufficient athletic and 
other facilities. 

Further, we note from review of DEC's regulations including its DER guidance, that the kinds of activities 
referenced, including management activities, are to be completed at the end of a remedial process. We submit the Turf 
Replacement is but one of several sleps in any remedial process DEC has identified and could be completed prior to 
drafting or finalizing any institutional controls, including an environmental easement and she management plan. 

Thus, we urge the DEC to review those regulations as well as the District's circumstances, and understand 
that the District needs to move forward now with turf replacement, again with whatever suggestions DEC might make. 



As indicated, the District is under legal obligations to replace the turf, and as such has every intention of 
doing so beginning on Monday, June 22, 2015 with mobilization .at the site. lo the meantime, we reiterate the District's 
offer to make our consultants and contractors available to meet with DEC representatives and! or those from DOH to 
move the project forward and address any reasonable concerns. 

cc: Benjamin Conlon, Esq. w/encl. via e-mail 
Bryan Maggs, Esq. w/enc. via e-mail 
Mark L. Ryckman w/enc. via e-mail 
Glenn White wo/enc. via e-mail 
Or. Dale Wexell w/o enc. via e-mail 

Sincerely, 

Michael K. Ginalski 
Superintendent of Schools 
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June 10, 2015 

Mr. Michael K. Ginalski 
Superintendent of Schools 
Coming-Painted Post Area School District 
165 Charles Street 
Painted Post, NY 14870 

RE: Memorial Stadium and East High School Athletic Field Improvements Work 
Plan 
Study Area Project No. 851046 
Coming (C), Steuben (Co) 

Dear Mr. Ginalski, 

The New York State Department of Environmental Conservations (NYSDEC), in 
consultation with the New York State Department of Health (NYSDOH), has reviewed the 
Memorial Stadium and East High School Athletic Field Improvements Worl< Plan prepared 
by Haley and Aldrich of New York dated June 8, 2015 as well as your related letter dated 
June 9, 2015. 

The work plan proposes an in-kind replacement of the existing turf surface over fill 
material containing ash, brick and glass. This fill has been characterized as part of the 
Study Area project as containing concentrations of certain metals and polycyclic aromatic 
hydrocarbons that exceed NYSOEC's Part 375 Soil Cleanup Objectives for Restricted 
Residential use and/or regulatory criteria for hazardous waste. However, the work plan 
does not include a proposal to place institutional controls on the property to prevent 
potential exposure if the turf surface cover is disturbed. The work plan also lacks 
reference to a site management plan which would provide guidance on how the turf 
surface cover will be properly monitored and maintained. These measures are needed to 
ensure the proposed actions remain protective of public health in the future. 

As we have explained, NYSDEC will not approve a work plan to move forward with the 
turf replacement at the Coming Memorial Stadium property in the absence of the 
following: 

1) A written commitment from the property owner (City of Corning) to impose an 
institutional control in the form of an environmental easement for the controlled 
property which requires compliance with a NYSDEC-approved Site 
Management Plan; and 
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2) Agreement as to the legal mechanism to be utilized for this work to be 
completed at a listed Potential Inactive Hazardous Waste Disposal Site 
(existing order on consent with Corning Incorporated or a new order on consent 
with the District and/or the City of Corning). 

Please be aware that in the absence of the above, future remedial work, such as removal 
of contaminated soil, may be required beneath the turf field or at other portions of the 
Memorial Stadium property. Should the District move forward with the proposed turf 
replacement outside of an approved program, it may also be subject to penalties in 
violation of 6 NYCRR Part 375-1.11(b)(2)(i): 

It is a violation to engage in any activity that will, or that is reasonably: 
(i) anticipated to, prevent or interfere significantly with any proposed, ongoing, or · 
completed remedial program at any site; or 
(ii) foreseeable to, expose the public health or the environment to 8 significantly 
increased threat of hann or damage at any site. 

In addition, soil areas outside of the turf field will need to have a suitable two foot cover 
consisting of soils which meet the soil cleanup objectives for cover material as set forth 
in 6 NYCRR Part 375-6. 7 (d) for restricted residential use. 

Once the necessary commitments and agreements are in place as outlined above, the 
following additional comments regarding the submitted Work Plan will need to be 
addressed prior to approval: 

1. Page 2, paragraph 2 states that "dermal contact, ingestion, and inhalation of dust 
associated with the fill materials have been identified by the NYSDOH as the only 
potential exposure pathways by which impacts from such material may result.• This 
statement should be removed from the work· plan as it is incorrect and not 
appropriate given the context in which it is used in the work plan. 

2. Page 2, paragraph 2: the second sentence should be revised to indicate " ... the 
turf and underlying engineered materials provide sufficient cover to prevent contact 
with the fill material beneath it if controls are put in place to restrict excavation of 
that material and a plan is implemented to properly monitor and maintain the 
cover." 

3. Page 2, paragraph 2 references that artificial surface fields are acceptable cover 
for commercial site use according to DER-10. However, the site is not zoned for 
commercial use; therefore the comparison is inappropriate. In addition, there are 
other active recreational areas (shot put) on the property that would not be 
considered a commercial-site use. 
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4. Page 3, Fill Material Management and Monitoring section: If at any point excavated 
material is not immediately containerized, it should be staged on plastic sheeting, 
covered, and access to the soil should be restricted to prevent exposure. 

5. Page 3, Fill Material Management and Monitoring section: There should be no 
visible dust during ground intrusive activities, in addition to the action level of 150 
ug/m3. In addition, exceedances of any action levels should be reported to 
NYSDEC/NYSDOH as soon as possible. Appropriates actions should be taken to 
resume construction activities, if this situation is to occur. 

6. Following completion of the proposed work, a Construction Completion Report will 
be required in substantial conformance with Section 5.8 of DER-10. 

If you have any questions or need further clarification, please don't hesitate to contact me 
by phone at (585) 226-5356 or email at greg.maclean@dec.ny.gov. 

Sincerely, 

ffefry6 (rwv-k~ 
Gregory 8 . Maclean, P.E. 
Project Manager 
Division of Environmental Remediation 

ec: R. Schick, NYSDEG 
M. Ryan, NYSDEC 
B. Conlon. NYSDEC 
M. Cruden, NYSDEC 
F. Ricotta, NYSDEC 
B. Putzig, NYSDEC 
M. Doroski, NYSDOH 
C. Thumau, NYSED 
R. Negri, City of Coming Mayor 
M .. Ryckman, City of Coming Manager 
M. Ford, Coming Incorporated 
G. White, Haley and Aldrich 



8 June 2015 
File No. 37990-011 

NYSDEC, Division of Environmental Remediation - Region 8 
6274 East Avon-Lima Road 
Avon, New York 14414 

Attention: Gregory B. Maclean, P.E. 

Haley & Aldrich of New Yortc 
200 Town Centre Drive 
Sulte2 
Rochester. NY 14623 
585.359.9000 

Subject: Memorial Stadium and East High School Athletic Field Improvements Work Plan 
Corning Painted Post Area School District 
Corning, New York 

Dear Mr. Maclean: 

This letter presents plans for renovations at the Memorial Stadium (Stadium) and the Corning Painted 
· Post Area School District's (District) East High School Athletic Fields in Corning, NY. The Stadium 

artificial turf has been deemed unsuitable for continued athletic play and the District voters authorized 
spending on the turf replacement project during a proposition vote last fall. The renovations to the 
recently constructed natural turf athletic fields on the District's East High School campus Include 
Installation of high netting on the north side of the football practice field and enhanced backstop fencing 
on the baseball field. The renovations at the Stadium are scheduled to begin on June 15, 2015 and need 
to begin no later than June 20, 2015 in order to complete the project commensurate with the start of 
the 2015-2016 school year. The renovations are needed to provide core curriculum requirements for 
this upcoming academic year, including physical education as well as for intermural and extracurricular 
activities. 

The Stadium is owned by the City of Coming (City) and utilized and maintained by the District for 
student activities as mentioned above. The Stadium as well as the entire East High School campus are 
within the New York State Department of Environmental Conservation (NYSDEC) nstudy Area" NYSOEC 
No. 851046 currently being characterized by Corning Incorporated (Corning) under an agreement with 
the NYSOEC. The District has coordinated, and attended multiple meetings with the NYSOEC, New York 
State Department of Health (NYSDOH), City, School Board, and Corning since fall 2014 on the topic of 
replacing the Stadium turf because of the likelihood that fill materials (i.e., glass, brick, ash) exist 
beneath the Stadium that could require management, if encountered, during the turf replacement 
project. 

For project planning purposes, the District has always assumed presence of fill materials beneath the 
Stadium, and in that regard has maintained that the current turf (and future replacement turf) and 
underlying engineered materials prevent human contact with the fill materials beneath it. This position 

- ·------ --~ ............ _ .... - - -- .... ... 
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has been maintained by the District based on available data, current and foreseeable future site use by 
the District, and the characteristic integrity of the construction materials which prevent contact with the 
fill materials. The current turf system consists of a 1.5 inch "turf' which is comprised of a synthetic yarn 
through fabric with granular infill {the replacement turf will be of 2.25 inches), a 2 inch elastic layer {e
layer) pad made of rubber granulate with polyurethane binder, 6 inch stone base with drainage lines, 
and a geotextlle fabric, and graded compacted engineered base. 

Dermal contact, Ingestion, and inhalation of dust associated with the fill materials have been identified 
by the NYSDOH as the only potential exposure pathways by which impacts from such material may 
result. Based on the information available, the turf and underlying engineered materials provide 
sufficient or more than sufficient cover to prevent contact with the fill material and therefore prevent 
contact. It should also be noted that DER-10 indicates that artificial surface fields are acceptable cover 
for commercial site use which is the appropriate category for college academic and administrative 
facilities. There is no material difference in the use of artificial surface fields between a high school and 
a college campus. 

As planning for the turf replacement project progressed; it was determined that only the synthetic turf 
material play surface {approx. 1.5 inches) requires replacement, and not the underlying drainage and 
engineered materials in addition to the turf. This circumstance will not cause any disturbance of the fill 
materials beneath the engineered material, and therefore will eliminate potential exposure pathways 
during the renovations. 

As discussed, recently, Corning's environmental consultant, Weston Solutions, Inc: (Weston) conducted 
soil borings on the stadium property as required by the NYSDEC and provided the results to the City. 
The City provided the results to the District on June 1, 2015. The results indicate that the nature and 
analytical quality of the fill materials beneath the stadium are consistent with the fill materials 
encountered and managed on the East High School campus, as assumed. 

Stadium renovations will also Include installation of netting, fence posts, and new goal posts, and these 
Installations will require many small-scale excavations through the engineered materials and proper 
management of the excavated fill materials. The management activities are described in more detail in 
the next section, and are consistent with the management of materials during the renovations to the 
East High School campus over the last three years. 

High netting and fence post installations are planned at the East High School athletic fields to happen 
concurrently with the turf replacement project and other renovations mentioned above at the Stadium. 
These activities will encounter fill materials that will require management consistent with previou$ 
renovations at East High School. 

This submittal provides the NYSDEC with details of the work activities and fills management activities 
planned at the Stadium and East High School. 

~~ICH 
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Scope of Work 

The following list includes planned work activities that will require management of excavated fill 
materials, and the estimated quantities. 

Stadium 
• Forty-four (44) sleeves will be installed (22 in each end zone) to support safety netting during 

lacrosse games. Each sleeve excavation will be 24 Inch diameter and 72 inches deep. 
Approximately 60 tons of fill material and soil will be removed and properly disposed. 

• The goal posts will be removed and replaced. Replacement will require two 48"x48"x72" 
excavations. Approximately 11 tons of fill material and native soil will be removed and properly 
disposed. 

• Minor fence enhancements at the entry gate will be completed. Approximately 1 ton of fill 
material may require removal and proper disposal. 

East High School Football Practice and Baseball Fields 

• Four (4) sleeves will be installed to support high safety netting. Each sleeve excavation will be 
30 inches In diameter and 96 inches deep. Approximately 12 tons of fill material will be 
removed and properly disposed. 

• Two (2) sleeves will be installed for additional backstop fencing. Each sleeve excavation will be 
24 inches in diameter and 72 inches deep. Approximately 3 tons of fill material will be removed 
and property disposed. 

Drawings showing the proposed construction locations and details are attached. 

Fill Material Management and Monitoring 

All excavated materials will be containerized in DOT approved hazardous waste roll-off containers which 
will facilitate transport to a hazardous waste disposal facility in the e'!'ent the material Is hazardous. 
Although, It ls not anticipated that all of the roll-off containers will contain hazardous fill material. A 
composite sample from each container will be collected for laboratory analysis, for waste profiling 
purposes. Samples will be analyzed for total 8 RCRA metals, PCB's and TCLP 8 RCRA met~ls In 
accordance with Chemung County landfill analytical requirements. Roll-off containers will be covered 
and secured on.site pending analytical results Materials identified as hazardous would be disposed at 
Horizon Env.lronmental in Quebec, Canada consistent with previous hazardous fill material from the East 
High School campus. 

As it has In the past, the District will conduct continuous dust control using water as needed, and dust 
monitoring will be performed during all excavatipn activities. Dust monitoring stations will be placed 
upwind and downwind of the stadium and athletic fields when excavations are in progress. Dust 
monitoring stations will be equipped with continuously running DustTrak monitors programed with an 
action level of 150 µg/m3. Haley 8c Aldrich field staff will monitor volatile organic vapors in the work 
zone using a handheld photoionization detector. 

~~ICH 
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Haley& Aldrich will summarize activities completed, analytical received, as well as final waste disposition 
in a brief letter report to the NYSDEC. 

Schedule 

The above described work is scheduled to begin on June 15. 

Please do not hesitate to contact the undersigned with any questions. 

Sincerely yours, 
HALEY & ALDRICH OF NEW YORK 

b~J/AV 
Glenn M . White, CHMM 
Senior Project Manager 

Attachments: Figure CA-l49.2 - Stadium Improvement Plan 
Figure CA-L49.3 - Stadium Details 

c: Michael Ginalski, Superintendent 
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Michael K. Ginalski 
Superi111e11de111 of Schools 
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CORNING-PAINTED POST 
AREA SCHOOL DISTRICT 

Students are the center of all we do. 

June 9, 2015 

NYSDEC Division of Environmental Remediation-Region 8 
6274 East Avon-Lima Road 
Avon, New York 14414 

Attention: Gregory B. Maclean, P.E. 

Via E-mail and First Class Mail 

Re: Memorial Stadium and East High School Athletic Field Improvements Work 
Plan Coming Painted Post School District 
Coming, New York 

Dear Mr. Maclean: 

As a follow up to the submission by Haley & Aldrich on behalf of the Coming Painted Post 
School District ("the District") yesterday of the proposed work plan for the turf replacement project, I 
wanted to provide some additional detail as to the schedule for such project in light of the NYSDEC 
Correspondence dated June 5, 2015 from Mr. Conlon ("the DEC's June 5 Letter"). 

As background, the District has met with the multiple parties that have an interest in the 
Memorial Stadium regarding the plans for the scheduled turf replacement beginning during the fall of 
2014. The District has determined based on available information and input from its consultant that 
impacted fill material exists in the subsurface which is similar in nature to fill materials observed during 
work conducted on the East High School campus over the past three years. The scope of the activity 
planned as part of the turf replacement project, including small-scale excavations, is proposed to be 
conducted in the same manner as the work completed by the District at East High School by its 
con~ractors and is appropriately protective as well as compliant with applicable regulation. Th~ District 
is informed that the turf replacement as it will be undertaken by its contractors will not disturb the 
sublayers of engineered materials under the turf fabric. As discussed, the work plan for the activities 
was prepared and distributed to the NYSDEC, the City of Coming, and Coming Incorporated on June 8, 
2015 (an extra copy is enclosed of that submission). 

In its extensive previous discussions and correspondence on this issue, the District has 
maintained, based on consultation with Haley & Aldrich. available information, guidance and other 
criteria that the turf material (in place now and to be replaced as proposed) and its sublayers constitute a 
protective barrier from contact with impacted fill materials beneath it, and since contact has been the 
only manner identified by which impacts form the fill material at issue may take place, the District 
maintains that the turf replacement will provide sufficient or more than sufficient cover. The DEC's 
June 5 Letter indicates the Department consulted with the NYSDOH, and reached the conclusion that 
the turf replacement is a suitable, in- kind remedy and provides a sufficient cover under the 
circumstances without waste removal or additional cover being added. The DEC's June 5 Letter states 
DEC has also determined that appropriate regulatory measures consisting of an environmental 

165 Charles Street, Painted Post, NY 14870 Tele: 607-936-3704, Ext. 1001 Fax: 607-654-2735 mqmalskj@copmajl.com 
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easement to presumably incorporate a Site Management Plan be prepared as part of a final remedy and 
has offered regulatory options as to how to implement same. Consistent with the DEC's June 5 Letter's 
plain language and the applicable regulations and guidance which provide that the filing of any site 
management plan as part an environmental easement be completed after .the remedy is constructed, the 
District plans to move forward as scheduled with the stadium turf replacement project with 
mobilization to take place on June 15, 20 t 5. The District will assist, as appropriate, each of the parties 
referenced with the development of either of the documents referenced in DEC's correspondence, if 
reqt,1ested to do so. 

Please call me with any questions. 

Sincerely, 

Michael K. Ginalski 
Superintendent of Schools 

cc. Benjamin Conlon, Esq. w/encl. via e-mail 
Bryan Maggs, Esq. w/encl. via e-mail 
Mark L. Ryckman w/encl. via e-mail 
Glenn White wo/encl. via e-mail 
Dr. Dale Wexell w/o encl. via e-mail 




