NEW YORK STATE DEPARTMENT OF ENV IRONMENTAL CONSERVATION

In the Matter of the Settlement
For the Reimbursement of Adm inistrative
Costs for Inactive Hazardous Waste Disposal
Site, Under Article 27, Title 13, and
Article 71, Title 27 of the
Environmental Conservation Law
of the State of New York
by

ORDER ON CONSENT

and
ADMINISTRATIVE
SETTLEMENT
Index# A4-0840-l 4-I 0
Site# 401058

/\ Lot in Delmar, Inc.,
Estate of Elizabeth Z. Smi th,
Settling Respondents.

WHEREAS,
I.
A.
The New York State Department of Environmental Conservation (the
" Department" or " DEC") is responsible for enforcement of the Environmental Conservation Law
of the State of New York ("E.C.L.") and the New York State Finance Law and such laws provide
the Department authority to enter into this Order on Consent and Adm ini strative Settlement (the
·'Order").
B.
The Department is responsible for carrying out the policy of the State of
New York to conserve, improve, and protect its natura l resources and environment and control
water, land, and air pollution consistent with the authority granted to the Depa11ment and the
Commissioner by Art icle I, Title 3 of the E.C.L.
C.
The Department also asserts that it has the authority, inter alia, to prov ide for the
prevention and abatement of all water, land, and air poll ution. See, e.g., E.C. L. § 3-030 I ( I )(i).
D.
This Order is issued pursuant to the Department's authority under, inter alia,
E.C.L. Article 27, Title 13, E.C.L. Article 71 , Title 27, and E.C.L. § 3-0301 and section 97-b of
the State Finance Law, and resolves Settling Respondents ' liabi lity to the State under the
Comprehensive Envi ronmenta l Response, Compensation and Liability Act of 1980, as amended
(''CERCLA") 42 U.S.C. § 960 I et seq., to the exten t set forth herein. Accordingly, to the extent
set forth in Subparagraph Xlll.D, pursuant to CERCLA § 11 3(1)(3)(8), 42 U.S .C. §
96 13(1)(3)(8), Settling Respondents may seek contribution from persons who are not parties to
th is Order.
E.
The Commissioner of the New York State Department of Environmental
Conservation is the designated Trustee for Natural Resources in accordance with applicable state
and fede ra l law.

F.
6 NYC RR§ 375-2. 11 (c)(I )(i i) authorizes the Department to expend money of the
hazardous waste remedial fund provided for at State Finance Law§ 97-b to pay for the c leanup
or restoration to its original state of any area where contaminants were disposed of or possessed
unlawfully contrary to E.C.L. § 27-0914. 6 NYCRR § 375-2.11 (c)( I)(iii) authorizes the
Department to expend moneys of the hazardous waste remedial fund provided fo r in State
Finance Law§ 97-b to pay for site identification, classification, and investigation activities
including, but not limited to testing, analyses, and record searches and the Department's related
administrative activities.
2.
This Order relates to two parcels of property, both located at 156 Delaware A venue,
Town of Beth lehem, Albany County, New York ("the Site"). The two parce ls constitute Town
of Bethlehem Tax Parcel 86. I 0-2-1. Parcel I abuts Delaware Avenue and includes the building
on the Site; Parcel 2 consists of undeveloped land behind the building. Exh ibit A is a map of the
Site, showing the parcels ' genera l location.
3.
Leonard C. Smith acquired Parcel I in 1946 and Parce l 2 in 1952 and operated the Site as
a bus depot until the early 1960s. Upon his marriage, in or about March 1960, Leonard
conveyed Parcel 2 to himself and his wife Kathryn as tenants in common.
4.

Upon Leonard 's death in 1972, Kathryn took title to and otherwise inherited both parcels.

Jn 1990, Kathryn leased the Site to Roxy-Un ited Cleaners, Inc. ("Roxy"). Roxy operated
5.
the Site as a dry cleaner from at least 1990 until 2004. In its dry cleaning operations at the Site,
Roxy used hazardous substances, includ ing chlorinated dry c leaning solvents and other
chlorinated volatile organic compounds, wh ich resulted in releases of hazardous substances into
the env ironment, with the principal contaminant being tetrach loroethene ("PCE") and its
breakdown products.
Jn December 1994, Kathryn formed an entity known as A Lot in De lmar, Inc. ("A Lot in
6.
Delmar"), a corporation authorized to do business under the laws of the State of New York.
Kathryn conveyed Parcel 2 to A Lot in Delmar in December 1994. A Lot in Delmar currently
owns the real property known as Parcel 2.
7.
In 2004, Roxy ceased dry c leaning operations at the Site. In 2005, Noe Street, LLC
leased the Site and operated it as a dry cleaner doing business as Best Cleaners. In 20 12, Best
C leaners moved its dry cleaning operations from the Site and the Site is now vacant.
Jn 2005, Kathryn Smith died. Upon her death, Kathryn's estate - includ ing the real
8.
property on which the Site is located and all shares in A Lot in Delmar - passed in 2006 to her
daughter-in-Jaw Elizabeth Z. Smith, individually. Elizabeth was the sole beneficiary of
Kathryn's estate. Between 2007 and 2009, after multiple spills and releases of hazardous
substances had been reported, the Department sampled soi l and groundwater at the Site, which
revealed that the soil and groundwater had been contaminated w ith chlorinated solvents, most
notably the ch lorinated dry cleaning solvent PCE and its breakdown products.
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9.
In January 20 I 0, the Department notified Elizabeth that it planned to list the Site in the
RegistJy of Inactive Hazardous Waste Disposal Sites in New York State (" Registry") as the
"Former Roxy Cleaners" Site, Site No. 40 I 058, with a Class "2" classification, meaning that the
Site constitutes a significant threat to the public health or the environment and remedia l action is
required. On February 11, 20 I 0, the Department listed the Site on the Registry.
I 0.
Elizabeth passed away on March 13, 20 I 0. With the exception of certain pieces of
personal property, which Elizabeth ' s will bequeathed to specific ind ividuals, El izabeth 's will
bequeathed the residue of her estate to The Hospice of Naples, includ ing her real property and all
shares of A Lot in Delmar. In November 20 I 0, the executor of her estate conveyed title to Parcel
I of the Site to A Lot in Delmar. A Lot in Delmar currently owns both Parcel I and Parcel 2,
which together make up the Site.
11.
In December 20 I 0, the Department referred the cleanup of the Site to the agency's
Division of Environmental Remediation with the use of funding from the State Superfund
pursuant to E.C.L. Article 27, title 13 and State Finance Law§ 97-a. The Department initiated a
State-funded Remedial Investigation and Feasibil ity Study, wh ich are intended to define the
nature and extent of contamination and to evaluate remed ial alternatives.
12.
In July 2012, the Department completed its Remedial Investigation and Feasibi lity Study.
In February 20 13, the Department issued a Proposed Remedial Action Plan for public comment.
13.
In March 2013, the Department issued its Record of Decision, which set forth the
selected remedial action plan for the Site, including excavation of contam inated soils, an
environmental easement providing for land use and groundwater use restrictions, implementation
of engineering controls, and evaluation of potential soil vapor intrusion and recommendations to
mitigate soil vapor intrus ion into on-Site and nearby bu ildings. The Record of Decision also
conta ined recommendations to mitigate so il vapor intrusion, provisions to manage and inspect
the identified engineering controls, and steps necessary to facil itate continued monitoring of onsite contam ination. A copy of the Record of Decision is attached as Exhibit B.
14.
The Record of Decision includes but is not lim ited to remed ial plan design, excavation of
on -site soils, in-situ chemica l ox idation, vapor mitigation, institutional contro ls, and a Site
Management Plan ("SMP") and Monitoring Plan. See Record of Decision, Section 7, pp. 11 - 14.
15.
In rel iance upon Settli ng Respondents agreement conta ined in this Order and in the
Stipulation of Withdrawal, any changes to the Record of Decision or the selected remedy as a
result of this Order will be reflected in a DEC minor remedy modification memorandum or other
appropriate explanation, wh ich will be placed in the Department's file and provided to Settling
Respondents, and may include but not be limited to additional remed ial activ ities associated with
the area beneath the bu ilding and/or other actions consistent with the Record of Decision.
16.
To the extent appl icable to the Site, the SMP wi ll include, but may not be limited to, an
excavation plan, descriptions of the env ironmental easement to restrict use, provisions for
evaluating soil vapor intrusion, mainta ining engineering controls, maintaining DEC access to the
Site, a monitoring plan to assess the performance and effectiveness of the remedy, and an
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operation and maintenance plan to insure continued operation, maintenance, monitoring,
inspection, and reporting of all aspects of the remedy.
17.
Pursuant to the legal authorities stated herein, the Department has spent and anticipates
the need to spend additional monies from the hazardous waste remedial fund for the
implementation of a Remedial Program, 1 including the implementation of the Record of
Decision to remediate the hazardous wastes and/or substances identified on or in proximity to the
Site. These expenditures arc authorized by and in conformance with relevant and applicable
state and federal law.
18.
The objectives and conditions of this Order, as detailed below, are for (i) the Settling
Respondents to pay a portion of the Department' s past and future response costs at the site from
the proceeds of a future sa le of the property; (ii) the Settling Respondents to demolish the
existing building on the Site; (iii) the Settling Respondents to grant an Environmental Easement
to the Department for the Site as provided for in E.C.L. Article 71, Title 36; (iv) the Department
to develop an SMP after the implementation of the remedy; (v) Settling Respondents and/or a
successor in title to the Site to comply with the SMP; (vi) the Department to release and
covenant not to sue the Settling Respondents for the remediation of the Site and for the
reimbursement of Site-related response costs upon the execution of this Order; (vii) the
Department to provide the Settling Respondents with contribution protection provided by
CERCLA Section I I 3(f)(2), 42 U.S.C. § 96 I 3(f)(2), and/or any other applicable federa l or state
law for matters addressed by this Order; and (viii) the Department to release and covenant not to
sue any successor in title to the Site for the remed iation of the Site and for the reimbursement of
Site-related response costs and to provide the same contribution protection afforded to the
Settling Respondents upon the execution of an order memorializing compliance with the SMP.
19.
The Settling Respondents consent to the Department' s issuance of this Order without an
admission or finding of liability of any kind. The parties recognize that the implementation of
this Order will expedite the cleanup of the Site and the adm inistration of the Estate of El izabeth
Z. Smith, and that this Order is mutually acceptable, fair, reasonable, and in the public interest.
20.
Solely with regard to the matters set forth herein, the Settling Respondents hereby waive
any right to a hearing regarding their liability as may otherwise be provided by law, consent to
the issuance and entry of this Order, and agree to be bound by its terms and conditions. The
Settling Respondents consent to and agree not to contest the authority or jurisdiction of the
Department to issue or enforce this Order, and agree not to contest the validity of this Order or
its terms and conditions.
NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:

1

As the term is defined in 6 NYCRR §375-l.2(ap).
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I.

Order-Specific Defin itions

Unless otherwise expressly provided herein, terms used in this Order which are
A.
defined in E.C.L. Article 27 or in regulations promulgated thereunder shall have the meaning
assigned to them under said statute or regulations, or amendments thereto. The following terms
shall have the following meaning:
The Site: The real property designated by the Department as New York
I.
State Inactive Hazardous Waste Site Number 40 I 058, approximately I. I acres in size,
known as the " Former Roxy Cleaners" located at 156 Delaware A venue, Tax Parcel
86.10-2-1 in the Town of Bethlehem, Albany County, New York. The Site shall
encompass Parcels I and 2, as described above. See Exhibit A.
2.
Covered Contamination: Any release of hazardous substances, as that
term is defined in 6 NYCRR §§ 375-l .2(am) and (w) that occurred prior to the Effective
Date of this Order. Covered contamination includes any migration of hazardous
substances after the Effective Date of this Order resu lting from the release of such
hazardous substances that occurred prior to the Effective Date of this Order.
3.
Effective Date: This Order shall become effective when Settling
Respondents file the accompanying Stipulation of Withdrawal and it is entered by the
Clerk of the Court (the " Effective Date").
4.
Settling Respondents: Settling Respondents shall constitute A Lot in
Delmar, Inc. and the Estate of Elizabeth Z. Smith.
11.

Payment. Property Transfer, and Other Actions

A.
The Settling Respondents shall transmit to the Department, within 30 days of the
Effective Date, a certified check or money order in the amount of $1500, representing
reimbursement of costs associated with the implementation of the soil vapor/sub-slab
depressurization remedial system at the real property adjacent to the Site, and known as 154
Delaware A venue, Tax Parcel 86.10-2-2, Bethlehem, New York 12159. This payment shal I be
made pursuant to Section VI, below.

B.
Within 30 days of the Effective Date, the Settling Respondents shall make all
necessary preparations to demolish the building on the Site, including applying for any and all
permits. The Settling Respondents shall demolish the building on the Site but shall leave in
place and not disturb the existing concrete floor slab, which the Department will address during
remedial activities. The Settling Respondents shall coordinate demolition with the DEC Project
Manager for the Site; the Settling Respondents shall complete all demolition and associated
activities on the Site by December 15, 2014, or as otherwise agreed to in writing by the DEC
Project Manager.
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C.
Commencing on the Effective Date, the Settling Respondents, their principals,
agents, executors, employees, attorneys, successors, and assigns shall refrain from using the Site,
or such other property, in any manner that would interfere with or adversely affect the
implementation, integrity or protectiveness of the remedial measures performed and to be
performed on the Site.
D.
The Settling Respondents sha ll make a good faith effort to sell the Site to a bona
fide purchaser as soon as possible after the Effective Date. The Settling Respondents agree not
to sell the Site to Roxy or any affiliate or any other potentially responsible party for cleanup of
the Site, and further agree to provide the Department a copy of the contract of sale upon signing
of the contract.
E.
Within 30 days of the c losing of the sale of the Site, the Sertling Respondents
shall pay to the Department 60% of the purchase price paid by a bona fide purchaser net of the
reasonable costs of closing the sale of the Site. Jn the event that the sale includes both the Site
and the adjacent real property, known as 154 Delaware Avenue, Tax Parcel 86.10-2-2,
Bethlehem, New York 12159, the Settling Respondents' shall pay the Department either ( I)
60% of 19.4% of the tota l purchase price pa id by a bona fide purchaser net of the reasonable
costs of closing the sale, or (2) $I 00,000, whichever amount is greater. A detailed accounting of
all closing costs, including reasonable attorneys ' fees, shall be provided to the Department at the
time of such payment. Such payment shall be made pursuant to Section VI, below.
F.
Prior to executing a contract of sale for the Site or simi lar instrument, the Settling
Respondents shall inform in writing any third party who seeks to obtain title to or possessory
interest in the Site of the existence and applicabil ity to the Site of this Order, including the
Environmental Easement and the Department-approved Site Management Plan. The Senling
Respondents shall not transfer title, grant a possessory interest, or otherwise encumber title to the
Site until the Environmental Easement required under Section 111 of this Order has been filed and
recorded by the County Clerk.
G.
The Settling Respondents, and their successors and assigns, will undertake at their
cost and expense the requirements of the SMP. The Depa11ment wi ll prepare an SMP for the Site
after implementation of the Record of Decision. To the extent possible, the Department wi ll
work with Settling Respondents to identify the possible and likely elements of the SMP prior to
the implementation of the remedy selected in the Record of Decision in order to inform any
potential purchaser of the Site. Any such cooperation by the Department will not bind the
Department to the terms discussed prior to the implementation of the selected remedy, as
updated by a minor remedy modification memorandum required in Section IV below.
H.
In the event of a sale, assignment or transfer of the Site, or a sale, assignment or
transfer of any interest in the Site in whole or in part, the purchaser, assignee or transferee must
consent in writing to be bound by the terms of th is Order by delivering to the Depa1tment a
validly executed Consent of Additiona l Signatory (attached as Ex hibit C). Upon submission of
such Consent of Additional Signatory, the Settling Respondents' obligations or those of any
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seller, assignor or transferor obligations under this Order shall terminate. Upon execution of a
Consent of Additional Signatory, the purchaser, assignee or transferee shall be subject to all the
requirements of this Order. Only upon full and complete compliance with the terms of this
Order shall Settling Respondents and any Additional Signatory to this Order be entitled to the
release and other provisions provided in th is Order for the Covered Contamination, but in no
event shall any Additional Signatory have stand ing to challenge this Order, the March 2013
Record of Decision, or any other agency action regarding the matters addressed herein. The
seller, assignor or transferor will continue to be entitled to all of the benefits provided by this
Order, subject to Section Vlll below.
I.
The Settling Respondents shall file and record both this Order and the
accompanying Stipulation of Withdrawal with the Albany County Clerk within 30 days of the
Effective Date, and shall assure placement of this Order in the Site's chain of title.

Ill.

Env ironmental Easement

A.
Settling Respondents shall submit to the Department for approval an
Environmental Easement ("EE") to run with the land in favor of the State which complies with
the requirements of E.C.L. Article 71, T itle 36, and 6 NYCRR § 375-l .8(h)(2) for the Site.
B.
The EE executed by the Settling Respondents shall comply with the requirements
of 6 NYCRR § 375-l .8(h)(2) and DEC Program Policy DER-33/lnstitutional Controls: A Guide
to Drafting and Recording Institutional Controls, issued December 3, 20 I 0 ("DER-33"). A
model EE is attached as Exhibit D to this Order.
C.
Upon acceptance of the EE by the State, Settling Respondents shall file, and
record the EE in compliance with E.C.L. § 71-3605(8).
IV.

Remedy Modification

As a result of Settling Respondents' agreement to demolish the Roxy building on the Site, within
ten (I 0) days of the Effective Date, the Depa11ment shall provide a copy of a minor remedy
modification memorandum to Settling Respondents
Y.

Access

Commencing on the Effective Date, the Settling Respondents shall provide the State and its
representatives, including the Department and its contractors, with access at all reasonable times
to the Site, for the purpose of conducting any removal, remed ial, or response activity related to
the Site. The Department shall make good faith efforts to notify the Site owner and/or tenant in
possession prior to entering the Site and, to the extent possible and reasonable, avoid interfering
with business activities on the Site. Such removal , remedial, or response activities may include,
but are not limited to, the following:
1.
Monitoring, investigation, removal, remed ial or other activities at the Site;
11.
Verifying any data or information submitted to the State;
111.
Conducting investigations relating to contamination at or near the Site;
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1v.
Obtaining samples;
v.
Assessing the need for, planning, or implementing additional response
actions at or near the Site;
vi.
Assessing the Settling Respondents' or any subsequent owners'
compliance with the institutional controls on the property; and
vii.
Determining whether the Site or other property is being used in a manner
that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Order.
VJ.

Payment

A.
Each payment requi red by Section II above shall be made by Electronic Fund
Transfer ("EFT") to the New York Office of the Attorney General account in accordance with
current EFT procedures and the instructions provided to the Settling Respondents by the
Department following lodging of this Order.
B.

The Settling Respondents shall transmit confirmation of such payment to:

Office of the New York Stale Attorney General
Empire State Plaza, Agency Building #4 - 4 111 Floor
Albany, NY 12224
fiscalops@ag.ny.gov
MAUREEN F. LEARY
MEREDITH G. LEE-CLARK
Assistant Attorneys General
Office of the New York State Attorney General
Env ironmenta l Protection Bureau
Albany, NY 12224-0341
Meredith.Lee-Clark@ag.ny.gov
BENJAMIN CONLIN
ANDREW 0. GUGLIELMI
Office of General Counsel
New York State Department of Environmental Conservation
625 Broadway
Albany, NY 12232
andrew.guglielmi@ dec.ny.gov
VII.

Release and Covenant Not to Sue

A.
In consideration of the Settling Respondents ' payment in ful l of the total amount
due under th is Order and performance of a ll other requirements of th is Order, the Department
releases, d ischarges, and covenants not to sue or take any c ivil, judicial or administrative action
under any federal, state, local, or common law against the Settling Respondents, subject to the
provisions of Section Vlll below, with respect to any and all past, present, and future claims or
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causes of action, administrative or judicial, civil, in law or in equity, for past or future
investigation costs, response costs or remedial action arising out of or relating to Covered
Contamination as defined in Section I, Paragraph /\2 above.
B.
In consideration of the release provided by the Department, the Settling
Respondents release, discharge, and covenant not to sue to take any civil, judicial or
administrati ve action under any federal, state, loca l or common law against the State of New
York or its agencies, wi th respect to any and alI past, present, and future claims or causes of
action, administrative or j udicial, or civil, in law or in eq uity, for past or future investigation
costs, response costs or remedial action arising out of or relating to Covered Contamination as
defined in Section I, Paragraph A2 above.

C.
Upon execution of the Consent of Additional Signatory and continued
compliance with this Order, the Department releases, discharges, and covenants not to sue or
take any civil, judicial or administrati ve action under any federal, state, loca l, or common law
against the Settling Respondents' successors in title, subject to the provisions of Section VIII
below, with respect to any and all past, present, and future claims or causes of action,
administrative or judicial, civil, in law or in equity, for past or future investigation costs,
response costs or remedial action aris ing out of or relating to Covered Contamination as defined
in Section I, Paragraph A2 above.
D.
If the Department alleges that a person entitled to the benefit of any of the
releases or covenants contained in this Section VII is not in compliance with the terms of this
Order, the Department will notify such person(s) and include a statement of the nature of the
al leged noncompliance and the period of time in wh ich to cure the noncompliance. If the
noncompliance is cured within the time period stated, the benefits of the releases and covenants
afforded by this Section VIII shall continue to apply to such person(s). /\ny dispute regarding
compliance shall be addressed in the manner described in Section XI below.
VIII.

Reservation of Rights

A.
The Department does not release either the Settling Respondents or any
subsequent owner of all or part of the Site from liability for releases of hazardous substances
occutTing after the Effective Date, other than the migration of existing Covered Contamination.
B.
The Release and Covenant Not to Sue set forth above (Section VII) does not
pertain to any matters other than those expressly specified in that section. The Department
reserves and thi s Order is without prejudice to al l ri ghts against Sett Iing Respondents with
respect to all other matters, including, but not limited to, claims based on a fa ilu re by Settling
Respondents to meet a requirement of this Order, including but not lim ited to Payment, Property
Transfer and Other Actions (Section II), Environmental Easement (Section 111), and Access
(Section V).
C.
Except as provided in Paragraph XI of this Order, in the event that the Settling
Respondents or any subsequent purchaser or any other person or entity bound by the terms of
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this Order brings any action in law or equity wi th respect to the matters covered herein, this
release and covenant not to sue shall be void ab initio as to that person or entity.
IX.

Contribution Protection

Pursuant to CERCLA Section 11 3(1)(2), 42 U.S.C. § 96 I 3(t)(2), as of the Effective Date
of this Order and the accompanying Stipulation of Withdrawal, the Seu ling Respondents and any
subsequent purchaser, assignee, or transferee executing a Consent as Additional Signatory to this
Order shall not be liable for claims for contribution regarding matters addressed in this Order
and the Stipulation of Withdrawal. Such settlement does not discharge any other potentially
liable persons except as set forth in Paragraph VII, but shall reduce their potential liability by the
amount of this settlement.
X.

Indemnification

Settling Respondents shall indemnify and hold the Department, the State of New York,
the Trustee of the State' s natura l resources, and their representatives and employees harmless as
provided by 6 NYCRR § 375-2.5(a)(3)(i).
XI.

Dispute Resoluti on

In the event that any disputes arise under this Order, Settli ng Respondents may, within
fifteen ( 15) days after Settling Respondents knew or should have known of the facts that are the
basis of the dispute, initiate dispute resolution in accordance with the provisions of 6 NYCRR §
375-l .5(b)(2). All rights and remed ies provided in 6 NYCRR § 375- 1.5 shall apply to any
disputes arising under this Order.
XII.

Communications

A.
A II written communications requ ired by this Order shall be transmitted by United
States Postal Service, by private courier serv ice, or hand delivered as foll ows:
I.

Communications from the Settling Respondents sha ll be sent to:
David J. Chiusano
Di vision of Environmental Remediation
New York State Department of Environmental Conservation
625 Broadway, I2'h Floor
Albany, New York 12233-7017
david.chiusano@dec.ny.gov
Andrew 0. Guglielmi, Esq.
Office of General Counsel
New York State Depaitment of Environmental Conservation
625 Broadway, 14th Floor
Albany, New York 12233-1500
andrew.guglielm i@dec.ny.gov
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2.

Communications from the Department to the Settling Respondents shal l be sent

to:
Robert H. Feller, Esq.
Bond Schoeneck & King PLLC
I I I Washington A venue
Albany, New York 12210-2211
fel lerr@bsk.com
Bradley G. Rigor
Executor of the Estate of Elizabeth Z. Sm ith
Quarles & Brady, LLP
1395 Panther Lane
Naples, FL 34109-7874
brad.rigor@quarles.com
B.
Either party or their successors or assigns may amend the persons receiving
communications by properly notifying the other parties.

XIII.

Miscellaneous

A.
The terms of this Order shall constitute the complete and entire agreement
between the Department and the Settling Respondents concerning the actions required by this
Order. No term, condition, understanding or agreement purporting to modify or vary any term of
this Order shall be binding unless made in writing and subscribed by the party to be bound. No
informal advice, guidance, suggestion, or comment by the Department shall be construed as
relieving the Settling Respondents of their obligation to obtain such formal approvals as required
by this Order.

B.
The Settling Respondents ' successors and assigns, which for the purposes of th is
Order include future owners of the Site, sha ll be bound by this Order and the terms of this Order
shall inure to the benefit of the Settling Respondents and their successors and assigns. Any
change in ownership or corporate status of any Respondent including, but not limited to, any
transfer of assets or real or personal property, shall in no way alter such Respondent's
responsibilities under this Order.
C.
The paragraph headings set forth in this Order are included for conven ience of
reference on ly and shall be disregarded in the construction and interpretation of any provisions of
this Order.
D.
Pursuant to CERCLA § I I 3(f)(3)(b), 42 U.S.C. § 96 I 3(f)(3)(8), Settling
Respondents may seek contribution from persons who are not parties to this Order.
E.
Except as set forth herein, if the Settling Respondents or their successors or
assigns desire that any provision of this Order be changed, they shall make timely written
application to the Commissioner with copies to the parties listed in Section XII herein. The
Commissioner or the Commissioner's designee shall timely respond.
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F.
Changes to a time frame set fo1th in this Order shall be accomplished by a written
request to the Department's project attorney and project manager, which request shall be timely
responded to in writing.
G.
All activities undertaken by the Seltling Respondents pursuant to this Order shall
be performed in accordance with the requirements of all applicable Federal and State laws,
regulations and guidance documents.
H.
Un less otherwise expressly provided herein, terms used in this Order which are
defined in E.C.L. Article 27, Title 13 or in regulations promulgated under such statutes shall
have the meaning assigned to them under such statutes or regulations.
I.
The Settling Respondents' obligations under th is Order represent payment for or
reimbursement of removal or response costs, and shall not be deemed to constitute any type of
fine or penalty.

DATED:

DEC () S 20\4

JOS EPH J. MARTENS
COMMISS IONER
NEW YORK STATE DEPARTMENT OF
ENV IRONMENTAL CONSERVATION

By:

Rob rt W. Schick, P.E., Director
Division of Environmental Remediation
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CONSENT BY SETTLING RESPONDENT

Settl ing Respondent hereby consents to the issuing and entering of this Order on Consent and
Administrative Settlement, waives Respondent's right to a hearing herein as provided by law,
and agrees to be bound by th is Order on Consent and Adm inistrative Settlement.
A Lot in Delmar, Inc.

//-/

Date:

STATEOFFLORIDA

f'-1

~

)
) ss:

COUNTY OF COLLIER)

l

/V'

On the /
day of
N' , in the year 2o!f, before me, the undersigned, personally
appeared :Pf:~ G.. RJ~,:~r-. personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the with in
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

,,,,.~·~"''·

f:~l:··~;<
~:

:,E

JENNIFER J. NACKLEY
MY COMMISSION# EE 056221
EXPIRES: May 17, 2015

~& .....~~ Bonded Thru Nolaty Public Underwriters
'~,,Fffu~''
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CONSENT BY SETTLING RESPONDENT

Settling Respondent hereby consents to the issuing and entering of this Order on Consent and
Adm inistrative Settlement, waives Respondent's right to a hearing herein as provided by law,
and agrees to be bound by this Order on Consent and Administrative Settlement.
Estate of Elizabeth Z. Smith

By: &~

Bradle)/G. ig();,eCUtor

Title:
Date:-,- / - -- , Jl--1~----

",

STATE OF FLORIDA

)
) ss:

COUNTY OF COLLIER)

/f d

On the
day of ;tfry.. , in the year 20{.f, before me, the undersigned, personally
appeared 6'a.u.- G. ltrF, personally known to me or proved to me on the basis of
satisfactory evide~e to~the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.
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Exhibit A
Site Map
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RECORD OF DECISION

Former Roxy Cleaners
State Superfund Project
Delinar, Albany County
Site No. 401058
March 2013

Prepared by
Division of Environmental Remediation
New York State Department of Environmental Conservation

DECLARA TTON STATEMENT - RECORD OF DECISION
F on11er Roxy Cleaners
State Superfund Proj ect
Delmar, A lbany County
Site No. 401058
March 20 13
Statement of Purpose and Basis

This document presents the remedy for the Former Roxy Cleaners site, a Class 2 inactive
hazardous waste di sposal site. The remedia l program was chosen in accordance with the New
York State Environmental Conservation Law and Title 6 of the Official Comp ilation of Codes,
Rules and Regu lations of the State of New York (6 NYCRR) Part 375, and is not inconsisten t
with the Nationa l Oil and Hazardous Substances Pollution Contingency Plan of March 8, 1990
(40CFR300), as amended.
Th is decision is based on the Adm inistrati ve Record of the New York Sta te Department of
Env ironmental Conservation (the Department) for the Former Roxy Clea ners site and the
public's input to the proposed remedy presented by the Department. A listing of the documents
included as a part of the Admini strative Record is included in Append ix B of the ROD.
Desc ription of Selected Rcmed v

The clements of the selected remedy arc as fo llows:
I ) Remedia l Design
A remed ial design program will be implemented to provide the details necessary fo r the
construction, operation, ma intenance, and monitoring of the remedial program. Green
remediation principles and techniques wi ll be implemented to the extent rcasib lc in the design,
implementation , and site rnanagement of the remedy as per DER-3 1. The maJOr green
remed iation components arc as follows;
Considering the envi ronmental impacts of treatment technologies and remedy
stewardship over the long term;
Reducing direct and indirect greenhouse gas and other emissions;
Increasing energy effi ciency and minimizing use of non-renewable energy;
Conserving and e ffi ciently managing resources and material s;
Reducing waste, increas ing recycling and increasing reuse of ma terials ·which wou ld
otherw ise be considered a waste;
Maximizing habitat value and creating habitat when possible;
Fostering green and healthy communities and working landscapes wh ich balance
ecological, economic and social goals; and
Integrating the remedy with the end use where possible and encouraging green and
sustainable re-development.
RECORD OF DECISION
Former Roxy Cleaners, Si1e No. 40 I 058

March 2013
Page I

2) Excavation
On-site soils which exceed commercial use SCOs (as defined by 6 NYCRR Part 375-6.8) for all
contaminants wi ll be excavated and transported off-site for disposal at a permitted fac ility.
Approximately 340 cubic yards of soil will be removed. Clean fill meeting the requirements of 6
NYCRR Part 375-6.7(d) will be brought in to replace the excavated soi l and establish the
designed grades at the site.
3) ln-Situ Chemical Oxidation
Jn-situ chemical oxidation is a technology used to treat chlorinated cthcnc compounds (a type of
volatile organic compound) in the soil and groundwater. The process generally consists of
injection of a chemical oxidant into the subsurface via injection wells or an in filtrat ion gallery.
However, in this case, the chemical oxidants will be spread in to the bottom of the excavation in
direct contact with saturated soils and groundwater. To further faci litate the degradation of
contaminants in groundwater, additional chemical oxidant injections will be conducted as
necessary, based on the results of groundwater monitoring. When the chemical oxidant comes
into contact with the contaminant, an oxidation reaction occurs that breaks down the contaminant
into relatively benign compounds such as carbon dioxide and wa ter. Several chemical ox idants
arc commercially available. For the purpose of this discussion, pcrsulfate (PersulfOX) will be
the chemical oxidant evaluated. Once the excavation is complete, the chemical ox idant will be
applied in the bottom of the excavat ion to address residual contaminati on in soi l and
grou ndwater.
4) Vapoi: Mitigation
The on-site building and the adjacent off-site building (if deemed necessary) will be required to
have a sub-slab dcpressuriza tion system (SSDS) to prevent the migration of vapors into the
bu ilding from groundwater. A final determination of the need to mitigate (vs. monitor) the
adjacent structure will be deferred until pre-design sampling is completed.
An SSDS uses a fan-powered vent and piping to draw vapors from the soil beneath the buildings
slab and discharge the vapors to the atmosphere. Dcprcssurizing the area beneath the basement
slab relative to indoor air pressure creates a relative vacuum which minimizes or prevents the
infiltration of sub-slab vapors into the building. The system will include an exhaust fan sized to
create enough negative pressure in the sub-slab area to minimize infiltration of vapors into the
bui Iding. The system will exhaust to the outside.
5) Insti tutional Controls
Imposition of an institutiona l control in the form of an environmental casement for the controlled
property that:
requires the remedial party or site owner to complete and submit to the Department a
period ic cerli fication of institutional and engi neering controls in accordance with Part 375- 1.8
(h)(3);
allows the use and development of the controlled property for commercial and industrial
uses as defined by Part 375- I .8(g), although land use is subject to local zoning laws;
restricts the use of groundwater as a source of potable or process water, without
necessary water qual ity treatment as determined by the NYSDOH or County DOJI;
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requires compliance with the Department approved Site Management Plan.
6) Site Management Plan
A Site Management Plan is required, which includes the following:
a.
an Institutional and Engineering Control Plan that identifies all use restrictions and
engi neering controls for the site and details the steps and media-specific requirements necessary
to ensure the fo llowing inst ituti onal and engi neering controls remain in place and effective:
Institutional Controls: an environmental casement that wi ll prohibit use of groundwater for
potable purposes without necessary water quality treatment as determined by the NYSDOH or
County DOH and restrict the site to commercia l or industrial use.
Engineering Controls: operation and maintenance of the sub-slab depressurization systems
operation discussed in paragraph 4 above.
This plan includes, but may not be limited to:
an Excavation Plan which details the provisions for management of future excavations in
areas of remaining contamination;
descriptions of the provisions of the environmental easement including any land use, and
groundwater use restrictions;
a provision for evaluation of the potential for soi l vapor intrusion for any futu re buildings
developed on the site, including provision for implementing actions recommended to address
exposures related to soi l vapor intrusion;
provisions for the management and inspection of the identified engi neeri ng controls;
maintaining site access controls and Department notification; and
the steps necessary for the periodic reviews and certi fication of the institutional and/or
engineering controls.
b.
a Monitoring Plan to assess the performance and effectiveness of the remedy. The plan
includes, but may not be limited to:
monitoring of groundwater to assess the performance and effectiveness of the remedy;
•
a schedu le of monitoring and freque ncy of submiltals to the Department;
monitoring for vapor intrusion for any buildings occupied or developed on the site, as
may be required by the Institutional and Engineering Control Plan di scussed above.
c.
an Operation and Maintenance (O&M) plan to ensure continued operation, maintenance,
monitoring, inspection, and reporting of any mechanica l or physical components of the remedy.
The plan includes, but is not lim ited to:
compliance monitoring of the sub-s lab deprcssurization systems to ensure proper O&M
as well as providing the data for any necessary permit or permit equivalent reporting;
maintaining site access controls and Department notification; and
providing the Department access to the site and O&M records.
New York State Department of Health Acceptance

The New York State Department of Health (NYSDOH) concurs that the remedy fo r this site is
protect ive of human health.
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Declaration

The selected remedy is protective of human health and the environment, complies with State and
Federal requirements that arc legally applicabl e or relevant and appropriate to the remedial
action to the extent practicable, and is cost effective. This remedy uti lizcs permanent solutions
and alternative treatment or resource recovery technologies, to the maximum ex tent practicable,
and sat isfies the preference for remedies that reduce toxicity, mobility, or volume as a principal
clement.

March 28,2013

Date
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Division of Environmental Remediation

March 2013
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RECORD OF DECISION
Former Roxy Cleaners
Delmar, Albany County
Site No. 40 l 058
March 20 13

SECTION 1: SUMMARY AND PURPOSE
The New York Stale Department of Environmental Conservation (the Department), in
consu ltation with the New York Slate Department of Hea lth (NYSDOH), has selected a remedy
for the above referenced site. The disposal of hazardous wastes a t the site has resulted in threats
to public hea lth and the environment that would be addressed by the remedy. The disposal or
release of hazardous wastes al this si te, as more fu lly described in this document, has
contaminated various environmental media. The remedy is intended to attain the remed ia l action
objectives ident ified for this site for the protection of publ ic health and the environment. T his
Record of Decision (ROD) identifies the selected remedy, summarizes the other alternatives
considered, and discusses the reasons for selecting the remedy.
The New York State Inactive Hazardous Waste Disposal Site Remedial Program (also known as
the State Superfund Program) is an enforcement program, the mission of which is to identify and
characterize suspected inactive hazardous waste disposal si tes and to investigate and rcmcdiate
those sites found to pose a sign ificant threat to public health and environment.
The Department has issued this document in accordance with the requirements of New York
State Environmental Conservation Law and 6 NYCRR Part 375. Thi s document is a summary of
the information that can be found in the site-re lated reports and documents.

SECTION 2: CITIZEN PARTICIPATION
The Department seeks input from the commun ity on a ll re medies. A public comment period was
held, duri ng wh ich the public was encouraged to subm it comment on the proposed remedy. All
com ments on the remedy received duri ng the comment period were considered by the
Department in selecting a remedy for the site. Site-related reports and documents were made
available fo r review by the publ ic al the following document repository:
Beth lehem Public Library
451 Delaware Ave
Delmar, NY 12054
Phone: 518-439-9314
A public meeting was a lso conducted. At the meeti ng, the findings of the remedial investigation
(RI) and the feasibi lity study (FS) were presented a long with a summary of the proposed remedy.
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After the presentation, a question-and-answer period was held, during which verbal or written
comments were accepted on the proposed remedy.
Comments on the remedy received during the comment period arc summarized and addressed in
the responsiveness summary section of the ROD.
Receive Site Citizen Participation Information By Email

Please note that the Departmcnl's Division of Environmenta l Remediation (DER) is "going
paperless" relative to citizen participation information. The ultimate goa l is to distribute citizen
participation information about contaminated sites electronically by way of county email
listscrvs. In fo rmation wil l be distributed fo r all sites that are being investigated and cleaned up
in a particular counly under the State Supcrfund Program, Environmental Restorat ion Program,
Brownfield Cleanup Program, Voluntary Cleanup Program, and Resource Conservation and
Recovery Act Program. We encourage the public to sign up for one or more county listscrvs at
h11p://www.dcc.ny.gov/chcmical/6 J092.html
SECTION 3: S ITE DESCR IPTION AND HISTORY

Location:
The Former Roxy Cleaners site is located at 156 Delaware Avenue in the Ham let of Delmar,
Town of Bethlehem.
Site Features:
The site is a narrow I. I acre parcel in a commercial section of Delaware Avenue. The bui lding
that had been occup ied by the fo rmer dry cleaner is at the front of the lot with the rest of the
property covered by asphalt or compressed gravel and dirt. The si te is bounded by Delaware
Avenue and restaurants to the north, a pct kennel/store at 154 Delawa re Avenue to the cast, a
cellular communications tower and mini-mall to the south, and a large strip mall to the west.
Current Zoning/Uses:
The site and the su rround ing area along Delaware Avenue are zoned commercia l. Most recently
the building was a dry cleaning drop-off location operated by Best Cleaners. Presently, the
building is unoccupied.
Past Use of the Site:
The site was originally developed as a bus depot until circa late 1950s or early 1960s. After the
bus depot, the site was a Roxy Cleaners dry cleaning facility for many decades where dry
cleani ng activities occurred on-site. Dry cleaning activi ties arc no longer conducted on the
premises.
Site Geology and Hydrogco logy:
Depth to groundwater is approximately 3-4 feet and appears to be a perched zone that is present
at and around the site due to clayey soils. Regional groundwater flows cast-northeast toward the
Normans Kill.
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A site location map is attached as Figure I.
SECTION 4: LANO USE AND PHYSI CAL SETTING

The Department may consider the current, intended, and reasonably anticipated future land use
of the site and its surrou ndings when evaluating a remedy for soil remediation. For this si te,
alternatives (or an alternat ive) that rcstrict(s) the use of the site to commercial use (which allows
for industrial use) as described in Part 375-l .8(g) were/was evaluated in addition to an
alternative which would allow for unrestricted use of the site.
A comparison of the results of the RI to the appropriate standards, criteria and guidance values
(SCGs) for the identi fied land use and the unrestricted use SCGs fo r the site contaminants is
included in the Tables fo r the media being eva luated in Exhibit A.
SECTION 5: ENFORCEMENT STATUS

Potentially Responsible Parties (PRPs) are those who may be legally liable for contamination at a
site. This may include past or present owners and operators, waste generators, and haulers.
The PRPs for the site, documented to date, include:
A Lot in Del mar, Inc.
Roxy Cleaners
SECTION 6: SITE CONTAMINATION
6.1:

Summarv of the Remedial Investigation

A Remedial Investigation (Rl) has been conducted. The purpose of the RI was to define the
nature and extent of any contamination resulting from previous acti vities at the site. The field
activities and findings o r the investigation arc described in the RI Report.
The following general activities are conducted during an Rl:
Research of historical information,
Geophysical survey to determine the lateral extent of wastes,
Test pits, soil borings, and mon itoring well instal lations,
Samp ling of waste, surface and subsurface soi ls, groundwater, and soi l vapor,
Sampling of surface water and sediment,
Ecological and lluman Health Exposure Assessments.
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The ana lytical data collected on this site includes data for:
- air
- groundwater
- soil
- soi l vapor
- indoor air
- sub-slab vapor
6.1 .1: Standards, Criteria, and G uidance (SCGs)

The remedy must conform to promu lgated standards and criteria that are directly applicable or
that arc relevant and appropriate. The select ion of a remedy must also lake into consideration
guidance, as appropriate. Standards, Criteria and Guidance arc hereafter ca lled SCGs.
To determine whether the contaminants identified in various med ia are present at levels of
concern, the data from the RI were compared to med ia-specific SCGs. The Department has
developed SCGs for groundwater, surface water, sediments, and soil. The NYSDOH has
developed SCGs for drinking water and soil vapor intrusion. The tables found in Exhibit A list
For a full li sting of all SCGs sec:
the applicable SCGs in the footnotes.
http://www.dcc.ny.gov/regulations/61794.html
6.1.2: RI Results

The data have identified contaminants of concern. A "contaminant of concern " is a hazardous
waste that is sufficiently present in frequency and concentration in the environment to require
evaluation for remedial action. Not all contaminants identified on the property arc contaminants
of concern. The nature and ex tent of contami nation and environmental media requiring action
arc summarized in Exh ibit A. Additionall y, the RI Report contains a full discussion of the data.
The contaminant s of concern ident ificd at th is site arc:
TETRACHLOROETHYLENE (PCE)
DICHLOROETHYLENE

TRICI ILOROETH ENE (TCE)
VINYL CHLORIDE

As illustrated in Exhi bit A, the contaminants of concern exceed the applicable SCGs fo r:
- groundwater
- soi l
- soil va por intrusion
6.2:

In terim Remedial Measures

An interim remedia l measure (IRM) is conducted at a site when a source of contamination or
exposure path way can be effect ively addressed before issuance of the Record of Decision.
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There were no IRM s performed at this site during the RT.
6.3:

Summary of Environmental Assessment

This section summarizes the assessment of existing and potential future environmental impacts
presented by the site. Environmental impacts may include existing and potential future exposure
pathways to fish and wildli fc receptors, wetlands, groundwater resources, and surface water.
Based upon the resources and pathways identified and the toxicity of the contaminants of
eco logical concern at this si te, a Fish and Wildl ife Resources Impact Analys is (FWRIA) was
deemed not necessary for OU 0 I.
Nature and Extent of Contamination:
Past investigations found that the on-site soil, soil vapor and groundwater were contaminated
with the chlorinated dry cleaning solvent tctrachlorocthcne (PCE) and its break-down products.
PCE is associated with the operation of the Roxy dry cleaner. Tri chlorocthcnc (TCE), cis-1,2DCE, trans-1 ,2-dichlorocthcnc (DCE)and vinyl chloride arc breakdown products of PCE.
Remedial Investigation activities were conducted in the summer of 20 11 and the fa ll of 2012.
Soi l: The analyt ical results confirm the presence of volatile organic compounds (VOCs) in onsitc soil , with fou r chlorinated VOCs (PCE, TCE, DCE and vinyl chloride) detected. PCE, TC E,
DCE, and viny l chloride were present in multiple samples al concentrat ions exceeding the
unrestricted use soi l cleanup objectives (SCOs). An area immed iately behind the building at the
back doors was identified as the on-site source area, with the highest PCE at a concentrat ion of
2,500 parts per million (ppm) well exceeding the commercial use SCO (150 ppm).
The presence of chlorinated VOCs in on-site soil has resulted in the contamination of
groundwater well above groundwater standards.
As with soi l, the primary groundwater
contaminants arc PCE, TCE, DCE and vinyl ch loride.
Groundwater: PCE, TCE, cis-DCE, and vinyl chloride were found in the groundwater samples
at concentrations ranging from non-detect to concentrations well in excess of NYSDEC Class
GA standards or guidance values. The highest respective concentrations for these contaminants
were 190,000 parts per billion (ppb) (standard is 5 ppb), 2,700 ppb (standard is 5 ppb), 6,800 ppb
(standard is 5 ppb) and 1, 100 ppb (standard is 2 ppb) and were general ly in the area of the back
door of the faci lity.
The presence of chlorinated VOCs has also resulted in the con tamination of soi l vapor. PCE was
detected at a max imum concentration of 2,000,000 micrograms per cubic meter (~tg/m3) and
TCE was detected at a maximum concentration of 250,000 ~tg/m3; both in a soi l vapor sampling
point near the sou rce area.
Soil Vapor and Indoor Air: During a 2009 on-site soil vapor intrusion investigation preceding
the RI, the max imum PCE concentrations were 69 µg/m3 in indoor air and 152,000 ~t g/m3 subslab. TCE, DC E and vinyl ch loride were below their respect ive detection limits in indoor air, but
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were detected in sub-slab vapor at the respective maximum concentrat ions of 13, I 00
9,270 ~1g/m3 and 4,420 ~1 g/m 3.

~tg/m3,

Further vapor intrusion sampling was performed to define the extent of soi l vapor contamination
at the adjacent 154 Delaware Avenue commercial building in January 2012. A total of 28
compounds totaling 520 ~tg/m3 of voes were detected in the sub-slab vapor sampl e, 260 µg/m3
of which was PCE. The max imum PCE concentration in the corresponding indoor air samples
was 6.5 µg/1113. According to the Guidance fo r Eva luating Soil Vapor Intrusion in the State of
New York (NYS DOH 2006), the results of the soil vapor intrusion sampling in the on-site and
off-site buildings indicate mitigation is recommended.

6.4:

Summary of Human Exposure Pathways

This human exposure assessment identifies ways in which people may be exposed to site-related
contaminants. Chemicals can enter the body through three major pathways (breathing, touching
or swallowing). This is referred to as exp osure.
Access to the si te is unrestricted. However, contact with contaminated soil or groundwater is
unlikely unless people dig below ground surface. People arc not drinking the contaminated
groundwater because the area is served by a public water supply that is not affected by thi s
contamination. Volatile organic compounds (VOCs) in the groundwater may move into the soil
vapor (a ir spaces within soi l), which in turn may move into overlying buildings and affect the
indoor air quality. This process, which is similar to the movement of radon gas from the
subsurface into the indoor air of buildings, is referred to as soi l vapor intrusion. Investigations
have determined that soil vapor intrusion is occurring in the indoor air of one on-site building at
levels which warrant remediation to preven t exposure to site-related VOCs. Also, the potential
ex ists for soil vapor intrusion to occur in an off-site structure.
6.5:

Summary of the R emed iation Objectives

The objectives for the remed ial program have been established through the remedy selection
process stated in 6 NYCRR Part 375. The goa l for the remedial program is to restore the site to
pre-disposal conditions to the extent feasible. At a minimum, the remedy sha ll eliminate or
mitigate all sign ificant threats to public health and the environment presented by the
contamination identified at the site through the proper application of sc ientific and engineering
principles.
The remedial action objectives for this site arc:
Groundwater
RAOs for Public Health Protection
Prevent ingestion of groundwater with contaminant levels exceeding drinking
water standards.
Prevent contact with, or inhalation of volatil es, from contami nated groundwater.
RAOs for E nvironmenta l Protection
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Remove the source of ground or surface water contamination.

Soil
RAOs for Public Health Protection
Prevent ingestion/direct contact with contaminated soil.
Prevent inhalation of or exposure from con taminants volati lizing from
contam inants in soil.
Soil Vapor
RAOs for Public Health Protection
Mitigate impacts to public health resulting from existing, o r the potential for,
soil vapor intrus ion into buildings at a site.
SECTION 7: SUMMARY OF THE SELECTED REMEDY
To be selected the remedy must be protective of human health and the environment, be costeffective, comply with other statutory requirements, and utilize permanent solutions, alternative
technologies or resource recovery technologies to the maximum extent practicable. The remedy
must also attain the remedial action objectives identified for the site, which are presented in
Section 6.5. Potential remedial alternatives for the Site were identified, screened and evaluated
in the feasibil ity study (FS) report.
A summa1y of the remedial alternatives that were considered for this site is presented in Exhibit
B. Cost information is presented in the form of present worth, which represents the amount of
money in vested in the current year that would be sufficient to cover all present and future costs
associated with the a lternative. Th is enab les the costs of remedial alternatives to be compared on
a common basis. As a convention, a time frame of 30 years is used to eva luate present worth
costs for a lternatives with an indefinite duration. This does not imply that operati on,
maintenance, or monitoring would cease after 30 years if remediation goals arc not achieved. A
summa1y of the Remedial Alternatives Costs is included as Exhibit C.
The basis for the Department's remedy is set forth at Exhibit D.
The selected remedy is referred to as the Excavation and Off-Site Disposal to Meet Restricted I
Commercia l SCOs remedy.
The estimated present worth cost to implement the remedy is $795,000. The cost to construct the
remedy is estimated to be $518,000 and the estimated average annual cost is $12,300.
The c lements of the selected remedy are as follows:
l) Remedial Design
A remedia l design program will be implemented to provide the details necessary for the
construction, operation, maintenance, and monitoring of the remedial program. Green
remediation principles and techniques wi ll be implemented to the extent feasible in the design,
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implementation, and site management of the remedy as per DER-31. The major green
remediation components arc as follows;
Considering the environmenta l impacts of treatment technologies and remedy
stewardship over the long term;
Reducing direct and indirect greenhouse gas and other em issions;
Increasing energy efficiency and minimizing use of non-renewable energy;
Conserving and efficiently managing resources and materials;
Reducing waste, increasing recycling and increasing reuse of materials which would
otherwise be considered a waste;·
Maximizing habitat value and creating habitat when possible;
Fostering green and hea lthy communities and working landscapes which balance
ecological, economic and socia l goals; and
Integrating the remedy with the end use where possible and encouraging green and
sustainable re-development.
2) Excavation
On-site soils wh ich exceed commercial use SCOs (as defined by 6 NYCRR Part 375-6.8) for all
contaminants will be excavated and transported off-site for disposal at a permitted facil ity.
Approximately 340 cub ic yards of soil will be removed. Clean fill meeting the requirements of 6
NYCRR Part 375-6.7(d) wil l be brought in to replace the excavated soil and estab lish the
designed grades at the site.
3) Jn-Situ Chemica l Oxidation
In-situ chemical ox idation is a technology used to treat ch lorinated e thene compounds (a type of
volati le organic compound) in the soil and groundwater. The process genera lly coi1sists of
injection of a chemical oxidant into the subsurface via injection wells or an infiltration gallery.
However, in this case, the chemical oxidants will be spread in to the bottom of the excavation in
direct contact with saturated soils and groundwater. To further fac ilitate the degradation of
contaminants in g roundwater, additional chem ica l oxidant injections will be conducted as
necessary, based on the results of groundwater monitoring. When the chem ica l oxidant comes
into contact with the contaminant, an oxidation reaction occurs that breaks down the contaminant
into relatively benign compounds such as carbon dioxide and water. Several chemical ox idants
are commercially available. For the purpose of this d iscussion, persulfate (PersulfOX) will be
the chemical oxidant eva luated. Once the excavati on is complete, the chemical oxidant will be
appl ied in the bottom of the excavation to address residual contamination in soil and
groundwater.
4) Vapor Mitigation
The on-site bu ilding and the adjacent off-site building (if deemed Decessary) will be required to
have a sub-slab dcpressurization system (SSDS) to prevent the migration of vapors into the
building from g roundwater. A final determination of the need to mitigate (vs. monitor) the
adjacent structure will be deferred until pre-design sampling is comple ted.
An SSDS uses a fan -powered vent and pip ing to draw vapors from the soi l beneath the buildings
slab and d ischarge the vapors to the atmosphere. Depressuri zing the area beneath the basement
slab relative to indoor air pressure creates a re lati ve vacuum which minimizes or prevents the
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infiltration of sub-s lab vapors into the bui lding. The system will include an exhaust fan sized to
create enough negative pressure in the sub-slab area to minimize infiltration of vapors into the
building. The system will exhaust to the outside.
5) Institutional Controls
Impos ition of an institutional control in the form of an environmental casement for the controlled
property that:
requires the remedial party or site owner to complete and submit to the Department a
periodic certification of institutional and engineering controls in accordance with Part 375-1.8
(h)(3);
allows the use and development of the controlled property for commercial and industrial
uses as defin ed by Part 375-1.8(g), although land use is subject to local zoning laws;
restricts the use of groundwater as a source of potable or process water, without
necessary water qua lity treatment as determined by the NYS DOH or County DOH;
requires compliance with the Department approved Site Management Plan.
6) Site Management Plan
A Site Management Plan is required, which incl udes the following:
a.
an Institutional and Engineering Control Plan that identifies al l use restrictions and
engineering controls for the site and details the steps and mcdia-speci fie requirements necessary
to ensure the following institutional and engineering controls remain in place and effective:
Insti tutional Controls: an environmental casement that will proh ibit use of groundwater fo r
potable purposes wi thou t necessary water quali ty treatment as determined by the NYSDOI-1 or
County DOH and restrict the site to commercial or industrial use.
Engineering Controls: operation and maintenance of the sub-slab dcpressurization systems
operation discussed in paragraph 4 above.
This plan includes, but may not be limited to:
an Excavation Plan which details the provi sions for management of future excavations in
areas of remaining contami nation;
descriptions of the provisions of the environmental easement including any land use, and
groundwater use restrictions;
a provision for eva luation of the potential for soi l vapor intrus.ion for any futu re bui ldings
developed on the site, includ ing provision fo r implementing act ions recommended to address
exposures related to soil vapor intrusion;
provisions for the management and inspection of the ident ified engineering controls;
maintaining site access controls and Department notification; and
the steps necessary for the periodic reviews and certification of the institut ional and/or
engineering controls.
b.
a Monitoring Plan to assess the performance and effectiveness of the remedy. The plan
includes, but may not be lim ited to:
monitoring of groundwater to assess the performance and effectiveness of the remedy;
a schedule of monitoring and frequency of submittals to the Department;
•
monitoring for vapor intrusion for any buil dings occupied or developed on the site, as
may be required by the Institutional and Engineering Control Plan discussed above.
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c.
an Operation and Maintenance (O&M) plan to ensure continued operation, maintenance,
monitoring, inspection, and reporting of any mechanical or physical components of the remedy.
The plan includes, but is not limited to:
compliance monitoring of the sub-s lab clepressurization systems to ensure proper O&M
as well as providing the data for any necessary pennit or permit equivalent reporting;
mainta ining site access controls and Department notification; and
providi ng the Department access to the site and O&M records.
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Exhibit A
Nature and Extent of Contamination
This section describes the fi ndings of the Remed ial Investigation for all environmental media that were
evaluated. As described in Section 6.1 , samples were collected from various envi ronmental med ia to
characterize the nature and extent of contamination.
For each medium, a table summari zes the findin gs of the invesli gation. The tabl es present the ra nge of
contamination found at the site in the media and compares the data with the applicable SCGs for the site. For
comparison purposes, the SCGs arc provided fo r each medium that allows for unrestricted use. For so il, if
appli cable, the Restricted Use SCGs identified in Section 6.1. l arc also presented.
Waste/So urce Areas
As described in the RT report , waste/source materials were identified al the site and arc impacting groundwater,
soil, and soil vapor.
Wastes are defi ned in 6 NYCRR Part 375-l.2(aw) and include solid, industrial and/or hazardous wastes.
Source areas arc de fined in G NY CRR Part 375(au). Source areas are areas of concern at a site where
substantial quantities of contaminants are found which can migrate and release significant levels of
contaminants to another environmental medium. As shown in Figures 2A and 2B, an area immediately behind
the building at the back doors was identified as the primary on-si te source area where contaminants exceed
restricted commercial soil cleanup objectives (SCOs). The area designated as the secondary source area is the
approx imate ex tent of soil contamination in excess of unrestricted SCOs. The locat ion where the filters would
have been cleaned and disposed of at the back of the building is the source of contamination. The facility
loading door where the dry clean ing solvent would have been dclivcrccl and possibly spill ed is also at the back
of the building.
The source area identi fied will be addressed in the remedy selection process.
Groundwater
Groundwater samples were coll ected from temporary sampling points and permanent monitoring wells
constructed for this investigation; all samples were collected from overburden groundwater. The samples were
collected to assess on-site groundwater conditions and detenninc if contaminants have migrated off-site. The
data indicate that contamination in on-site groundwater exceeds the SCGs fo r volatile organic compounds, and
site-related contaminants above their respective SCGs have migrated a short distance off-site to the east behind
the 154 Delaware Ave building as shown in Figu re 3. However, due in part to the dense clay soil, contaminant
concentrations in groundwater reduce significantly over a short distance in this up gradient area. Only DCE and
vinyl chloride were detected above their SCGs at 6 1 parts per billion (ppb) and 26 ppb, respectively.
Sixty-three groundwater samples were collected and screened on-site during the RI. The fie ld screening process
consisted of testing for total chlorinated VOCs usin g the Color-Tee screening procedure. The Color-Tee
method was used to obtain presence or absence (i .e., semi-quantitative) and approximate concentrations of
chlorinated compounds in groundwater. Color-Tee assesses chlorinated VOCs in the hcadspace of samples and
the results arc obtained through visual observation of a reaction in a colorimetric tube. Twenty six of the
samples were sent for laboratory analysis. Groundwater samples were obtained via direct-push grab samples,
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temporary monitoring \veils and four permanent monitoring wells. The samp les were collected to characterize
the horizontal and vertica l extent of groundwater contamination al the site.
Table l - Grou ndwater
Concentration Range Detected (ppb)"

SCGb
(ppb)

Frequency Exceeding SCG

ND - 190,000

5

13 I 26

trichlorocthene

ND - 2,700

5

12 I 26

cis-1.2-dichloroethene

ND - 6,800

5

16 I 26

ND -44

5

2 / 26

ND - 1,100

2

13 I 26

Detected Cons1in1cnts

voes
tetrachloroethene

trans-1,2-dichloroc1hc11e
vinyl chloride

a - ppb: parts per bilhon, which 1s equ1valcn1 to micrograms per Iner, ug/L, 111 water.
b- SCG: Stnndard Criteria or Guidance - Ambient Water Quality Standards and Guidance Vnlues (TOGs 1.1. I), 6 NYCRR Part 703,
Surface water and Groundwater Quality Standards, and Part 5 of the New York State Sanitary Code (10 NYC RR Part 5).
ND - non-detectable

Based on the findings of the JU , the presence of chlorinated VOCs in on-site soil has resulted in the
contamination of groundwater. The primary groundwater contaminants arc associated wi th operation of the
Roxy dry cleaner. The site contaminants that arc considered to be the primary contaminants of concern which
wi II dri ve the remediation of groundwater to be add ressed by the remedy selection process arc: tctrachl orocthcnc
(PCE), trich loroethcne (TCE), 1.2-cis-dichlorocthcne (DCE) and vinyl chloride. As noted on Figure 3, the
primary groundwater contamination is associated with the area immediately behind the back door of the
bui ldi ng.
So il

Surface and subsurface soil samples were collected during the RT. The analytical resu lts confirm the presence
of the fo llowing VOCs in the subsurface soil: PCE, TCE, DCE, and vinyl chl oride. PCE, TCE, DCE, and vinyl
chloride were present in multiple samples at concentrations exceeding the unrestricted use SCOs. The highest
levels of con taminants were typically found outside of the building in the sampl es closest to the rear doors of
the Roxy Site building (Figure 2B); none of the soil samples collected from under the on-site building had PCE
concentrations above the commercial use SCO.
Fifty-two subsurface soi l samples were collected during the Remedial Investigation (RT). The samples were
co llected lo characteri ze the horizontal and vertical ex tent of soil contam ination at the site. Soil samples for
borings obtained during the third phase were collected from beneath the building slab. All so il samples were
submitted to the laboratory fo r Volatile Organic Compound [VOC] (Method 8260C) analysis.
All fi ve of the chlorinated VOCs were detected in the thirteen soil samp les collected in the shallow overburden
at 0 to 5 feet below grade surface (bgs). Four of the samples contained YOCs at concentrations exceeding the
unrestricted use SCOs, but no samples had concentrations exceeding the commercial use SCOs. The total
chlorinated VOC concentrations in this zone ranged from non-detect to 42 mg/kg in a sample collected near the
back door of the faci Ii ty.
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Thirty-two soil samples were collected in the vadosc zone (5 to 16 feet bgs). Twenty-three of the samples
contained voes at concentrations exceeding the unrestricted use seos. One soi l sample a lso contained PeE at
a concentration of 2,500 parts per mill ion (ppm) exceeding the commercial use seo and the PeE concentrati on
of ano ther subsurface soi l sample was at the threshold of the restricted commercia l Seo (150 ppm).
Seven soiI samples were collected in the satu rated overburden ( 16 to 35 feet bgs). Three of the samples
contai ned PeE, but none o f the sample concentrations exceeded e ither the unrestric ted use or commercia l use
seo for PeE. The PeE concentra tions in this zone ranged from no n-detect to 0.0035 ppm.
Of the twe lve soil samples collected from beneath the bui lding, five were above the unrestricted Seo with a
maximum concentratio n of 39 ppm, but all were well below the restricted commercial use seo.

Table 2 - Soil
Detected Constituents

Concentration
Range
Detected
(ppm)°

Unrestricted
SCGb (ppm)

Frequency
Exceeding
Unrcstrictcd
SCG

Restricted Use
SCGc (ppm)

Frequency
Exceeding
Commercial
SCG

1.3

29 / 52

150

l / 52

voes
D - 2500

tctrachloroethene
tric hlorocthene

ND

15

0.47

23 I 52

200

0 / 52

1.2-c is-dichloroethene

ND - 20

0.25

23 I 52

500

0 I 52

vinyl chlo ride

ND - 4.6

0.02

10 I 52

13

0 I 52

a - ppm: parts per million, which is equivalent to milligrams per ki logram, mg/kg, in soil.
b - SCG: Part 375-6.8(a), Unrestricted Soil Cleanup Objectives; all Unrestricted Soil Cleanup Objectives in this table are based on the
Protection of Groundwater Soil Cleanup Objectives.
c - SCG: Part 375-6.8(b), Restricted Use Soi l Cleanup Objectives for the Protection of Public Health for Commercial Use, unless
otherwise noted.
ND 11 0 11 detectable

T he primary soil contam inants arc voes associated w ith past dry c leaning operations at the site. As noted on
Fig ure 2A, the primary soil contami nation is associated with a n area be hind the build ing a t the back doors.
Based on the findings of the Re med ial Investigatio n, the past disposal of hazardous waste has resulted in the
contamination of soil. The s ite contaminants identified in soil which arc considered to be the primary
contami nants of concern, to be addressed by the remedy selection process arc, PeE, TeE and cis- 1,2-DeE.

Soil Vapor
The eva luati on of the potentia l for soil vapor intrusion resulting from the presence of s ite related soil or
groundwate r contamination was evaluated by the sampling of soi l vapor, sub-slab soiI vapor under build ings,
indoor a ir inside bui !dings, and outdoor ambient air. At this s ite due to the presence of buildings in the
impacted area, a full sui te of samples were collected to evaluate whether soil vapor intrus ion was occurring.
Prior to the Rl in December 2007 and March 2009, indoor air and sub-slab vapor sampling was conducted in the
Fo rmer Roxy building and the adjacent bui lding at 154 De laware Avenue. During the 2007 sampling round in
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the Former Roxy building, PCE was found in indoor ai r and sub-slab vapor at the respective concentrati ons of
3
3
69 micrograms per c ubic me ter (~tg/M ) and 176,000 ~tg/M • In 154 Delaware, PCE was fo und in sub-slab
3
vapor at 400 µ g/ M3 and in indoor ai r a t 2 .68 µg/M .
In March 2009, one sub-slab and two indoor air samples were collected from the on-site Roxy building. Of the
two indoor air samples, PeE was present at a maximum concentration of 24 ~1g/M 3 . Sub-slab vapor was
significantly impacted with r eE, TCE and oe E at the respective concentrations of 27,000 ~tg/M 3 , 4,700 ~tg/M 3
3
and 1,700 µg/M 3. In 154 Delaware, PCE was found in sub-slab vapor at 120 µg/M a nd in indoor a ir at

7.5 µg/M3 .
During the RI in June 2011 , seven soil vapor samples were obtained from the site and the immediate area. In
January 2012, one sub-slab and two indoor air samples were collected from the adjacent building at 154
Delaware Avenue (Figure 4). An outdoor ambient ai r sample was a lso obta ined from behind the bu ild ing at the
sa me time that the samples were col lected from the adjacent building.
A total of 37 voes were detected in the seven soi l vapor samp les collected on-site and in the immediate
vicinity of site. Seven of the 37 VOCs were detected in all seven samples (acetone, cis-DeE, methyl ethyl
3
ketone, n-hcxane, PeE, toluene, and TeE). Total chlorinated voes ranged from 2 1 ~1g/M (micrograms per
cubic meter) to approx imately 2, 762,040 µg/M 3, with PeE being the largest contributor to the totals. PeE,
TeE, and cis-DeE were present in a ll samples and vinyl chloride was present in a ll but o ne sample. PeE was
3
detected at a maximum concentration of 2,000,000 µg/ M , and TCE was detected at a maximum concentration
of 250,000 µg/M 3, both in soil vapor sampling point near the source area. The total re maining voe
3
3
concentrations were also calculated and ranged from 24 µg/M to nearly 3,700 µg/M .
Vapor intrusion sampling performed at the adjacent 154 Delaware Avenue building in January 20 12 provided
add iti onal ana lyti cal data to eva luate potential exposure concerns identified during the Phase II investigation in
March 2009. A tota l of 28 compounds tota ling 520 ~tg/m 3 of VOes were detected in the sub-slab sample, 260
µg/rn 3 of w hich was PCE. The max imum PeE concentrat ion in indoor a ir samples was 6.5 µg/m 3 •
Based on the concentration detected, and in comparison with the New York State's Soil Vapor Intrusion
Guidance, the 154 Delaware Avenue building fal ls into the category which recommends"monitor/mitigate"
based on these PeE concentrat ions. Both the indoor air and sub-slab concentrations of PeE were found at
much higher concentrations in the Roxy building and fa ll into the category which recommends " mitigate".
Based on the findings of the Remedia l Investigation, the presence of chlorina ted VOes has resulted in the
contamination of soil vapor. The site contaminants that arc considered to be the primary contaminants of
concern wh ich w ill drive the remediation of soil vapor to be addressed by the remedy selecti on process arc,
PeE, TCE and cis-DeE.
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Ex hibit B
Description of Remedi al Alternatives

The fo llowing alternatives were considered based on the remedial action objectives (sec Section 6.5) to address
the contaminated med ia identified at the site as described in Exhibit A.
Alterna tive I: No Action

The No Action Alternative is evaluated as a procedural requirement and as a basis for comparison. This
alternative leaves the site in its present condition and docs not provide any addi tional protect ion to public health
and the environment.
Alternative No. 2: Sub-Slab Depressurization System (SSDS), Long-term Monitoring, and Institutional
Controls

Thi s alternative consists of long-term monitoring to assess the mobility of the contamination in soi l and
groundwater. SSDSs will also be required in two build ings to minimi ze the infiltration of vapors into the
bui ldi ngs. Insti tutional controls included in this alternative will consist of access/use and deed restrictions at the
site to lim it the potential for human exposure to contami nated site soils and groundwater.
Present Worth: ......................... ............................. .................................... ....................................... $358,000
Ca pital Cost: ............................... .......................... ............................................. ................................. $81,800
Annual Costs: ................................ ..................................................................................................... $ 12,300
Alternative No. 3: Excavation a nd Off-Site Disposal to Meet Restricted - Commercial SCO,
C hemical Oxidation, SSDS, Long-T erm Monitoring, and Institutiona l Controls

This alternative consists of excavation shown in Figure 5 and off-site disposal of contami nated soils that exceed
the commercial use SCOs. The excavated material wil l be stockpi led, sampled, and disposed of accordingly.
This alternative includes the removal of two wells that arc located within the excavation limits. One well will
require in-place decommiss ioning of the portion that extends below the excavation limit prior to excavation. As
a poli shing step, a chemical oxidation amendmen t wil l be spread at the bottom of the excavation before
backfilling. In addi tion, future injections of the chemical oxidant wi ll be conducted as needed, based on
groundwater monitoring, to fac ilitate the degradation of contaminants in groundwater. A new long-term
moni toring well will also be insta lled. SSDSs, long-term monitoring, and institutional controls arc also included
in this alternati ve.
Present Worth : ......................... ................................................................. ... .................................... $795,000
Capital Cost:................................. ......................... .......... .................................... .... ................ ......... $51 8,000
Annual Costs: .................................. ... ................................. ............................................ ................... $12,300
Alternative 4: Restoration to Pre-Disposal or Unrestricted C onditions via Excavation and Off-Site
Disposa l, C hemica l Oxidation, SS DS, and Post Remed iation Monitori ng

Th is alternati ve achieves all of the SCGs discussed in Section 6. J.1 and Exhibit A and soil meets the
unrestricted soil cleanup objectives listed in Part 375-6.8 (a). This alternative wi ll include: excavation and offsitc di sposal of soil, in-situ c h ~mica l ox idati on, installation of SS DSs, and post remediation monitoring. Th is
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alternative, which has the capability of cleaning up the site to pre-disposal or unrestricted conditions, is included
in this FS in accordance with DER- I 0. This alternative consists of excavation and off-site disposal of
con taminated soils that exceed the unrestricted SCO fo r PCE of 1.3 mg/kg. The excavated material will be
stockpi led, sampled, and disposed of accordingly. To implement this alternative, the entire fom1er Roxy
building and a large portion of the adjacent building must be demolished. This alternative also includes the
removal of two wells that arc located within the excavation limi ts. One well will require in-place
decommissioning of the portion that extends below the excavat ion limit prior to excavation. In addition , a new
long-term monitoring well will be installed. SSDSs, long-term monitoring, and institutional controls as
described in Section 3.3 arc also included in this alternative.
Capital Cost:......................... ....................................................................................................... $1 1,500,000

Ex hibit C
Remedial Alternative Costs
Remed ial Alternative
1

No Action

2

Sub-Slab Deprcssuri:.rntion System, Long-term
Monitoring, and Institutional Controls

3

Excavation and Off-Site Disposal to Meet
Restricted Commercial Use SCOs, Chemical
Oxidat ion, SSDS, Long-Term Monitoring, and
Institutional Contro ls
Excavation and Off-Site Disposal to Meet
Unrestricted SCO and Chemical Oxidation

4
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Ca pital Cost

Annual Costs

Total Present
Worth

$0

$0

$0

$8 1,800

$12,300

$358,000

$518,000

$12,300

$795,000

$ 11 ,500,000

$0

$11,500,000
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Exhibit D

SUMMARY OF THE PROPOSED REMEDY
The Department is proposing Alternative 3, Source Excavation, ln-Situ Chemical Oxidation, Installation of
SSDSs and Monitoring as the re medy for this site. Alternative 3 will ach ieve the remediation goals for the site
by excavation of the source area behind the build ing to restri cted commercial soi l cleanup objectives.
Groundwater contamination will be addressed by the remova l of the source and utilization of a chemical oxidant
to facilitate contaminant degradation. Jndoor a ir impacts will be addressed by the SSDSs. The clements of thi s
remedy are described in Section 7. The proposed remedy is depicted in Figure 5.
Basis for Selection
T he proposed remedy is based o n the results of the Rl and the evaluation of alternati ves. T he criteria to wh ich
potentia l remedia l alterna ti ves arc compared are defined in 6 NYCRR Part 375. A detai led discussion of the
evaluat ion criteria and comparative analysis is included in the FS report.
The fi rst two eva luation criteria a re termed "thresho ld c riteria" and must be sat isfied in order fo r an alternat ive
to be cons idered for selection.
1. Protection ofHuman Health and the Environment. T his criterion is an overall evaluation of each
alternati ve's abil ity to protect public health and the environment.

T he proposed remedy (Alternative 3) will satisfy th is criterion by removing the con taminated soils above
restricted commercial use soi l c leanup objectives (SCOs) down to approximately 20 feet below grade.
Alternative 3 also addresses the source of the groundwater a nd so il vapor contam inat ion and prohibits the use of
on-site groundwater for potab le purposes and wi ll mitigate indoor a ir impacts . Alternative 1 (No Action) does
no t provide any protection to publ ic health and the environment and w ill not be evaluated furth er. Alternative 2
also complies with this criterion but to a lesser degree because the source would stay in place. Alternative 4, by
removi ng a ll soil contaminated above the unrestricted SCOs and more completely removing soi l contaminants,
meets the threshold criteria.
2. Compl iance wi th New York State Standards, Criteria, and Gu idance (SCGs). Compliance with SCGs
addresses whether a re medy wi ll meet environmenta l laws, regulations, and other standards and criteria. ln
addition, this criterion includes the consideration of guidance which the Department bas determined to be
applicable on a case-specific basis.
Alternatives I and 2 do not comply w ith SCGs because the contaminated soils will remain on site. Alternatives
3 and 4 comply with SCG s since soil contamination w ill be properly disposed of off-site. However, Alternative
3 wi ll ach ieve commercial use SCOs for soi l while Alternative 4 will achieve unrestricted use SCOs. Neither
Alternative I nor A lternative 2 will address groundwater contaminat ion. Alternative 4 wi ll best remove the
source of g roundwater contamination and much of the g roundwater contamination. Alternative 3 will remove
much of the source and achieving groundwater standards wil l be fac ilitated by chemical oxidant injections as
needed.
The next six "primary balancing criteria" arc used to compare the pos itive and negative aspects of each of the
remed ial strategies.
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3. Long-tcm1 Effectiveness and Pcnnancnce. This criterion eval uates the long-term effectiveness of the
remedia l alternatives after implementation. If wastes or treated residuals remain on-site after the selected
remedy has been implemented, the follow ing items arc eva luated: I) the magnitude of the remaining risks, 2)
the adequacy of the engineering and/or institutional contro ls intended to limit the risk, and 3) the reliabi lity of
these controls.
Si nce Alternative I employs no action, contaminated soil wi ll remain onsitc and impacts to indoor air in the onsi tc building will remai n, prov iding no protection of human health and the environment. Alternati ve 2 will be
effective in the long term provided it is properly operated and the SSDSs arc maintai ned. Alternatives 3 has a
higher level of long-term effectiveness and permanence than Alternative 2, because contaminated site soi ls
above commercial use SCOs wi lI be removed and properly disposed of off-site and groundwater contamination
wi ll be addressed with further chemi cal oxidant inj ect ions as needed. Alternative 4 wi ll have the highest level
of long-term effectiveness and permanence because contam inated soils above unrestricted use SCOs will be
removed and properly di sposed of off-site.
4. Reduction of Tox icitv. Mobilit y or Volume. Preference is given to alternatives that permanently and
significa ntly reduce the toxic ity, mob ility or volume of the wastes at the site.
The mobility of contamination in groundwater is naturally limited by the dense clay in the sub-surface.
Alternatives I and 2 wi ll not address contaminated soils or groundwater; therefore, toxicity, mobility and
volume will not be reduced. Alternat ives 3 and 4 will reduce the toxicity, mobi lity, and volume of
contaminated soil at the site through off-site disposal at a permi lled disposa l fac il ity.
5. Short-term Impacts and Effecti veness. The potential short-term adverse impacts of the remedial action upon
the commun ity, the workers, and the environment during the construction and/or implementation are evaluated.
The length of lime needed to ach ieve the remedial objecti ves is also estimated and compared against the other
alternatives.
Short-term impacts are not anticipated under Alternatives I and 2, since no soi l removal will occur. Under
Alternat ives 3 and 4, several short-term impacts have the potential to affect the commu nity during remedial
activi ti es, such as dust and noise due to excavation and off-site transport of the contam inated soi l. In addition,
spills of contaminated so ils could occur during the off-site transport of soils. However, these potential impacts
could be easily controll ed or minimized using engineering contro ls and adequate safety procedures.
6. lmplcmentabili tv. The techn ical and administrative feas ibi lity of implementi ng each alternati ve are
evaluated. Technica l feasibi lity includes the difficulties assoc iated with the construction of the remedy and the
abi lity to monitor its effectiveness. For administrative feas ibil ity, the availabi lity of the necessary personnel
and materials is evaluated along with potential difficulties in obtai ning specific operating approvals, access for
construction, institutional controls, and so forth.
There arc no actions to implement for Alternative l. Alternatives 2 and 3 arc readily implementable using
standard construction means and methods. Alternative 4 would require the remova l of a building wh ich is
currently in use, making this alternative less implementable than the other three.
7. Cost-Effecti veness. Cap ital costs and annual operation, maintenance, and monitoring costs arc estimated for
each alternative and compared on a present worth basis. Although cost-effecti veness is the last balancing
criterion evaluated, where two or more alternatives have met the requirements of the other cri teria, it can be
used as the basis for the fi nal decision.

Record of Decision. EX HIBI TS A T H ROUGH 0
Fonner Roxy Cleaners Site No. 40 I058

March 20 13
PAGER

Alternative I will involve no action and thus wi ll incur no costs. Alternative 2 has a lower total present worth
cost than Alternative 3 because no soi l excavation will be required for Alternative 2. Alternative 4 has the
highest present worth because it involves demolition and construction of a portion of the building, additional
paving, and excavation of a much greater quantity of soil. A lternative 3 will provide protection of the
environment and public health comparable to Alternative 4, but at significant less cost making it the most cost
effective.
8. Land Use. When cleanup to pre-disposal conditions is determined to be infeasible , the Department may
consider the current, intended, and reasonable anticipated future land use of the site and its surroundings in the
selection of the soi l remedy.
Because the anticipated use of the site is commercia l, Alternative 2 is less desirable because none of the soil
contamination will be actively removed and soi l contamination will remain above commercia l SCOs.
Alternative 3 will remove contaminated soi l to restricted commercial use SCOs. Alternative 4 wil l achieve
unrestricted use SCOs and w ill allow for any type of use.
The final criterion, Community Acceptance, is considered a "modifying criterion" and is taken into account
after eva luating those above. It is evaluated after publ ic comments on the Proposed Remedial Action Plan have
been received.
9. Community Acceptance. Concerns of the community regarding the investigation, the evaluation of
alternatives, and the PRAP arc eva luated. A responsiveness summary w ill be prepared that describes public
comments received a nd the manner in which the Department w ill address the concerns raised. If the selected
remedy differs significantly from the proposed remedy, notices to the publ ic will be issued describing the
differences and reasons for the changes.
Alternative 3 is being proposed because, as described above, it satisfies the threshold criteria and provides the
best balance of the balancing criterion.
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APPENDIX A
Responsiveness Summary

RESPONSIVENESS SUMMARY
Fon11er Roxy Cleaners
State Superfu nd Pro,ject
Delmar, Albany County, New York
Site No. 401058
The Proposed Remedia l Action Plan (PRAP) for the Former Roxy Cleaners site was prepared by the
New York State Department of Env ironmental Conservation (the Department) in consultation with
the New York State Department of Health (NYSDOH) and was issued to the document repositories
on February 22, 2013. The PRAP outlined the remedial measure proposed for the contaminated soi l,
groundwater and indoor air at the Fonner Roxy Cleaners site.
The release of the PRAP was announced by sending a notice to the public contact list, informing the
pub lic of the opportunity to comment on the proposed remedy.
A public meeting was he ld on March 4, 2013, which included a presentation of the remedial
investigation and feasibil ity study (Rl/FS) Former Roxy Cleaners as well as a discussion of the
proposed remedy. The meeting provided an opportunity for citizens to discuss their concerns, ask
questions and comment on the proposed remedy. These comments have become part of the
Administrative Record for this site. The public comment period for the PRAP ended on March 24,
2013 .
This respons iveness summary responds lo al l questions and comments raised during the public
comment period. The following are the comments received, with the Department's responses:
COMMENT 1: When wi 11 the remedy be implemented?

RESPONSE l: It is antic ipated that the remedial design will be completed by early 2014 and the
remed ial action activities will commence in the summer of2014 or the first half of20 15 barring any
unforeseen developments.
COMMENT 2: Will the project be competitively bid?
RESPONSE 2: If the pote ntially responsible party is unable or unwilling to implement the remedy,
the Department w ill seek to imple ment the remedy using State Superfund monies. Under that
scenario, the Department would publicly advertise the remedia l construction project and select a
qualified remedial contractor to implement the remedy.
Robert H. Feller of Bond, Schoeneck & King representing the Estate of Bette Smith and A Lot In
Delmar, lnc. submitted a letter dated March 22, 2013, which included the following comments:
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COMMENT 3: The PRAP does not properly eva luate the applicable sta ndards, criteria and
guidance (SCG). In particular, with respect to vapor intrus ion, it provides no discussion of the
permissible emission limits (PELs) under the Occupational Safety and Health Act (OSHA). Nor docs
it consider the Guidance for Evaluating the Vapor Intrusion to Indoor Air Pathway from
Groundwater and Soi ls issued by the U.S. Environmental Protection Agency (EPA).
The DEC is required to ensure compl iance with all promulgated standards and criteria. As identified
in the Feasibility Study (FS) among these promulgated standards arc the OSHA PELs. On the other
hand, DEC is only required to consider, not to follow, unpromulgatcd guidance, such as the
Department of Health's (OOH) Gui dance fo r Evaluating Vapor lntrnsion. lnstcad, the PRAP ensures
compliance with unpromu lgatcd DOH guidance and compl etely ignores promulgated OSHA
standards. In fact, the appl icable OSHA PELs for perchloroethylcne (PCE) and the other
contaminants of concern arc not even identified in either document. The PRAP recommends that the
site be cleaned up to commercia l standards. With respect to workplace (i.e., commercia l exposures),
the OSHA PELs preempt any state standards. Therefore, it is improper for the PRAP to require
remediation to levels beyond compliance with these promulgated standards. I am aware that the
DO H bas taken the posi tion that the OSHA PELs on ly apply to "voluntary" exposures, which the
DOH appears to consider only those resulting from operations in the workplace. However, there is
no good support for this posit ion.
29 CFR 19 I 0. 1000 (wh ich has the PCE limit), states: "An employee's exposure to any substance
listed in Tables Z-1, Z-2, or Z-3 of th is section shall be limited in accordance wi th the requirements
of the following paragraphs of this section" (emphasis added). It mentions nothing about generating
the substance during operations. OSHA also has publications that emphasize that employers may be
exposing their employees to harmful chemicals simply due to the bu ilding location or design, and
not through any operations:
http://www.osha.gov/Publications/3430indoor-air-quality-sm.pdf. "Indoor Ai r Quality in
Commercia l and Instituti onal Buildings" (20 I I). I wou ld direct your attention to page 7 of the pel f,
whi c~1 specifical ly sta tes that employers may be exposing their employees to harmful chemicals due
to the building's location or design.
The OSHA Technical Manual also has a section describing how compliance officers perform
inspections regarding indoor air quality, and cites that NIOSH found that I0% of instances are due
to "contamination from outside building." http://www.osha.gov/dts/osta/otm/otm iii/otm ii i 2.htrnl.
In summary, it is clear that the Federal Occupation Safety and Health Administration
docs consider worker exposure from pre-existing contam ination to be subject to the PELs.

RESPONSE 3: OSHA PELs are not considered SCGs when evaluating vapor intrusion impacts in a
workp lace where con tam inants arc entering the workplace from contaminated so il , groundwater or
vapors outside or beneath the workplace and the conta minants at issue arc not currently being used
in the workplace. If the contaminants are being used in the workplace, OSHA PELs may be
evaluated as appropriate SCGs.
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Env ironmental standards protect workers as members of the general public. The general policy is
that they arc appl icable to remedial decisions when addressing vapor intrusion impacts in a
workplace w here contaminants arc entering the workplace from contaminated soil, groundwater, or
vapors outside or beneath the workplace.

Guidance/or Evaluating Vapor Intrusion in the State ofNew York (NYSDOH 2006) was developed
to provide a methodology for addressing vapor intrusion impacts. Its development and use are
exercises of New York State's statutory authority to take actions to protect public health and
remcdiatc inactive hazardous waste disposal sites.

COMMENT 4: The DOH Gu idance shou ld not be considered for the remediation of this site
because the exposure assumpti ons used in developing that Guidance are significantly different than
those at the buildings being addressed by this remedial action. Alternatively, if it is considered, it
must take into account the fact that the site will be restricted to commercial uses.
The risk assumptions underlying the development of the DOH Guidance use a residentia l exposure
scenario. The exposure is based on inhalation of the contaminant 24 hours a day, 7 days a week for
an entire lifetime. While that is obviously a very conservative assumption for a residential exposure,
it cannot possibly be a valid assumption for worker exposure in a commercial setting. In fact, the
OSHA PELs which use the worker exposure assumptions fo r risk analysis arrive at promulgated
standards that are orders of mag nitude less stringent.
Multiple studies were used to deve lo p the DOH Guidance document, each of wh ich has its own
lim itations. One study, the EPA 200 1: Bui lding Assessme nt and Survey Evaluati on (BASE)
Database, which is referenced in the FS, is based on I 00 randomly selected pub lic and commercial
office buildings. This study alone is extremely limited. This is w hy DOH indicated that its
document is only designed to be used as "gu idance" and that each case shou ld be reviewed
individually', based on characteristics of the build ing, i.e., bui lding design, bui lding layout, air
handling systems, building use, etc.
Although the DOH Guidance indicates it should be used in non-residentia l settings, neither it nor the
supporting documents provide an adequate rationale for using these ri sk assumptions, particularly
where site-specific conditi ons arc not going to be taken into account.

RESPONSE 4: See Response 3.
COMMENT 5: The PRAP improperly applies the DOH Guidance as though it were a promu lgated
ru le. New York courts have repeatedly advised that unpromulgated guidance documents cannot be
applied by agencies as though they were promulgated rules. The State Administrative Procedures
Act (SAPA) provides a rulemaking process whereby standards can be given the force and effect of
law. DOH has not followed this process and therefore the concentrations identified in the Guidance
Document canno t be treated as binding limits.
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New York State courts have opined on when a standard is being treated as an unpromu lgated rule.
They have stated that a standard needs to be promulgated as a rule when it "is a fixed general
principal to be applied without regard to other facts and circumstances relevant to the regulatory
scheme."
The DOH Guidance docu ment indi cates that it shoul d not be appl ied as a rule and that the facts and
circumstances of individual sites are to be considered in any evaluation. Specifically, page 5 oft he
guidance has a table (Table 1.2) lists building factors that may a ffect vapor intrusion.
The list includes:
I) Operation of HV AC systems, fireplaces and mechanical equipment (e.g., clothes dryers or
exhaust fa ns/vents)
2) Heated bu ilding
3) Air exchange rates
4) Foundation type
5) Foundation integrity
6) Subsurface features that penetrate the bu il ding foundation
Despite that warning, the FS and PRAP, none of these factors were evaluated in either the FS or the
PRAP. Instead, the matrices in the DOH Guidance were simply applied by rote as though they were
promulgated rules.

RESPONSE 5: Since the selected remedy wi ll result in a significant quantity of soil with levels of
volatile organic compound contamination that represent a vapor intrusion source, as well as a source
of elevated ground water levels remaining beneath the bui lding, mitigation in lieu of more act ive
remediation was included in the remedy, thus obviat ing the need for the noted bui ldi ng facto r
analysis. The DOH guidance is an applicable SCG. Also sec Response 3.
COMMENT 6: The recommendation for installing a vapor intrusion mitigati on system at 156
Delaware Avenue (the fonT1c r Roxy build ing) is based on inadequate data. Using Matrix 2 in the
DOH Guidance Document, the results of H2H's sampling were used to support a recommendation to
"mitigate." The recommendation is the product of the single 2009 sampl ing event at 156 Delaware
Avenue. Use of a single sample or samp ling even t is not statistically valid. When a single sampling
event indicates remediation (mit igation) is recommended, the sampling event should be repeated.
RESPON SE 6: Although it was not discussed in the PRAP, H2H conducted indoor air and sub-slab
vapor sampling in Former Roxy bui lding ( 156 Delaware) and the adjacent bu ilding at 154 Delaware
Avenue in December 2007 and March 2009. 8oth indoor air and sub-slab VOC concentrati ons in
156 Delaware were higher during the 2007 sampl ing round with PCE found in indoor air and subslab vapor at the respective concentrations of 69 micrograms per cubic meter (pg/M 3) and 176,000
~tg/M 3 . These data arc wel l with in the area in Matrix 2 of the Guidance for Evaluating Vapor
Intrusion in the State of New York (NYSDOJI 2006), which recommends "mi ti gate". A sub-slab
deprcssurization system will minimize the li kel ihood that the indoor air wi ll be contaminated by
preventing VOCs from entering the building from beneath it. This informati on has been added to
the soil vapor discussion in Exh ibit A of the ROD.
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COMMENT 7: The recommendation for insta lling a vapor intrusion mitigation system at 154
Delaware A venue is based on inadequate data. H2H conducted a sub-slab and interior air sampling
event al the structure at 154 Delaware Avenue in 2009. The results of the sampling indicated that
the structure al 154 Delaware Avenue fell under the "monitor" category, based on PCE levels. The
sampling event was then repeated in 20 12. The results of the 2012 samp ling event at 154 Delaware
Avenue fell under the "monitor/mitigate" category. Statistically, these two data points do not
provide enough date to support a "mitigate" recommendation.
RESPONSE 7: Although it was not discussed in the PRAP, H2H conducted indoor air and sub-slab
vapor samp ling in the building at 154 Delaware Avenue in December 2007 and March 2009. Both
indoor a ir and sub-slab vapor concentrations tend to be higher in the results from the 2009 sampling
event and more so in the results from the 2012 sampling event. The letrachloroethene data fall on
" monitor" and "mon itor/ mitigate" of the Soil Vapor/ Indoor Air Matrix 2 of the Guidance for
Evaluating Vapor Intrusion in the State of New York (NYSDOH 2006). Based on the data, as well
as the environmental data collected in the area and the proximity of the building to the site, to
prevent exposure to s ite related contaminants in the indoor air for the occupants of 154 Delaware
A venue, it is appropriate to take reasonable and practical actions to reduce existing/potential
exposures by instal ling a sub-slab depressurization system in the building. However, a final
determination of the need to mitigate (vs. monitor) the adjacent structure will be deferred until predesign sampling is completed. The remedy has been revised to indicate this.
COMMENT 8: Even if one were to focus on the 2012 sampling at 154 De laware Avenue, the DOH
Guidance does not require remediation. Additional analysis is needed. Based on the 2012 sampling,
the DOH Guidance recommends "monitor I remediate" for 154 Delaware A venue. In such a case,
the DOH Guidance states "Monitoring or mitigation may be recommended after considering the
magnitude of sub-slab vapor and indoor air concentrations a long with building- and site-specific
conditi ons." However, neither the FS nor the PRAP contain any discussion of such conditions.
The sub-slab PCE level at 154 Delaware A venue, from the 2012 sample event was 260 µg/M 3 and
the two indoor air samples were 3.6 and 6.5 µg/M 3 . Even though the levels fall under the
"monitor/mitigate" category, both the sub-slab and indoor air concentrations of PCE fall al the lower
end of the range of va lues. Moreover, applying the matrix to the prior sampling from 2009 wou ld
result in a "monitor" recommendation. Since concentrations falling at the lower end of the range of
"monitor/mitigate and prior sampling falls even be low that range, monitoring is a logical alternative
that must be cons idered and ana lyzed as part of the decision making process. T he PRAP does not
consider the a lternative of simply monitoring nor does it provide any justification for choosing the
"remediate" alternative. The D EC should redo the PRAP to include an evaluation of the monitor
alternative at 154 Delaware Avenue and a justification of the recommended approach. This analysis
should be subject to an add itional public comment period.
RESPONSE 8: Sec Response 7.
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C O MMENT 9 : The removal of 340 cubic yards of soil and its disposal in a hazardous waste
landfill is not justified in order to meet the restricted commercial soi l c leanup objective (SCOs).
As noted in Table 2 of the PRAP, fifty-two soil samples were each analyzed for four different
volati le organic compounds (VOCs) of concern . In the case of three of the VOCs, all fifty-two
samples were below the commerc ial SCOs. Jn the case of the fourth VOC (PCE), only one out of
the fifty-two samples was above the commercial SCOs.
The proposed area to be excavated is approximate ly 30-feet in w idth across the rear of structure at
156 Delaware Avenue, extending out approximately I 0-fcct from the structure and to a depth of
approximately 20-feet, contain ing approximately 6,000 cub ic feet of soil (222.22 cubic yards).
HO\vcver, the "primary contaminant source area" was determined by one soil sample taken from one
soil boring, wh ic h exceeded the restricted-commercial SCO for tetrach loroethcnc (PCE). A tota l of
52 soi l samp les, collected from 16 soil borings were laboratory analyzed. Of the 52 samples
analyzed, a single sample contained one ch lori nated VOC, PCE, at a concentration which exceeded
the restricted-commercial SCO va lue of 150 ppm. T he one soil sample, collected from soil boring
SB-OJ at a depth of 16-feet below grade had a PCE concentration of2,500 ppm .
bes igning a soil excavation work plan based on the ana lytica l results of one samp le is not
statistically va lid. Moreover, when confronted wi th analytica l results from one sample that varies
significantly from the rema ining group of sample results (the PCE concentration at the 16-foot
samp le from soil boring SB-0 1 was over 16 times the next highest concentration recorded from any
of the samples), the validity of the sample shou ld be confirmed. Confirmatory samples should have
been collected from the depth and location of original sample SB-0 1- 16 and from the immediate
surrounding area to determine if statistically significant sample results extend horizonta l and/or
vertically from th.at location.
Even if the samp le is confirmed to be valid, one soil sample from one soi l boring does not justify the
removal of 6,000 cubic feet (222.22 cub ic yards) of soil. T he PRAP shou ld consider other
alternatives that would require the removal and disposa l of a much smaller quantity of soils.
R ESPO NSE 9: The objecti ve of the remedia l investigation (RI) was to locate the source of the
contamination, identify the extent of on- and off-site impacts, and obtain enough data to evaluate
potential remed ies. Along with the soil data, the location of the contamination source at the back of
the bui lding is confirmed by the groundwater data and soi l vapor data; with the highest
concentrations of these media in the immediate proximity of the identified source area .
The comment incorrectly compares the soi l data to the commercia l use SCO, when the appropriate
SCO is the protection of groundwater SCO (PGWSCO), wh ich is identified in the unrestricted use
column of Table 2, due to the contravention of groundwater standards and the presence of soi I vapor
impacts in accordance wi th 6 NYCRR 375-6. The soi l data shown in Figure 2B of the PRAP shows
increasing YOC concentrations with depth in SB- I to the one data point wi th a PCE above its
restricted commercia l use SCO. The soi l data in 23 soil samples however showed PCE well above
the protection of groundwater SCO. Due to the lack of any feasible in-sin1 soil remedy, a remedy
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must consist of excavation of contaminated soi l which is a source of groundwater contamination, to
the extent feas ible. In this case it has been determined that, rather than require the Roxy C leaners
building be demolished as \VOuld be required by Alternative 4 to remove the soil exceeding the
PGWSCO , the selected remedy wi ll remove the accessible source material (soil exceeding the
restricted commercial use SCO) and provide treatment of the g roundwater and a system to mitigate
any potential for soi l vapor intrusion . Table 2 in the ROD has been modified to clarify the
unrestricted SCO is the PGWSCO for the compounds identified in the soil.
The soil samples were collected under Department oversight via a standard methodology. The
samples were properly shipped to an accredited laboratory where they were analyzed utilizing
standard operating procedures. The data was then validated by a qua lified professional. A more
precise determination of the volume of soil to be excavated wi ll be determined during pre-design
sampling, post-excavation sampling and/or waste classification sampling of the stockpiles of
excavated material.
COMMENT 10: The remova l of 340 cubic yards of so il and its disposal in a hazardous waste
landfill and the placement of a chemical oxidation amendment to the remaining soil is not justified
lo protect groundwater.
T he proposed remedial action plan suggests that the removal of the most contaminated soil will
prevent additional contamination of groundwater. However, the remedial investigation report
suggests that the high c lay content of the soi ls w ill minimize future groundwater movement, both
vertically and horizontally and confirms that the groundwater in the area is not and wi ll not be used
in the future for any purposes.
The remedial a lternat ive chosen to address soil contamination at the s ite does not reflect the cost
effective measures that wou ld still bring the soi l levels into compliance with the rcstrictcdcommercial SCO values, while offering a reasonable level of protection for the groundwater. Even if
excavation of source material had some benefit to groundwater, the most cost effective method of
addressing the soil contamination would be to confirm that the one sample area does indeed exceed
the restricted commercial SCO values and concentrate on that remediation of that specific area.
RESPONSE 10: The Rl Report included a geologic study of ex isting sub-surface conditions that
revealed the presence of dense c lay across the site which is typical of the area. While the clay
sign ificantly inhibits the velocity of groundwater flow a nd subsequently the migration of
groundwater contaminants, it also makes any in-situ groundwater remedy difficult to impl ement, if
not infeasible. Removing a significant volume of the accessible source area will allow contaminants
in g roundwater to degrade. Chemical oxidation w ill faci litate contaminant degradation .
The Department's remedial objective for all sites is pre-d isposal conditions to the extent feasib le
(6NYCRR Part 375-2.8(a)) as determined by an eva luation process us ing the ni ne criteria
discussed in the PRAP. 6NYCRR Part 375-l.8(c) discusses "source removal and control
measures." There is a hierarchy of source removal and control measures which are to be used,
ranked from the most lo least preferable. "Remova l and/or treatment" is the most preferred, to
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the extent feasible, fol lowed by containment. The option of removing soil with concentrations
above the commercial use and groundwater protection SCOs to the extent feas ible, fo llowed by
in-situ treatment (applied to the open excavation) of the residual contamination and monitoring
is a feasible approach to address the need to remediate the source area at the site.
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APPENDIXB
Administrative Record

Administrative Record

Fonner Roxy Cleaners
State Superfund Project
Delmar, Albany County, New York
Site No. 40 I 058
I. Proposed Remedial Action Plan for the Former Roxy Cleaners site, dated February 22,
2013, prepared by the Department.

2. Referral Me morandum dated December 29, 20 I 0 for a remedia l investigation a nd
feasibility study of the Former Roxy C leaners s ite.

3. " Phase lJ Environmenta l Assessment, A Lot in Delmar," March 2007, 112II Associates,
LLC.
4. "Sub-Slab Vapor and Indoor Air Monitoring Results, A Lot in Delmar," May 2009, H2H
Assoc iates, LLC.
5. "Fie ld Sampling Plan Former Roxy C lea ners S ite," June 2011, Eco logy a nd Environment
Engineering, P.C.
6. " Remedia l Investigation Report for the Former Roxy C leaners Site," July 20 12, Ecology
and Environment Engi neering, P.C.
7. "Feas ibility Study Report for the Fonner Roxy C leaners S ite," May 2012, Ecology and
Envi ro nment Eng ineering, P.C.
8. Letter dated Marc h 22, 20 13 from Robert H. Feller of Bond, Schoeneck & King
representing the Estate of Bette Smith and A Lot In Delmar, Inc.

Exhibit C
Consent of Additional Signatory

The party executing this form,
, hereby consents to
being added as a Respondent to the Order on Consent and Administrative Settlement, Index#
_ _ _ regarding Site# 40 I 058 and furthe r consents to the issuing and entering of the
referenced Order, waives Respondent's right to a hearing herein as provided by law, and agrees
to be bound by this Order.
By: _ _ _ _ _ _ _ _ _ _ __

STA TE OF NEW YORK

)
) S.S.:

COUNTY OF

)

On the
day of
, in the year 20 _, before me, the undersigned ,
personally appeared
, personally known to me or proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

Signature and Office of individual
taking acknowledgment
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Model Environmental Easement
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County: .\utom:Hic

Sile No: .\u tomatic

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF TH E NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made this
day or
, 20_, between
Owner(s) Lmcr p •pert~ o\\ncr('-l name, having an office at I·.ntcr propcn~ o\\ncr':-, address,
County of Lnl1.1 uh 1cr" s CPllnL~ , State of I .nLl..'1 o\\ ncr· s st·ttc (the "Gran tor"), and The People of
the State of New York (the "Grantee."). acting through their Commissioner of the Department of
Environmental Conservation (the "Commissioner", or "NYSDEC" or "Department" as the context
requires) with its headquarters located at 625 Broadway, Albany, New York 12233,
WHEREAS, the Legis lature of the State of New York has dec lared that it is in the publ ic
interest to encourage lhe remed iation of abandoned and likel y contaminaled properties ("sites")
that threaten the hea lth and vitality o r the commun ities they burden wh ile at the same time
ensuring the protection or pub Iic health and the environment; and
WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within lhe Department a statutory environmental remediation program that
includes the use of Environmental Easemcnls as an enforceable means or ensuring the
performance of operat ion, maintenance, and/or monitoring requirements and the restriction of
fulure uses of the land , when an environmenla l remediation proj ect leaves residual contamination
at levels that have been determined to be safe fo r a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perform properly
and be effective. or which requires groundwater use or soil management restrictions; and
WHEREAS, the Legislature of the State or New York has declared that Environmental
Easement shal I mean an interest in real properly, created under and subject to the provisions of
Art icle 71, Title 36 of the New York State Environmental Conservation Law ("ECL") wh ich
conta in s a use restriction and/or a prohibiti on on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential ex posure pathways to hazardous waste or petro leum; and
WHEREAS, Grantor, is the owner of real property located at the address of l:ntcr street
add res-. or rrorcrl: in the Chnn<.,c municip<llit: I) pc of I ntcr pwpcrt~ municiralil) ' County of
I ntcr rn)rcn~ cou.11' and State of New York, known and designated on the tax map of the County
Clerk or I ntcr dcr" L1• 11 l) as tax map parcel numbers: Section I ntcr I a' ID 'wction t+. Block
I 11kr I a\ ID Block Lot I ntcr I H\ ID l.ut ;:, being the same as that property conveyed to Grantor
by deed dated I nlL'r Ikcd I)ate and recorded in the I mer rnunl~ nanH.: or ka\ L' hlank for NY City
lkcd" \ckct Rccordini; (>nice in Choose an in..,11·11mcnt I) pc I ntcr Instrument•' or I ibcr and Page
·/s, comprising approximately I:nle r J\c.:rc:1ge +/- acres, and hereinafter more full y described in the
Land Title Survey dated I ntcr original sun C) Jatl..' and. if'arplicablc. "and rL'\ isccJ on .. and rc,·isecJ
sun c: date prepared by I n11:r re' i<;L'd :-.un c~ nr".., name or original sun c~ or'" name ir nol re\ isccJ ,
which will be attached to lhe Site Management Pl an. The property description (the "Controlled
Property") is set forth in and attached hereto as Schedule A; and
WHEREAS, the Department accepts th is Environmental Easement in order to ensure the
[I 0/ 12]
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protection of publ ic health and the environment and to achieve the requirements for remediation
established for the Controll ed Property until such lime as this Environmental Easement is
extinguished pursuant to EC L Article 71 , Title 36; and

NOW THE REFORE, in cons ideration of the mutual covenants contained herein, Grantor
conveys to Grantee a permanent Environmental Easement pursuant to ECL Article 71 , Title 36 in,
on, over, under, and upon the Controlled Property as more full y described herein ("Environmental
Easement")
I.
Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey lo Grantee real properly rights and interests that wi lI run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Properly at a level that has been determined to be safe for a
specific use whi le ensuri ng the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the
above-stated purpose.
2.
Institutional and Engineering Controls. The contro ls and requirements listed in the
Department approved Site Management Plan ("S MP") including any and all Department approved
amendments to the SMP are incorporated into and made pa11 of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, run with the land, are
bind ing on the Grantor and the Grantor's successors and assigns, and are enfo rceable in law or
equity against any owner of the Controlled Property, any lessees and any person us ing the
Controlled Property.
A.

( I)

The Controlled Property may be used fo r:

( lh111-.c the :ill<J\\ahk

land

11-.1..•

II current land lh~ is ..,clcc11.:d. 1.·1Her currenL us~.

(2)
/\ II Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SM P);
(3)
defined in the SMP;

All Engineering Contro ls must be inspected at a frequency and in a manner

(4)
The use of groundwater underlying the property is prohibited without
necessa ry water quality treatment as determined by the NYSDOH or the \uton atiL County
Depa11ment of Health lo render it safe for use as drinking water or for industrial purposes, and the
user must first notify and obtain written approval to do so from the Department;
(5)
Ground water and other environmental or public hea lth monitoring must be
performed as defined in the SMP;
(6)
Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SM P;
(7)
/\II future activities on the properly that ·will disturb remaining
contam inated materi al must be conducted in accordance with the SMP;
( 10/ 12)
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(8)
Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP;
(9)
Operation, maintenance, mon itoring, inspection, and reporting of any
mechanica l or physical components of the remedy shall be performed as defined in the SMP;
( 10) Access to the si te must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compli ance with the restrictions identified by th is Env ironmenta l Easement.
B.
The Controlled Property shal l not be used fo r Choo'>c the correct Iisl or inappl icablc
u:-.cs. , and the above-stated engineering controls may not be discontinued without an amendment
or extingu ishment of this Environmental Easement.
C.
The SM P describes obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obiigations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and prov iding certified
reports to the NYSDEC, is and rema ins a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be mod ified in
accordance with the Department's statutory and regulatory authority. The Grantor and al l
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-date
version of the SMP from:
Site Control. Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, New York 12233
Phone: (518) 402-9553
D.
Grantor must provide al l persons who acquire any interest in the Contro lled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP.

£.
Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requirements of ECL Article 71, Tit le 36 of the ECL, the
property deed and al l subsequent instruments o r conveyance relating to the Control led Property
shall state in at least fifteen-point bold-faced type:

This property is subject to an Environmental Easement held
by the New York State Department of Environmental Conservation
pursuant to Title 36 of Article 71 of the Environmental Conservation
[ I 0/12]
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Law.
F.
Grantor covenants and agrees that this Env ironmental Easement shall be
incorporated in full or by rererence in any leases, licenses. or other instruments granting a right to
use the Controlled Property.
G.
Grantor covenants and agrees that it shall, at such time as NYSDEC may require,
submit to NYSDEC a written statement certifying under penalty of perjury, in such form and
manner as the Department may require, that:
( I)
the institutiona l controls and/or engineering controls employed at such site:
(i)
are in-place;
(ii)
are unchanged from the prev ious certification, or that any id en ti fied
changes to the controls employed were approved by the NYSDEC and that
all controls are in the Department-approved format; and
that nothing has occurred that would impair the ability of such
(iii)
control to protect the public health and environment;
(2)
the owner will continue to allow access to such real property;
(3)
nothing has occurred that wou ld constitute a violation or failure to comply
with any site management plan for such controls; and
(4)
the information presented is accurate and complete.
3.
Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.
4.
Reserved Grantor's Rights. Grantor reserves for itself, its assigns. representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Property,
includ ing:
Use of the Controlled Property for all purposes not inconsi stent with, or limited by
A.
the terms of this Environmental Easement;
B.
The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;
5.

Enforcement

A.
Th is Env ironmenta l Easement is enforceable in law or eq uity in perpetu ity by
Grantor, Grantee, or any affected loca l government, as defined in ECL Section 71-3603, against
the owner of the Property. any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, !aches, esloppel. or wa iver. It is not a
defense in any action lo enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is nol of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the burdened property; the benefit does not touch or concern real property; there is no
privity of estate or or con tract; or it imposes an unreasonable restraint on alienation.
[ I 0/ 12]
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B.
If any person violates th is Envi ronmental Easement, the Grantee may revoke the
Certificate of Completion with respect to the Controlled Property.
C.
Grantee shal I notify Gran tor of a breach or suspected breach of any of the terms of
this Environmenta l Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in wh ich to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cu re the breach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Env ironmenta l Easement, includ ing the commencement of any proceedings in
accordance with app licab le law.
D.
The fa ilure of Grantee to enforce any of the terms contained herein shall not be
deemed a wa iver of any such term nor bar any enforcement ri ghts.
6.
Notice. Whenever notice to the Grantee (other than the annual certification) or approval
from the Grantee is required, the Party providing such notice or seek ing such approval shall
identify the Controlled Property by referencing the following information:
County, NYSDEC Site Number, and the County tax map number or the Liber and Page or
computerized system identification number.
Parties shall address correspondence to :

Site Number: t:ntcr DI ·c Sik II
Office of General Counse l
NYSDEC
625 Broadway
Albany New York 12233-5500

With a copy to:

Site Control Section
Division of Env ironmental Remediation
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail
and return receipt requested. The Parties may provide for other means of receiving and
commun icating notices and responses to requests fo r approval.
7.
Recordation. Grantor shall record th is instrument, with in thirty (30) days of execution of
th is instrument by the Comm iss ioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law.
8.
Amendment. Any amendment to this Environmental Easement may only be executed by
the Comm issioner of the New York State Department of Env ironmental Conservation or the
Commissioner's Designee, and filed with the office of the record ing officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
(10/ 12]
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9.
Extinguishmenl. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner's Designee, and fi led with the office of the record ing officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.
I 0.
Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN WITNESS W I IEREOF, Grantor has caused this instrument to be signed in its name.

I ntL:r ( lrantor«; 'fame :

Gra ntor's Acknowledgment

STATE OF NEW YORK
COUNTY OF

)
) ss:
)

On the
day of
in the year 20 _, before me, the undersigned,
personally appeared
, personally known to me or proved to me on the basis
or satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf or which the individual(s) acted. executed the instrument.

Notary Public - Stale of New York
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T HIS ENV IRONMENTAL EASEMENT IS HEREBY ACCEPTED BY TH E
PEOPLE OF T HE STATE OF NEW YORK. Acting By and Th rough the Department of
Environmental Conservati on as Designee of the Comm issioner,

By:
Robert W. Schick, Director
Division of Environmental Remediation

G rantee's Acknowledgment

STATE OF NEW YORK
COUNTY OF ALB A Y

)
) ss:
)

On the
day of
in the year 20_, before me, the undersigned,
persona lly appeared Robert Schick, personal ly known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/ executed the same in hi s/her/ capacity as
Designee of the Comm issioner of the State of New York Department of Environmental
Conservation, and that by his/her/ signature on the instrument, the indi vidua l, or the person upon
behalf of which the individual acted. executed the instrument.

Notary Public - State of New York
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SCHEDULE " A" PROPERTY DESCRIPT ION

l·.nter f>rop'-'rl) I k:-.cripti(lll
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