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ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made this Ib~aYOfkf" sl ,2011, between
Owner(s) Arimax Realty, LLC, having an office at 55 Corporate Drive, Hauppauge, New York
11788, (the "Grantor"), and The People of the State of New York (the "Grantee. PI), acting through
their Commissioner of the Department of Environmental Conservation (the "Commissioner", or
~NYSDEC" or ~Department" as the context requires) with its headquarters located at 625
Broadway, Albany, New York 12233.

WHEREAS, the Legislature of the State ofNew York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties rsites")
that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means of ensuring the
perfonnance of operation, maintenance, and/or monitoring requirements and the restriction of
future uses of the land, when an environmental remediation project leaves residual contamination
at levels lhat have been detennined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perfonn properly
and be effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71. Title 36 of the New York State Environmental Conservation law (~ECL") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long tenn effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of 76-01 77th
Avenue in the Town of Glendale, Borough and County of Queens, City and State of New York,
known and designated on the tax map oftbe Office of the Register of the County ofQueens as tax
map parcel numbers: Section 20 Block 3803 Lot 91 and 92, being the same as that property
conveyed to Grantor by deed dated March 29, 2000 and recorded in the Office of the Register of
the County of Queens in Reel 5563 Page 2456, comprising approximately 0.852 ± acres. and
hereinafter more fully described in the Land Title Survey dated January 27, 2009 revised October
29,2010; December 17, 2010 and December 22, 2010 prepared by Hirani Engineering & Land
Surveying, P.C., which will be attached to the Site Management Plan. The property description
and survey (the ~Controlled Property") is set forth in and attached hereto as ScheduJe A and a copy
of a Settlement and Court Order dated December 18, 2008, is attached as Schedule B; and

WHEREAS, the Department accepts this Environmental Easement in order to ensure the
protection of human health and the environment and to achieve the requirements for remediation
established for the Controlled Property until such time as this Environmental Easement is
extinguished pursuant to EeL Article 71, Title 36; and
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NOW THEREFORE, in consideration of the mutual covenants contained herein, Grantor
conveys to Grantee a permanent Environmental Easement pursuant to EeL Article 71, Title 36 in,
on, over, under, and upon the Controlled Property as more fully described herein ("Environmental
Easement")

1. Pumoses Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction offurure uses of the land that are inconsistent with the
above-stated purpose.

2. Institutional and Engineering Controls. The controls and requirements listed in the
Department approved Site Management Plan C'SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, run with the land, are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the
Controlled Property.

A. (1) The Controlled Property may be used for:

Restricted Residential as described in 6 NYCRR Part 375-1.8(g)(2)[u),
Commercial as described in 6 NYCRR Part 375-1.8(g)(2)(iii) and Industrial
as described in 6 NYCRR Part 375-I.8(g)(2)(iv)

(2) AU Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP);

(3) All Engineering Controls must be inspected at a frequency and in a manner
defined in the SMP.

(4) Groundwater and other envirorunental or public health monitoring must be
performed as defined in the SMP;

(5) Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

(6) All furure activities on the property that will disturb remaining
contaminated material must be conducted in accordance with lhe SMP;

(7) Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP.

(8) Operation, maintenance, monitoring, inspection. and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP.
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(9) Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with lbe resbictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential purposes, as defmed in 6
NYCRR Part 375-1.8(g)(2), and the above-stated engineering controls may not be discontinued
without an amendment or extinguislunent of this Environmental Easement.

c. The SMP describes obligations that lbe Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Deparunent's detennination
that the Controlled Property is safe for a specific use. but not all uses. The SMP may be modified in
accordance with the Department's statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden ofcomplying with the SMP and obtaining an up-to-date
version of the SMP from:

NYSDEC - Region 2
Division of Environmental Remediation
One Hunter's Point Plaza
47-40 21 st Street,
Long Island City, NY 11101-5407
Phone: (718) 482-4995

or

Site Conrrol Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, New York 12233
Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requirements of EeL Article 71, Title 36 of the ECL. the
property deed and all subsequent instrwnents of conveyance relating to the Controlled Property
shall state in at least fifteen-poiot bold-faced type:

This property is subject to an Environmental Easement
held by the New York State Department of Environmental
Conservation pursuant to Title 36 of Article 71 of the
Environmental Conservation Law.
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F. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
usc the Controlled Property.

G. Grantor covenants and agrees that it shall annually, or such time as NYSDEC may
allow, submit to NYSDEC a written statement by an expert the NYSDEC may fwd acceptable
certifying under penalty ofpeIjury, in such fonn and manner as the Department may require,
that:

(1) the inspection of the site to conftrm the effectiveness of the institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 37S-I.8(h)(3).

(2) the institutional controls and/or engineering controls employed at such site:
(i) are in-place;
(ii) are unchanged from the previous certification, or that any identified

cbanges to the controls employed were approved b the NYSDEC and that all controls are in the
Department-approved fonnat; and

(iii) that nothing has occurred that would impair the ability of such
control to protect the public health and environment;

(3) the owner will continue to allow access to such real property to evaluate the
continued maintenance of such controls;

(4) nothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls;

(5 the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification;

(6) to the best of hislher knowledge and belief, the work and conclusions
described in this certification are in accordance with the requirements oflhe site remedial program,
and generally accepted engineering practices; and

(7) the information presented is accurate and complete.

3. Right to Enler and Inspect. Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.

4. Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fec owner of the Property,
including:

A. Use of the Controlled Property for all purposes not inconsistent with, or limited by
lhe terms of this Environmental Easement;

B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

5. Enforcement

A. This Environmental Easement is enforceable in law or equity in perpetuity by
Grantor, Grantee, or any affected local government. as defined in ECl Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a

Environmental Easement Page 4



County: Queens Site 0: 2-41-031 Order 0: one

defense in any action to nforce this Environmental Easement that it is not appurtenant to an
interest in real property· it is not of a character that has been recognized traditionall at common
la' . it impose a n gati e burden; i impo e affirmative obligations upon the owner of any
interest in the burdened prop rty; the b nefit do not touch or concern real property· there is no
privity of estate or of contract· or it impo an unreasonable restraint on alienation.

B. If any p rson violates this Environmental Easement, the Grante may revoke the
C rtificate of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the tenns of
this Environmental Easement. Such notice shall et forth how Grantor can cure such breach or
u peeled breach and give Grantor a reasonable amount of time from the date of receipt of notice

in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor ofany failure to adequately cure the breach or suspected
breach, and Grantee may take any other appropriate action reasonably nece sary to remedy any
breach of this En ironmental Easement, including the commencement of any proceedings in
accordance with applicable law.

D. The failure of Grantee to enforce any of the terms contain d b rein shall not be
de med a .. aiver of any uch tenn nor bar any nforcement rights.

6. otice. When eT notice to the Grantee other than the annual certification or appro al
from the Grantee is required, the party providing u h notice or eeking such approval shall
identify the Controlled Property by referencing the following information:

County SDEC ite umber SDEC Brownfield Cleanup greement State Assistance
Contract or Order umber and the County tax map number or the Liber and Pag or computerized
system identification number.

Parties shall address correspondence to:

With a copy to:

Site umber: 2-41-031
Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

Site Control Section
Di ision ofEn ironmental Remediation

DEC
625 Broad ay
Alban 12233

11 notices and correspondence hall be delivered by hand, by registered mail or by Certified mail
and return receipt requ ted The Partie may provide for other means of receiving and
communicating notices and responses to reque ts for approval.

7. Recordation. Grantor shall record this in trument, within thirty (30) day of execution of
this instrument by the Commi sioner or herlhis authorized representative in the office of the
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10. Joint Obligation. If there are two or more parti s identifi d as Grantor herein, th
obli tion impo d b thi i trument up n them hall b joint and . ral,

IN WIT NESS WHER E0 F, Grantor ha aus d thi instrum ntto be sign d in it nam .

Grantor: Arimax Realty, LL

Title: Member Oat

Grantor's Acknowledgment

T TEOF ORK.)

CO TYOF ~.u.-s

On the (, , in the year 20 II , before me, the undersigned,
per onall appear d !!' rsonail known to m or pro ed to me on the basi
of . ati factory id nee to b t in 'vidual s) who e nam i (ar) ubserib d to the within
in trum nt and ackno ledg d to me that h b /tb e cutcd th sam in hi r/th ir
capa i i ). and that b hislh r/their signature on th instrum nL the indi idual s . or th

r n upon b hal rof hich th indi iduaJ acted x ut d the in trum nt.
MARrtYN ROORlGUEZ

MRWY Pubfic, S1I1e of w YOlk
No.01R06230825

Qualified In Queens County
OcImmlsslon Explm Nov, 6, 201 ~ pit
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THIS E E T IS HEREBY CCEPTED BY THE
PEOPLE OF THE T TE OF YORK, cting By and Through the Department of
En ironmental Cons rvarion as Designee of the Commi ioner.

By:
Dale A. Desnoyers D· tor
Division of Environmen 1Remediation

Grantee's Acknowledgment

T TEOF

COUNTY OF

WYORK. )

A\~AfV\ ~ ss:

On the Ir>,~ day of~ in the year 20lL before me the undersigned
personally appeared Dale A. Desnoyers, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) who e name is (are) sub cribed to the within
in t en and acknowledged to me that belshel executed the same in hislherl capacity as

ignee f t e Commi sioner of the State of New York Department of Environmental
onserva at by b· erl signature on the in trument, the individual or the person upon

behalf of in ual acted, executed the in trument.

David J. Chi ano
No Public, State of New YOTk

No. OlCH50S2146
Qualified in Schenectady County"

Commission Expires August 22, 20~
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SCHEDULE"A" PROPERTY DESCRIPTION

ADDRESS: 76-Q1 17"' AVE., GLENDALE, NY
TAX MAP: Section 20 Block 3803 Lot 91 and 92

ALL THAT CERTAIN PLOT, PIECE OR PARCEL OF LAND, SITUATE, LYING AND BEING IN THE
SECOND WARD OF THE BOROUGH AND COUNTY OF QUEENS, CITY A 0 STATE OF NEW YORK, LOTS
91 AND 92, BLOCK 3803, BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE CORNER FORMED BY THE INTERSECfION OF THE NORTHERLY SlOE OF 17m

AVENUE (50 FEET WIDE) (ALSO KNOWN AS VARIAN PLACE) WITH THE EASTERLY SlDEOF 76m

STREET (60 FEET WIDE) (ALSO KNOWN AS SPRAGUE STREET) FORMING AN INTERIOR ANGLE OF 90
DEGREES 00 MINUTES 00 SECONDS.

THENCE FROM SAID POINT OF BEGINNING, EASTERLY, ALONG SAID NORTHERLY SIDE OF 77TH

AVENUE 313,65 FEET, WHERE THE SAME IS INTERSECTED BY THE DIVIDING LINE BETWEEN LANDS
NfF ARIMAX REALTY, LLC ON THE WEST At"lD LANDS N/F OF MARIAN CAPALEAN ON THE EAST;

THENCE NORTHERLY ALONG SAID DIVIDING LINE, BEING ANGLE POINT IN SAID LINE OF HEREIN
DESCRIBED ALONG A LINE FORMING AN INTERIOR ANGLE OF 89 DEGREES 25 MINUTES 55 SECONDS
WITH THE NORTHERLY SIDE OF 77TH AVENUE, 82.37 FEET TO LANDS OF THE LONG ISLAND
RAILROAD COMPANY;

THENCE THE FOLLOWING THREE (3) COURSES ALONG SAW RAIL ROAD LI E

I. WESTERLY ALONG A LINE FORMING AN INTERIOR ANGLE OF 103 DEGREES 10 MINUTES 26
SECO, OS WITH SAlD DlVIDI 'G LINE BETWEEN 1.AJ.~DS. 135.13 FEET TO AN ANGLE POINT IN
SAID RAILROAD LINE;

2. NORTHEASTERLY FORMI G AN INTERIOR ANGLE OF 339 DEGREES 49 MINUTES 45
SECONDS, 5.61 FEET TO THE LONG ISA 0 RAILROAD COMPANY; AND

3. WESTERLY ALONG A LINE FORMrNG AN INTERIOR ANGLE OF 20 DEGREES 10 MINUTES 15
SECONDS (20 DEGREES 54 MINUTES 25 SECONDS - DEED) WITH THE PREVIOUS COURSE, A
DISTANCE OF 191.11 FEET TO THE EASTERLY SIDE OF 76TH STREET (SPARAGUE STREET);

THENCE SOUTHERLY ALONG SAID EASTERLY SIDE OF 76T1l STREET (SPRAGUE) FORMING AN
INTERIOR ANGLE OF 77 DEGREES 23 MINUTES 39 SECONDS WITH THE PREVIOUS COURSE, 154.40
FEET TO THE POINT OR PLACE OF BEGINNING.

CONTAINING 37,124 SQUARE FEET OR 0.852 ACRES
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