
NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

In the Matter of the Development and Jmplementation 
of a Remedial Program for an Inactive Hazardous Waste 
Disposal Site under Article 27, Title 13 of the Environmental 
Conservation Law 

by 

49 Dupont Realty Corp. 
Dupont Street Developers LLC 

WHEREAS, 

Respondents. 

AMENDMENT TO 
l ORDER ON CONSENT 

and 
ADMINISTRATIVE 

SETTLEMENT 

Index # R2-0654-1 1-10 

Site #224136 

l. 49 Dupont Realty Corp.(" Dupont Realty") is an active domestic business corporation 
which has owned property at 280 franklin Street, Brooklyn, NY 11222 (hereinafter the "Site") 
since 1983. The Site is located in the Greenpoint section of Brooklyn in a mixed 
industrial/commercial/ residential area. The approximately 1 acre s ite is described on the county 
tax map as Block No. 2487, Lots No. I , 10, 12, 72 and 78. The dimensions of the site are 
approximately 240 feet by 200 feet. The building on the Site consists of a number of smaller 
buildings that have been joined together. Exhibit "A" is a map o f the Site showing its general 
location. 

2. Dupont Realty consented to the issuance of Order on Consent, Index # R2-0654-l 1-10, 
dated January 18, 2011 , by the New York State Department of Environmental Conservation (the 
" Department") (the"Order"). A copy of the Order is attached as Exhibit " B." 

3. The Site is currently li sted in the Regfa1ry of Inactive Hazardous Wasle Disposal Sites in 
New York State as Site Number 224 136 with a Classification "2" pursuant to ECL 27-1305 and is 
named "Former NuHart Plastic Manufacturing." 

4. Dupont Street Developers LLC ("Dupont Street Developers"), a New York State limited 
liability company, with offices at 331 Rutledge Street, Suite 208, Brooklyn, New York 11211, is 
in contract to acq uire the Site. 

5. By letter dated February 19, 2013, Dupont Street De velopers requested to be added to 
the Order as a Co-Respondent to the Order. 



6. Subparagraph XIV(E) of the Order provictes for modifications to be made in writing and 
subscribed by the parties to be bound. 

NOW, having considered thi~~ matter and being duly advised, IT IS ORDERED THAT: 

I. Paragraph 2 of the Order is hereby rev' sed to read as follows: 

49 Dupont Realty Corp.("Dupont Realty") is an active domestic business corporation 
which has owned property at 280 Franklin Street, Brooklyn, NY 11222 (hereinafter the "Site") 
since 1983. The Site is located in the Greenpoint section of Brooklyn in a mixed 
industrial/commercial/ residential area. The approximate ly 1 acre site is described on the county 
tax map as Block No. 2487, Lots No. 1, 10, 12, 72 and 78. The dimensions of the site are 
approximately 240 feet by 200 feet. The bu ildi ng on the Site consists of a number of smaller 
buildings that have been joined together. Exhibit "A" is a map of the Site showing its general 
location. Dupont Street Developers LLC ("Dupont Street Developers"), a New York state 
limited liability company, with offices at 331 Rutledge Street, Suite 208, Brooklyn, New York 
112 11 , is in contract to acquire the Site. Dupont Realty and Dupont Street Developers will 
hereafter to be referred to "Respondents" unless otherwise noted. 

II. Subparagraph VI(D) of the Order shall be revised to read as fo llows: 

Such invoice shall be sent to Respondents at the following addresses: 

Mr. Joseph Folkman 
c/o 49 Dupont Realty Corporation 
P.O. Box 786 
Deer Park, NY 11729 

Joseph Brunner 
Dupont Street Developers LLC 
331 Rutledge Street - Suite 208 
Brooklyn, NY 1121 l 
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III. Subparagraph XI(A)(2) of the Order is revised to read as follows: 

Communication to be made from the Department shall be sent to: 

Joseph Brunner 
Dupont Street Developers LLC 
33 1 Rutledge Street - Suite 208 
Brooklyn, NY 11 21 1 

and 

Mr. Joseph Folkman 
49 Dupont Realty Corporation 
P.O. Box 786 
Deer Park, NY 11729 

with copies to: 

James P. Rigano, Esq. 
Rigano LLC 
425 Broad Hollow Road - Suite 2 17 
Melville, NY 11747 

and 

Paul Ciminello 
Ecosystems Strategies, Inc. 
24 Davis A venue 
Poughkeepsie, NY 12603 

and 

Lawrence P. Schnapf, Esq. 
55 East 87th St. #8B 
New York, NY I 0 128 

and 

Thomas Spiesman, Esq. 
Porzio, Bromberg & Newman, P.C. 
100 Southgate Parkway 
P.O. Box 1997 
Morristown, NJ 07962-1997 
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IV. All references in the Order to "Respondent" are revised to read " Respondents". 

V. All other provisions of the Order remain in full force and effect and shall apply jointly 
and severally to both Respondents to the Order. 

VI. The effective date of this Amendment is the l01
h Day after it is signed by the Commissioner 

or the Commissioner's designee. 

DATED: 

FEB 0 7 2014 
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JOSEPH J. MARTENS 
Commissioner 
New York State Department of 
Environmental Conservation 

By7?~ 
l Robert W. Schick, Director 

Division of Environmental Remediation 



CONSENT BY RESPONDENT 

Respondent hereby consents to the issuing and entering of this Order, waives 
Respondent's right to a hearing herein as provided by law, and agrees to be bound by this Order. 

__.. 
Print Narne: ~\::.i~::::/l Q"J~ 

Date :_~~/___,,(_._.~ J'---'I-~....___ __ _ 

STATE OF NEWYORK ) 
) ss: 

COUNTY OF ) 

On the 6 day of lh-iJ /!.et./ , in the year 201 3, before me, the undersign ed, 

personally appeared :SCu·i11.. f"t&//{ "'·'1=1> personally known to me or proved to me on the basis 
I 

of sati sfactory evidence to be the individual(s) whose name is (arc) subscribed to the within 

instrument and acknowledged to me that he/she/they executed the same in his/her/ their 

capac ity(ies), and that by his/her/their signature(s) on tl1e instrument, the individual(s), or the 

person upon behalf of which the individual(s) acted, executed the instrument. 

..... -............ -........... __ 
..,COUMI¥ 

UC. IOC _ ,. ,33 
COllM. EXP. b 7; r 



CONSENT BY RESPONDENT 

Respondent hereby consents to the issuing and entering of this Order, waives 
Respondent's right to a hearing herein as provided by law, and agrees to be bound by this Order. 

STA TE OF NEW YORK 

COUNTY OF \(\ ~q,S 

) 
) ss: 
) 

Dupont Street Developers LLC 

·1 D't'\.A \1 On the day oH.lfrleM~ in the year 2013, before me, the undersigned, 

personally appeare~~fyh ft \fUl'H\..Vl , personally known to me or proved to me on the basis 

of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within 

instrument and acknowledged to me that he/she/they executed the same in his/her/their 

capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the 

person upon behalf of which the individual(s) acted, executed the instrument. 

Signature and Office of indivi 
taking acknowledgment 
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SHEILA MARIA GRANT 
NOTARY PUBLIC, State of New York 

No. 01GR6269680 
Qualified in Kin=,°ty 

commission~ 01, 201e 



EXHIBIT "A" 

Map of Site 
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Approximate Site Location 

Former Nuhart 
N Plastic 

., 

I q ~· I 
I I 

I. 

0 001 ~ 00~ OOo \hi<> Former Nu hart Plastic Manufacturing 



EXHIBJT "B" 

Order On Consent 

Index # R2-0654-1 1-10 

January 18, 201 1 
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NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION 

In the Maner of ch<.: Development and Implementation 
of a Remedial Program for an Inactive Hazardous Waste 
Disposal Si te under Article 27. T itle 13 of the Environmental 
Conservation La\.\ 

by 

49 Dupont Rcalt) Corp. 
Responden1. 

WHEREAS, 

ORDER O~ CONSENT 
and 

AD:\itl~ISTRATIVE 
SETTLEMENT 

Index # R2-0654- I I-I 0 

Site #224 136 

I . A. The New York State Department of Environmental Conservation c ·Department'') 
is responsible for inactive hazardous waste disposal site remedial programs pursuant to Article 
27. Tirk 13 of the Environmen1al C'on~ervat ion I.aw (''EC!.") and Part 375 of Title 6 of 1he 
Official Compilation of Codes. Rules and Rl.!g.ulations ( .. 6 J\YCRR") and may issue orders 
consistent with the authority granted to the Comm is ioncr by such statute. 

B. The Department is responsib le for carrying out the pol icy of the Stare of New 
York to conserve. improve and protect its natural resources and <.:nvironment and control water, 
land. and air pollution consistent '' ith the authorit) granted to the Department and the 
Commissioner by Article I. Title 3 of the ECL. 

C. fhis Order is issued pursuant to rhl.! Department's authority under. inter a/ia. ECL 
Article 27. Title 13 and ECL 3-030 1, anc rcsolv.:s Rcspondent's liability to the State as provided 
at 6 NYCRR 375-l.5(b)(5). 

2. 49 Dupont Rt:alt.> Corp.("Rcspondent") is an active domestic business corporarion which 
has O\\ned proper!) at 280 Franklin Street. Brook!) n. NY I l 222 (hereinafter the "Site'') since 
198.3. The Sire is located in the Grcenpoin1 sect ion of Broo!..lyn in a mixed 
industrial/commercial/ residential area. The approximate!) I acre site is described on 1he county 
tax map as Block No. 2..J.87, Lots \lo. I. I 0. 12. 72 and 78. The di men<; ions of the site are 
approximate I: 240 leet b} 200 foeL I he building on the Site consists of a number of smaller 
buildings that have been joined together. 1-xhibit .. A .. is a map of the Site showing its general 
location. 



3. The Site is currently listed in the Rl!g1stry f?(lnactfre Hazardous Waste Dfaposal Sites in 
.Ve1r York Swte as Site ~umber 224136 \\ ith a Classification .. 2"' pursuant to ECL 27-1305 and is 
named .. Fonner NuHart Plastic Manufacturing:· 

-L Respondent const:nt::. to the b:,uancc of th is Order ""ithout (i) an admission or lind in!.!. of 
liabili1y. fault. \HOngdoing. or \'iOlation of any la''· regulation. permit. order. requiremen~ or 
standard of care of an) kind'' hatsoever: (ii) an acknowledgment that there has been a release or 
threatened release of hazardous waste at or from the Site: and/or (ii i) an acknowledgment that a 
release or threatened release of hazardous waste at or from the Site constitutes a signilicanl threat 
to the public health or environment. 

5. Sole!) "ith regard ro the matters set forth below. Respondent hereby waives any right 10 

a hearing as may be provided by law. con::.cms to the issuance and emry of this Order. and agrees 
to be bound b) its terms. Respondent consents to and agrees not to contest the authority or 
jurisdiction of the Department 10 is~ue or enforce this Order. and agrees not to contest the 
validity or this Order or its terms or the val idity of dara submincd to the Depanment by 
Respondent pursuant ro this Order. 

NOW. havin!! considered this maner and beim.! dulv advised. IT IS ORDERED THAT: - - ., 

I. Initial Submittal 

Within thirt) (30) Da:s atlcr the ~ffective date of this Order. Respondent shall submit to 
the Depanme11t a Records Search Report prepared in accordance with Exh ibit ··B .. attached 
hereto. The Records Search Report can be I im ited if the Department no ti fies Respondent that 
prior submissions satisfy spe~ific items required for the Records Search Report. 

11. Development. Performance. and Rcpm1in!! of Work Plans 

A. Work Plans 

All activities at the Site that comprise any element of an Inactive Hazardous Waste 
Disposal Site Remedial Program shall bt: conducted pursuant to one or more Departrnent­
approved work plans ( .. Work Plan·· or ··work Plans .. ) and th is Order and all activities shall be 
consistent "ith the National Oil and Hazardous Substances Pollution Contingency Plan (NCP). 
40 C.F.R. Part 300. as required under CERCLA. 42 U.S.C. § 9600 et seq. The Work Plan(s) 
under this Order shall address both on-Site and off-Site c:onditions and shall be developed and 
implemented in accordance with 6 NYCRR § 375-l .6(a). All Department-approved Work Plans 
shall be incorporated into and become enforceable pa11s of this Order. Upon approval of a Work 
Plan by the Department. Respondent shall implement such Work Plan in accordance with the 
schedule contained therein . Nothing in this . ubparagraph shall mandate that any particular 
Work Plan be submitted. 



Each Work Plan submitted shall use one of the following captions on the cover page: 

I. Site Characterization ("·SC") Work Plan: a Work Plan whose objective is 
to identif) the presence of any hazardous wasll! disposal at the Site: 

., Remedial Investigation/Feasibility Stud) ("·Rt/FS .. ) Work Plan: a Work 
Plan whose o~jective is to perform a Remedial Investigation and a Feasibility Study: 

3 . Interim Remedial Measure ('"IR\1"")Work Plan: a Work Plan whose 
objective is to provide for an Interim Remedial Measure: 

4. Remedial Design/Remedial Action c··RD/RA"")Work Plan: a Work Plan 
whose objective is to provide for the development and implementation of final plans and 
specifications for implementing the remedial alternative set forth in the ROD: or 

5. Site Management Plan: a Work Plan ""hose o~jective is to identi fy and 
implement the institutional and engineering controls required for the Site. as well as any 
necessary monitoring and/or operation and maintenance of the remedy. 

B. Submission/ Implementation of Work Plans 

I. (a) The Rl/FS Work Plan shall be submitted to the Department w ithin 
sixty (60) Days after the effective date of this Order. 

(b) The Department ma) request that Respondent submit add it ional or 
supplemental Work Plans for the Site. Within thirt) (30) Days after the Department"s written 
request. Respondent shall advise the Department in \Hiting whcthl!r it will submit and implement 
the requested additional or supplemental Work Plan or \\ hcther it elects to term inate this Order 
pursuanr to Paragraph XII I. If Respondent elects to submit and implement such Work Plan, 
Respondent shall submir the requested Work Plan within sixty (60) Days after such election. If 
Respondent elects ro terminate this Order or fails t0 make a timely election. this Order shall 
terminate pursuant to Paragraph XII I. 

(c) Respondent may opt to propose one or more additional or 
supplemental Work Plans (including one or more !RM Work Plans) at any time. which the 
Department shall review for appropriateness and technical suflicienc). 

(cl) Any request made by the Department under Subparagraph 
11.B. l.(b) shall be su~ject to d ispute resolution pursuant to Paragraph XI I. 

2. A Professional Engineer must stamp and sign all Work Plans other than 

SC or Rl/FS Work Plans. 

.., 
.) 



3. During all li..:ld .i.:th itk·-. Clmliucted under thb Ordi:r. Rl.!'>pondcnt hall 
ha\ e on-~»te a reprc,cntati' c "ho j, l llaliticd ll' ... upen i e the acth i1k-. um.krta!...en. uch 
reprc;.cntati\ e ma~ ix' an cmpk'~ cc or w coihuh.mt retained b~ Rc!>pondcnt to perform ~uch 
,u~n i ... 1on a-. ~et forth in 6 '\ Y( RR PJn r5- I .6(a)(J J. 

C. \1odilication'> to\\ or!.. Plan ... 

rhe Department -;hall noti f~ Rc ... pomkm in \Hllmg if rhc Department detcnninc:. that an) 
clement of a Dcpanmcnt-approH:d Worl.. PfJn needs to be modified in order to achkvc the 
objecch es of che ',),or!.. Plan a:. ... ct forth in Subparagraph I I.A or to erNin: that tht! Remedial 
Program othern ise pr0tccb human health nnd the cm ironmenl. Upon receipt or !>Uch 
notification. Respondent -.hall. ~ubject to Rc!>pondcnt"s right lo tenninalc pur!>uant to Paragraph 
XIII. provide \Hillen notilication a:, prm idcd at 6 NYCRR 375- l.6(d)(3)as to whether it " ill 
modif~ the Work Plan. or invol..c di:-.putc rec:olution. 

D. ~uhnfr-.,ion of final R.:rorb and ,\nnual Reports 

I. In accordam:e "ith the -;cheduk contained in a \\or!... Plan. Rc!.pondent 
... hal1 ubmit a tinal report a., rmn idcd :11 6 ''\ CRR 375- I .6(b) and a final engineering rcpun a~ 
pnnided ac 6 '\) CRR 375-l.6(c). 

acci\ itie 
the IR~I. 

"l \n) :inal rerx'11 l>r lin:1 engin~ring report that indudc' con,1ruc1ion 
hall in1. lude .. a~ ouih .. dm" inh!> .,ho" ing an~ change!> made to the remedial de ign or 

3 In th.! C\cnt th::t !he tina1 engineering report for the ite require:. ~ite 

m:m:igement. Rc-.ronJent ,hull ,l.hinit an :innu:il rcpon b~ the I '1 Da) or the month follo" ing the 
anniH:r!>Jr~ ,,f tht! "tan of tnc itc mnn:.gc1 1cn1. uch annual report -.hall be :.igncd b~ a 
Profe,sional f ngim:er l'r b) ~ueh l>thcr qualiticd cm ironment:il proleS!>ional a., the Department 
ma~ rind acceptab .! and -.!la.I con~uin J Cl.'rll lic:Hilm a:. prodded at 6 '\ '\ (.RR 3 75- I .8(h)C) ). 
Rc-,p,mdcnt ma~ petition l11c Dcpanll' ~m .l1r a determination that the institutional and or 
c:ngineering c0ntro .., na~ be .cmiin.:tc:J. . uch petition mus1 be :.upportcd b) a tatc:mcnt b) a 
Professional l nhin.:c:r tn:ll -.uch Cl'ntrof... are no lon;;er neces~r) for the protection of public 
heal:ll and the c11\ ;roi1mc11L The DcrJrtm..:111 :.h:ill not unrcasonabl~ "ithhold it!> approHtl of 
~uch pctit"l1n 

I. The Dcp"1nment ,i.:JI ' Olah .i g J failh ctlim to re' ie" :ind rc ... pond in 
'' ritin,,. to each submillJI Rc ... rxmJcnt .11;,i,c.., p .. r,u.m1 h' thb Order" ithin ..,j,1~ (60) Da~ '· I he 
l)cp:.inmcnt" ') re'r'-'"~ -.hall indulk .m aprrll\ .l ,lr ci ... appro\ al or the ~ubmin:il. in \\hole or in 



part. All Department-approved submittals shall be incorporated into and become an enfo rceable 
part of this Order. 

2. If the Department disapproves a subminal. it shall specif} the reasons for 
its disapproval. With in fifteen ( 15) Days after the date of the Department"s wrinen notice that 
Respondem·s submillal has been disapproved. Respondent shall. su~ject to Respondcni"s right to 
terminate pursuant to Paragraph XI 11 in the ev~nt the rejected submitt al is a Work Plan submiHcd 
prior to the Department"s approval of the RD/RA Work Plan. elect as provided at 6 NYCRR 
375- l.6(d)(4). which includes the right to elect to invoke dispute resolution pu rsuant to 
Paragraph XII. If Respondent elects to modity the submittal, Respondent shal l. within thirty 
(30) Days after such election. make a revised submittal that addresses all of the Department" s 
stated reasons for disapproving the first submitral. In the event that Respondent·s revised 
subminal is disapproved. the Department shall set forth its reasons for such disapproval in 
writing and Respondent shall be in violation of this Order unlt:ss it invokes dispute resolution 
pursuant to Paragraph XII and its position prevails. Fai lure to make an election or fail ure to 
comply with the election is a violation of this Order. 

3. Within thirty (30) Days after the Department's approval of a final report. 
Respondent shall subm it such final report. as well as all data gathered and drawings and 
subm itta ls made pursuant to such Work Plan. in an electronic format acceptable to the 
Department. I f an) document cannot be converted into electronic format. Respondent shall 
submit such document in an alternative format acceptable to the Depa11rnent. 

F. Department's Issuance of a ROD 

Respondent shall cooperate \-Vith the Dt:partmcnt and prov ide reasonable assistance, 
consistenL with the Citizen Part icipation Plan. in soliciting public comment on the proposed 
remedial action plan ( .. PRAP .. ). if an). After the close of the public comment p~riod . the 
Department sha ll select a final remedial alternative for the Site in a ROD. Nothing in this Order 
shall be construed to abridge any rights of Respondent, as provided by Im". to j udicially 
challenge the Departmeni"s ROD. 

G. Release and Covenant Not to Sue 

Upon the Department's issuance of a Certificate of Completion as provided at 6 N YCRR 
375-1.9 and 375-2.9, Respondent shall obtain 1he be;:nelits conferred by such provisions. subject 
to the terms and conditions described therein. 

111. Proeress Reports 

Respondent shall submit written progress reports co the parties identified in Subparagraph 
XI.A. I by the I 01

" Day of each month commencing with the month subsequent to the approva l of 
the fi rst Work Plan and ending with the Termination Date. unless a different frequency is set 
forth in an approved Work Pl;n . Such repo11S shall. at a minimum. include: all actions taken 
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pursuant to this Order during the reporting period and those antici pated for the upcoming 
reporting period: all approved modifications to work plans and/or schedu les: al l results of 
sampling and tests and all other daLa received or generated by or on behalf or Respondent in 
connection with the Site during the reporting period. including quality assurance/q uality comrol 
information: information regarding percentage or completion. unresolved delays encountered or 
anticipated that may affect the future schedule. and effort. made to mitigate uch delays: and 
information regarding activitie undertaken in support of the Citizen Participation Plan during 
the reporting period and those anticipated for the upcoming reporting period. 

IV. Penalties 

A. I. Respondent"s failure to compl) with any term of this Order constitutes a 
violation of this Order. the ECL. and 6 NYCRR 375-2.11 (a)(4). rothing herein abridges 
Respondent"s right to contest an) al legat ion that it has failed to comply with this Order. 

2. Payment of any penalties shall not in any way alter Respondent's 
obligations under th is Order. 

B. I. Respondent shall not suffer any penalty or be subject to any proceed ing or 
action in the event it cannor com pl) with any requirement of this Order as a result of any Force 
Majeure Event as provided at 6 NYCRR 375-l.5(b)(4). Respondent must use best efforts to 
anticipate the potential Force Majeure Event. best efforts to address any such event as it is 
occurring. and best efforts following the Force Majeurc Event to mini mize delay to the greatest 
extent possible. ..Force Majeure·· does not include Respondent" s economic inability to comply 
with any obligation. the failu re of Respondent to make complt!te and t imel~ application for any 
req uired approval or permir. and non-anainment of the goals. standards. and requirements of this 
Order. 

., Respondent shall noti fy the Department in \Hiring within five (5) Days of 
the onset of an) Force Majeure Event. Failure to give such notice within such five (5) Day 
period constitutes a waiver of an) claim that a de la) is not subject to penalties. Respondent shall 
be deemed to know of any circumstance which it. any entity controlled by it. or its contractors 
kne\\ or should have known. 

3. Respondent shall have the burden of proving by a preponderance of the 
evidence that (i) the dela) or anticipated de lay has been or will be caused by a f-"orce Majeure 
Event: (ii) the duration of rhe delay or the extension sought is warranted under the 
circumstances: (iii) best enorts were exercised to avoid and mitigate the effects of the delay: and 
(iv) Respondent complied with the requirements of Subparagraph IV .8.2 regarding t imely 
notification. 

4. If the Department agrees that the delay or anticipated delay is attributable 
to a Force Majeure Event. the time for performance of the obl igations that are a lTected by the 
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Force Majcure Event shall be extended for a period of time equ ivalent 10 the time lost because or 
the Force Majeure event, in accordance with 3 75-1.5(4). 

5. If the Department rejects Respondent's assertion 1ha1 an evt:nt provides a 
defense to non-compliance" ith this Order pursuant to ubparagraph IV.B. Respondent shall be 
in violation of this Order unless it invokes dispute resolution pursuant 10 Paragraph XII and 
Respondent' s po it ion prevai Is. 

V. Entn upon Site 

A. Respondent hereby consents. upon reasonable notice under the circumstances 
presented. to entr) upon the Site (or area~ in the vicinity of the Site which may be under the 
control of Respondent) b) an) duly designated officer or employee or the Department or any 
State agenc) having jurisdiction with respect to matters addressed pur~uanl to this Order. and by 
an) agem. consultant. contractor. or other per'\on c;o authori7ed by the Commissioner. all of 
whom shall abide b) the health and safet) rules in effect for the 5ite. for inspecting. sampling. 
copying records related 10 the contamination at the Site. 11.!~ting. and any other activities 
necessary to ensure Respondent's compliance "ith thi~ Order. Gpon rcquel>I. Respondent shall 
(i) provide the Department with suitable wor" space at the Site. including access to a telephone. 
to the extent available. and (ii) permit the Department full access to all non-privileged records 
relating to matters addressed by this Order. Ra\\ dara is not considered privileged and that 
portion of an) privileged document containing raw data must be provided to the Department. Jn 
the event Respondent is unable to obtain any authorization from third-party property owners 
necessar) to perfonn its obligations under this Order. the Department ma). consistent with its 
legal authorit). assist in obtaining such authorintions. 

0. l'he Department shall have the right to take its O\\ n samples and scientific 
measurements and the Dcp:irtmcnt and Respondent shall each have the right to obtain split 
samples. duplicate samples. or both. of all substances and materials sampled. The Department 
shall make the results of any such sampl ing and scientific measurements available lo 
Respondent. 

V I. Pa,ment of Statl! Costs 

A. Within forl)-five ( ..J5) Da) s alter receipt of an invoice from the Department . 
Respondent shall pa) to the Department a sum of monc) \\ hich shall represent reimbursement 
for past Stall! Costs as provided ar 6 NYCRR 375-l .5(b}(3). 

B. Within fort:-tive (..J5) Days aticr receipt of an itcmi7.ed invoice from the 
Department. Respondent shall pa} to the Department a sum of money which shall represent 
reimbursement for State Costs. other than tho c identified in Subparagraph VI.A. for work 
performed at or in connection with the Site through and including the Termination Date. as 
provided al 6 NYCRR 375-l.5(b)(3). 
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C. Per,onal -.en ice cost:. .,1 al be J1.,cunH!nted :h pr'" idcd h~ 6 ''l CRR 375-
l .5(b){3< ii). I he D\!panment -.hall not be.· rcquirc.·d 10 pro' ide an~ other documentation or co..,h. 
pro' ided h<meH:r. 1h:11 the Depanment", rec1.mh -.hall be a'ailabk corhi-.tcnl "ith. and in 
accordance" ith. \nkk 6 of the Public Olli. . .:cr' l.J". 

D. u1.h ill\ ~lice !>hall be s.!nt 10 Rc-.pondcm ~t the fol km ing adtln.:"; 

\Ir. Jo eph Fol"man 
clt1 ..i9 Dupont Rcalt~ (\lrporation 
P.O. Bo:\ 786 
Deer Par". \JY 11 T29 

E. r ach ,u<.:h pa~ ment shall he madi.: payable ro the Dcpartmcnl or l:nvironmental 
Cnn~enation and .. hall be !>ent to: 

Aurc;iu of Program Managerncnl 
Di' i-.ic,n llf Ell\ ironmental Rcml.'dimron 
\,c\\ 'l or!.. late Depanmcnt Cll r 11\ irllllmcntal ( on-.cn a1ion 
625 Br(1ad" a~ 
.\lhan~. \,c" Yori.. 12233-~OJ.:! 

f. I ach pan~ ,;,hal' prO\ idc \Hillen notilkation to the other" ithin nine~ (90} Da~:. 
of an~ change in the foregoing adore~:.c-.. 

G . 
• md (\ i). 

Rc-.p,mJcnt ma) contc::.t im oiccJ ;:o,i-. a, prO\ ided .ll 6 'JY( RR 375- l.5(b)(3 )(') 

V 11. Rc-.cn ut ion of R i !.!llLS 

A. C:\ccpl a!> provided al 6 \:Y( RR 375-1.9 and 375-:!.9. nothing contained in 1hi:, 
Order shall be construed as barring. diminishing. ndj11dica1ing. or in an) way affecting an) of 1hc 
Depanmem·., rights or authorities. including. but 1101 limited 10. the right 10 require performance 
of fun her im e:,tigaiion' andlor response action(,). Ill reco\ er na1ural resource damages. and/or to 
c:\erc i-.e an~ 'um mar~ abatement po" er-. \\ i1h rc .. pccl 10 an~ per-.on. including Respondent. 

B. L \ccpt a' othem ise prm ided in thi, Order. Re-,pondcnt 'JX!cili\:all~ rescncs all 
righh and dctcn-.c' under applic3bk la\' re~pi.:c11ng an~ D~p.:.inmerua a..,scnion of remedial 
liabilit~ and tir natura re::.ource damage:. again,1 Re-.pondenL Jnd IUnhcr rc-.en es all righh 
rc ... pccting 1hc cnlor;:cn•erit of thi:., Or<l~r. rr.dudrng thi.: right:. to n~llicc. to he heard. 10 appeal. 
and tl' an~ ocher uuc .,roce-.... The e\.· ::.lenct: lf 11i' Onkr or Re ... pvn~knt" :- complian e '' ith i1 



shal l not be construed as an admission of liability. fault. wrongdoing. or breach of standard of 
care b) Respondent. and shall not give rise to any presumption of fa\\ or finding or tact. or create 
any rights. or grant any cause of action. which shall inure co the benefit or an) third part). 
Further. Respondent reserves such right· as it ma) have to seek and obta in contribution. 
indemnification. and/or an) other form of reco' ery from its insurers and from other potential!) 
responsible parties or their insurers for past or future response and/or cleanup costs or such other 
costs or damages arising from the contamination at the Site as ma) be provided by law. including 
bur not limited to rights of contribution under sect ion 113(1)(3)(8) of CERCLA. 42 U.S.C. ~ 
96 I 3(t)(3)(13). 

VII I. Indemnification 

Respondent shall indemnify and hold the Dt!partmenr. the State of e\' York. the Trustee 
of the State·s natural resources. and their representatives and employees harmless as provided by 
6 i'\YCRR 375-2.5(a)(3)(i). 

IX. Public Notice 

/\. Wit hin chill) (30) Days al"ter the effective date of this Order. Respondent shall 
provide notice as required by 6 NYCRR 375-l .5(a). Within sixty (60) Days of such filing. 
Respondent shall provide the Department with a copy of such instrnmcnt certified by the 
recording officer to be a true and faithful cop). 

fl. If Respondent proposes 10 transfer by sale or lease the whole or an) part of 
Respondent ·s interest in the Site. or becomes a\\ are or such trnnster. Respondent shall. not fewer 
than forty-five (45) Da~ s before the date of transfer. or "ithin fort)-tive ( .+5) Days after 
becoming a\\.are of such conveyance. notify the Department in \\riling of the identity of the 
transferee and of the nature and propo ed or actual date of the conveyance, and shall notify rhc 
rransfcree in writing. with a copy to the Department. of the applicabilit) of this Order. I lowever. 
such obligation shall not extend to a conveyance b) means of a corporate reorgan ization or 
merger or the granting of an) rights under any mortgage. deed. tru r. assignment. judgment. lien. 
pledge. securil) agreement. kase. or an) otht!r right accruing to a person not affi liated with 
Respondent to ecure the repayment of money or 1he performance of a dul) or obligation. 

X. Environml!ntal Easement 

A. If a Department-approved final engineering report for the Site relies upon one or 
more institutional and/or engineering controls. Respondent (or che owner of the Site) shall submit 
to the Department for approval an Environmental Easement to run with the land in favor of the 
State which complies with the requirements of ECL Article 71. Title 36. and 6 NYCRR 375-
1.8(11)(2). Upon acceptance of Environmental Easement by the Stare. Re pondent shall comply 
with the requirements of 6 ~YCRR 375-1.S(h)('.!). 

C) 



R. If the ROD pro\ ides for no action ,lthcr than implementation of one or more 
in..,titutillnal comruh. Re-.pondent shall calhe an ell\ ironmcntal ea-.emenl lo be recorded under 
thl..' prm bion') of ..ibparagraph X .. \ . 11 Re ... p indent doe not cau-.c '.'>Uch en' ironmcntal 
e~cmcnt to Ile r~or<lcd in accordance \\ith 6 '"ltRR 375- l.8(h)(2). Rt".,pondem \\ill not Ile 
entitled to the ~nclih conforred b~ 6 "-'I(. RR '75-1.9 and 375-2.tJ. 

XI. C ommuni<:atton'.'> 

.l.. \II \Hillen communic:uion.., required b~ thb Order -.hull be transmiued b~ L nited 
\1a1es Postal <)en kc. b) pri' ate courier :,en ice. l)f hand deli' ered a ... l~11lo" ..,: 

I. Communication frl)lll Re-.pondent ... hall be '>l'll t to: 

Bryan \v'ong 
Divbion or Environmental Rcmedia1io11 
"Jew Yori,. <.;wte Department or Fm ironmcn1al Conservation 
..i 7--rn 2 1'1 m:et 
l ong 1-;land Cit~.'-Y 11 101 
~1_1L.__;\\ .Jc-.. -.1.u-:.m .u' 

\.ote: thn:e hard .-:opie~ ((me unlk und) ,11" \\Ork plan-.. are rc~uircd . as \\ell as one 
d\.~tronic CO:}~. 

'' ith copie) co: 

·1c' en Bate-. 
13ureau oft "' ironmental E:-..po-,ure lmc ... tigation 
i\e'' Yori.. \talc Department or! k:ilth 
Flanigan quurc 
54 7 R ivcr ~lrecl 
Tro~ . ~c" Yori,. 12180-21 16 
smb02 <I hcahh.state.ny .us 

and 

I oui ... P. Olh a 
Rcgion:il \Home~ 
:--.e'' 'rnrl,. 'late O<:partment of Ell\ ironmental Conscn at ion 
47-..JO 21 ~trcct 

Ll)llg 1 ... 1:.md Cit~.'- Y 11101 
I ~'-lo. ' ... ·' .t .:-. 
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2. Communication to be made from the Department shall be sent co: 

Mr. Joseph Folkman 
49 Dupont Realty Corporation 
P.O. Box 786 
Deer Park. NY 11729 

wich copies to: 

Paul Ciminello 
Ecos) stems Strategies. Inc. 
24 Davis A venue 
Poughkeepsie. NY 12603 

and 

I awrence P. Schnapf. E q. 
55 East 87th St. #88 
Ne\\ York. Y I 0 128 

and 

Thomas picsman. Esq. 
Porzio. Bromberg & Newman. P.C. 
I 00 Southgate Park" a) 
P.O. Box 1997 
Morristown. NJ 07962- 1997 

B. The Department and Respondent re erve the right to designate additional or 
different addressees for communication upon \\ ritten notice to the other. 

C. Each part) shall not if:~ the other "ithin ninety (90) Da) s after an) change in the 
addresses in this Paragraph XI or in Paragraph VI. 

X 11. Dispute Resolution 

In the event disputes arise under thi~ Order. Respondent may. within fifteen ( 15) 
Da)S after Respondent knc'' or should ha'e kno"n or the faces \\hich are the basis of the 
dispute. initiate dispute resolution in accordance with the provisions of 6 NYCRR 375-l.5(b)(2). 
Nothing contained in this Order shall be construed 10 authorize Re pondent to invoke dispute 
resolution with respect to the remed) selected b) the Department in the ROD or an) element of 
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such remed). nor to impair an) right of Respondent to seek judicial review of the Ocpanmcn(s 
selection of an) remedy. 

XIII. Termination of Order 

A. Th is Order will terminate upon the earlier of the following events: 

I. Respondent's election to terminate pursuant to Subparagraphs 11.B. I .b. 
11.C or 11.l.2 so long as such election is made prior to the Depanment's approval of the RD/RA 
Work Plan. In the event of tennination in accordance "ith this Subparagraph XII I.A. I. th is 
Order shall terminate effective the 5th Da~ after the Department's receipt of the written 
notilication terminating this Order or the 51 Day aficr the time for Respondent to make its 
election has expired. \\hichever is earli~r. provided. however. that ii' there arc one or more Work 
Plan(s) for \\hich a final report has not been approved at the time o f Respondent's notification of 
its election to terminate this Order pursuant to Subparagraphs 11.13.1.b or 11.E.2 or its fai lure to 
timdy make such an election pursuant to Subparagraphs 11.B. l.b or 11.E.2. Respondent shall 
prompt!) complete the activities required b) such previous!) approved Work Plan(s)eonsistent 
with the schedules contained therein. fhcrcartcr. this Order shall terminate dTcctivi:= the 5th Day 
after the Depanmcnt':. approval of the final report for all previous!) approved Work Plans: or 

" The Department's wriucn determination that Respondent has completed 
all pha cs of the Remedial Program (including itc Management). in" hich event rhe termination 
shall be cflcctive on the 5111 Da) after the date of' the Department's approval of' the final report 
relating to the final phase of the Remedial Program. 

8. ~Ot\\ ithstanding the foregoing. the provisions contained in Paragraphs VI and 
VI II shall survive the termination of this Order and an) violation of such surviving Paragraphs 
shall be a violation of this Order. the ECL. and 6 NYC RR 375-2.1 1 (a)(4). su~ject ing Respondent 
to penalties as provided under Paragraph IV so long as such obl igations accrued on or prior to 
the Termination Date. 

C. If the Order is terminated pursuant lo ubparagraph XI I I.A . I. neither this Order 
nor its termination shall affect any liabilil) or Respondent for remediation of the Site and/or for 
payment of State Costs. including implementation of removal and remedial actions. interest. 
enforcement. and an) and all other response costs as defined under CERCLA. nor shall it affect 
an) defenses to such liability rhat may be asserrcd by Respondent. Respondent shall also ensure 
that it does not leave the Site in a condition. from the perspective of human health and 
environmental protection. "orse than that '' hich c:-:istcd before any activities under this Order 
were commenced. Further. the Department's efforts in obtaining and overseeing compliance 
with this Order shall con ·titute reasonable e~fons under law w obtain a voluntary commitment 
from Respondent for an) further activities to be undertaken as part of a Remedial Program for 
the Site. 

12 



XIV. Mi~cellancous 

A. RC! pundent agree::. to compl) "ith and be bound b) 1he pro' i ions of 6 YCRR 
ubparts 375-1 and 375-}: the pro,bh.ms ,,f '>uch ·ubpan that an: referenced herein arc 

retercnced for claril) and comcnience onl) and 1he failure of this Order ll) -..peciticall) reference 
an) particul:tr regulator) pro' ision is not intended h .l impl) chat uch rro' i-..ion is not applicable 
to acrh ities performed under thi Order. 

B. 1 he Department ma) e'\empt Rc::.pondent from 1he requirement to obtain an) 
·rate or local permit or other au1horization for nn) acti\ it) conducted pursuam to this Order in 
accordance\\ ith 6 'I CRR 375- 1.1 }(b). cc). and (d). 

C. I. Respondem :.hall u:.e be::.t efforts Lo obta in all ' ite access. permits. 
easemems. approvals. institutional control". and/or authorizations ncc.:e~~ar) ro perform 
Respondcm·s obligation under th is Order. induding al l Department-approved Work Plans and 
the schedules contained therein. 11: despite Respondent's best efforts. ::in) access. perm its. 
easements. appro' al . in. titutional controls. or authorizations cannot be obtained. Respondent 
hall prompt!) not if~ the Department and include: a summary of 1he step:, taken. fhe Depanrnent 

ma). as it deems appropriate and\\ ithin its authorit). assist Re:,pondc111 in obtain ing same. 

'> If an interest in propert~ i needed to implement an i1Ni1u1ional control 
required b~ a \\ ork Plan and such interc-.t c:mnot be obtained. the Dcpartmcnr ma~ require 
Respondent to modi~ the \\or!- Plan pur:.uant 10 6 ~ YCRR 37: -1.6(d)l3) to reflect changes 
necessirared b) Re pondent's inabilit~ to obtain -.uch interest. 

D. 111e paragraph headings sci forth in this Order are included for com enience of 
reference onl~ and shall be disregarded in th1: c<mstru tion and interpretation of an~ pro' isions of 
this Order. 

F.. I. I he tenns of thi:. Order shall con:,titute the complete and entire 
agreement bct\\ccn 1he Department and Rc-.pondem concerning the implementation of the 
acti vities requ ired b~ this Order. ~o term. condition. understanding. or agreement purporting to 
modi!) or var)' nny term of this Order shall be binding un less made in writing and subscribed b) 
the party to be boumJ. No informal advice. guidancc. :.uggestion. or comment b> !he Departme111 
shall be construed as rd icving Respondent or Respondent's ob ligation to obtain such formal 
approvals as ma~ bc required b~ thb Order. In thl! C\Cnt of a conllict bct\\ccn the terms of thb 
Order and an) Work Plan submi1ted pursuant to thi Order. the term~ of thi-; Order shall comrol 
O\er the term'\ or thc \\ ork Plan{s). Rc ... pondem ~onsents 10 and agree ... not lO contc~t the 
authoril) and juri~Jic1io11 of the Depanment to t:.Hcr into or enforce thi-; Order. 

1 i. Except a-. se1 forth hcrcin. if Respondent desire-. that any pro' i ion 
of this Order be changed. Respondent :.hair make timcl~ \Hinen application to the Commissioner 
with copies co the partie lis1ed in ubparagraph XI.A. I. 



ii. I f Respondent seeks to modify an approved Work Plan. a written 
request shall be made to the Depa11rnent" s project manager. with copies co the parties I isted in 
Subparagraph XI.I\. I. 

11 1. Requests for a change to a time frame .set forth in this Order shall 
be made in writing to the Departmcnt"s project attorney and project manager: such requests shall 
not be unreasonably denied and a wrinen response 10 such requests shall be sent to Respondent 
promptly. 

F. I. If there are multiple parties signing this Order. the renn '"Respondent,. 
shall be read in the plural. the obl igations of each such party under this Order are joint and 
several. and the insolvency of or failure b) any Respondenr to implement an) obligations under 
this Order shall not affect the obligations of the remaining Respondent(s) under this Order. 

2. If Respondenr is a partnership. the obl igations of all general partners 
(including limited partners who act as general partners) under this Order are joint and several and 
the insolvenc) or failure of any general partner to implement any obligations under th is Order 
shall not affect 1he obligations of the rema ining partner(s) under this Order. 

3. Notwithstanding the foregoing Subparagraphs XIV.f. I and 2. if multiple 
parties sign this Order as Respondents but not all of the sign ing parties elect to implement a 
Work Plan. all Respondents are jointly and severally liable for each and every obligation under 
this Order through the completion ol activities in such Work Plan that all such parties consented 
to: thereafter. on ly those Respondents electing to perform additional work shall be j ointly and 
several!) liable under this Order for the obligat ions and acti vi ties under such additional Work 
Plan(s). The parties electing not to implement the additional Work Plan(s) shall have no 
obligations under this Order relative to the activities sec forth in such Work Plan(s). Further. 
on ly those Respondents electing to implement such additional Work Plan(s) shall be el igible to 
receive the Release and Covenam Not To Sue referenced in Paragraph 11.G. 

G.. Respondent shall be entitled to receive contribution protection and/or to seek 
contribution to the extent authorized by ECL 27- l -t2 1{6) and 6 N YCRR 375-1.S(b)(S). 

H. Unless otherwise expressly provided herein. terms used in this Order which are 
defined in ECL Article 27 or in regulations promulgated thereunder shall have the meaning 
assigned to them under said statute or regulations. 

I. Respondent's obligat ions under this Order represent payment for or reimbursement of 
response costs. and shall not be deemed to constitute any type of fine or penalty. 

J. Respondent and Respondent's successors and ass igns shall be bound by this 
Order. Any change in ownership or corporate status of Respondent shall in no way alter 
Respondenfs responsibilities under this Order. 
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K. This Order may be executed for the convenience of tJ1c parties hereto. 
individually or in combination, in one or more counterparts. each of which shall be deemed to 
have the status of an executed original and all of which shall together constitute one and the 
same. 

L. The effective date of this Order is the 1 O'h Dav after it is signed by the 
Commissioner or the Commissioner's designee. 

DATED: 

15 

New Y9 rk State Department or 
Environmental Conservation 

\ \ 
Bv: r " ---
Dale A1)esnoyers. Director ' 
Division of Environmental Remediation 



CONSENT 13Y RESPONDENT 

Respondent hereby consents to the issuing and entering of this Order. waives 
Respondent's right to a hearing herein as provided b) law. and agrees to be bound by this Order. 

STATE OF Nl:\v YORK 

COU, T Y 01· 
) ss: 
) 

Print '\!ame :_~ ___ C:_. _o_\_,_M""'--'~'"'"-~-'------0.~--

T itle: 9c<'.~ 

Date: ls } J ) 
• 

On the~ day of -:r 1'1'1-1 . in the) ear 20 I~. before me. the undersigned. 

personally appeared ::;- k 11<' • "'"" • pcrsonnll) known ro me or proved to me: on the basis 

of atisfactory evidence to be the individunl(s) whose name is (arc) subscribed lo the within 

instrument and ac"no\\ lcdged co me that he/she/they e:o.ccuted the same in his/her/their 

capacil~ (ie ). and that b) his/her/their signalUre(s) on the instrument. the individual(s). or the 

person upon behalfof which the individual(s) acted. executed the instrument. 

Signar!.~o~ 
raking acknO\\ledgmcnt 
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ROOPNARINE DHANRAJ 
Notary Public, St.ate of New Ymt 

No. OlDH5v77133 
Qualified in Nas.,au County 

Commission Expires May 6, 2011 
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EXHlBIT ··A·· 

~lap of . ite 
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EXHIBlT ··B" 

RECORD E.\RCH REPORT 

I. Detail all cnvironmcnlal data and information" irhin Respondent\. or Re pondent's 
agenrs' or consultants' po sc sion or cont •ol regarding en\ ironmt:ntal condition-, at or 
emanating from the 5ite. 

2. J\ comprehen::.ive li<;t of all e:-.i ·ting relevant reports'' ith titles. aut hor . and ubject 
matter. as well as a description of the results of all prt:vious invc tigations of thi: Site and or 
areas immedia1el~ c;urrounding the Site'' hkh arc or mighr be affected h) conwminai ion at the 
Site. including al l ava ilabk topographic and proper!) surveys. engineering !>tudics. and aerial 
phorographs. 

3. J\ conci:.c ... ummar~ of infonnation hcl<.I b~ Re.,pondent and Rc:.pondt:nt's auorne~ sand 
consultant "i1h rc.,pc<.:L w: 

(i) a hh.tor~ and description of the ite. in..:luding. thc nature ol operations: 

(ii) the l) pe'. quantitie::.. ph~:.k:il !>l.ltc. loca1ions. methods. and d;itc of disposal or 
release of ha7ardou" \\ 3!>h! at or emanating fr\)lll the ite: 

(iii) a de.., ription of current . ite 'Cl.'.urit~ (i.e. fe:ncing. po ting. d~.): and 

l i\ ) the nam~ and addresst!:- of <?II per.on:> responsibh: for di.,po~al t'f ha73rdou~ 
\\asce. including the <late · or uch dbposal and an~ proof linking cat:h ... uch person respon~iblc 
"ith the hatan..lou~ "a'>tes identified. 
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