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Memorandum
- SUBJECT: EPA Enforcement Pohcy for GOCO Facuhtles

- FROM:  Gordon Davidson, Director :
Office of Federal Faculltles Enforcement

; To: Addressees

.' Attached is the Enforcement Policy for Government- Owned/Contractor-Operated (GOCO) ,
_ facilities. This Pollcy will provide the Regional offices with general guidelines to con5|der when
_ -bringing enforcement actions agalnst contractor-operators at Federal facilities.

The Federal Faculties Compllance Strategy, also. known as the Yellow Book, contains a sectlon
entitled "Contractor and Other Private Party Arrangements Involving Federal Facilities."
Federal Facilities Compllance Strategy VI-14, 15 (1988). This section states that it is EPA
pollcy to pursue the full range of its enforcement actions against contractor-operators of
government-owned facilities in appropnate circumstances. It also notes that EPA will- -develop

- .an Agency-wide GOCO Enforcement Policy which will provide criteria to consider in
-determining appropriate enforcement responses at Federal facmtles This Pollcy fulfills that
Agency commltment .

.OFFE greatly appreciates the comments and input received on the draft GOCO Policy from
Headquarters and the regional offices. Those comments have been considered carefully and
incorporated as appropriate. It is our hope that this GOCO Enforcement Policy will contribute
to the positive resolution of ongomg and future dlsputes regardmg contractor-operator status
‘at Federal facilities.

'http://www.epa.gov/fedfac/documents/goco_facilities.htm '
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Should you have any questions regardlng the Pollcy, please have your staff contact Davina
Pu;arl at 202 564 4036

cc.Tad McCaII .
~ Robert Van Heuvélen -
* Linda Breggin
Federal Facilities Coordmators, ReglonsI =X

) Addressees:

Bruce M. 'DiamOnd'; Director -
' -Office of Waste Programs Enforcement.

~-John Rasmc, Director :
Statlonary Source Comphance Dmsmn

Richard Kozlowski Director, Enforcement Division-
~ Office of Wastewater Enforcement and Compltance

o Mlchael Stahl Director
- .Office of Compl:ance Monitorin‘g

B lellam White, Enforcement Counsél
'Superfund Enforcement DIViSlOI‘i

Kathle A Stem, Enforcement: Counsel
Air Enforcement Dwtsron _

" Michael S. Alushm, Enforcement Counsel
- 'Office of Intematlonal Enforcement

. Susan O' Keefe, Actmg Enforcement Counsel
 RCRA Enforcement Divns:on

'Fred Stlehl Enforcement Counsei
~ Water Enforcement Division

- Mike Walker, Enforcement Counsel S :
o Pesticndes and Toxic Substances Enforcement Dlvismn ,

Lisa Frledman, Assocuate General_ Counsel o
Solid Waste and Emergency Response Division -

K Waste Management D|V|slon Dlrectors, Reglons I- X
'Water Division- Directors, Reglons I-X
Air Division Directors, Regions I-X

‘R_egiona_l C'ounseis, Regions I-X

- httpi//www.epa.gov/fedfao/doouments/ goco_facilities.htm
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EPA Enforcement Pollcy for GOCO Facnllties
January 7, 1994
-MEMORANDUM

| SUBJECT. EPA Enforcement Policy for GOCO Fac:litles

FROM: - Steven Herman
.- Assistant Administrator for Enforcement

. . TO: Waste Management Division Directors, Regions I-X
. - Water Division Directors, Regions I-X ,
Air Division Directors, Regions I-X
Regional Counsels, Regions I-X

EPA ENFORCEMENT POLICY FOR PRIVATE CONTRACTOR OPERATORS AT
_ GOVERNMENT-OWNED/CONTRACTOR-OPERATED (GOCO) FACILITIES

»I General GOCO Enforcement Response Pollcy

. Where EPA has the ‘authority under a given statute to mitlate an enforcement action against _
- " an owner or an operator at a facniity, and the contractor (or subcontractor) fits the statutory |
- -or regulatory definition of an’ operator, EPA may exercise its discretion to pursue enforcement :
against the Federal agency, the contractor-operator, or both. Whiie Federal owners are
~ -ultimately responsible for compliance with environmental requirements, EPA _supports
: enforcement actions against government contractors for vnolatlons at Federal fac:litles where
_ appropnate :

Upon the initiation of an enforcement actlon ‘against a contractor, EPA will treat the
. contractor the same as it treats all other private parties that are subject to enVIronmentaI

" laws and regulations. Thus, in most instances, EPA has the option to issue a: compilance a
- order, issue an order for penaitles, or Initiate judicial action for injunctive relief and penaltles
The Department of Justice has stated in Congressmnai testimony that while there may be
institutional distinctions between Federal agencies and private parties which affect EPA' s

_ -policy with regard. to enforcement against Federal facilities, those distinctions do not apply to

- government contractors. Thus, the Justice Department does not treat such contractors -

- differently than any. other- private party for purposes of law enforcement. See Statement of F. .
‘Henry Habicht II, Assistant Attorney General Before the Subcomm. on Oversight and
‘Investigations of the House Committee on Energy, 95th Cong., 1st Sess. at 13-14 (1987).
‘Once an enforcement action: has been initiated solely against a contractor, Federal owners
should be dlscouraged from engaging in substantive (i.e., beyond requests for general case
status) commumcation with EPA on behaif of the contractor-operator '

11 Permit Appiications -

" Where a contractor at a Federal fac1I|ty meets the statutory or reguiatory definition of an
operator under the particuiar environmental statute at issue, the contractor should sign the
-permit application  as an-operator as would any other operator at a privately owned facility.
For example, the Resource Conservation and Recovery Act (RCRA) requires that hazardous
waste permit applications be signed by both the owner and the operator of the permitted
facility. EPA has defined “operator" by regulation as "the person responsible for- the overaii

http://www.epa. gov/fedfac/documentS/ goco_facilities.htm
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operation of a facullty " See 40.C.F.R. 260.10. The Office of Waste Programs Enforcement
(OWPE) of EPA issued guidance in 1987 to clarify application requirements under RCRA. The
OWPE guidance states "[w]henever a contractor or contractors at a government-owned =

. facility are responsible or partially responsible for the operation, management or. oversight of
hazardous waste activities at the facmty, a contractor should sugn the permtt as the operator
(s)." See Attachment 1. : :

The. OWPE clanflcatlon recognizes that in many cases.a Federal facility consists of several
separate-and distinct units that may be operated by different contractors. Each contractor -
that operates a unit dealing with hazardous waste management at a Federal facility should be-

- a'signatory to the permit application. See In the Matter of: Olin Corporation, Badger Army
Ammunition Plant, 1989 RCRA LEXIS 26 (November 22, 1989). (holding that contractors are
necessarily subject to. bemg named as co- permlttees where they have responsrblllty for the
operatlon of hazardous waste facllltles) .

The RCRA analysis applles to permlts issued under the other env1ronmental statutes,

- however, each media should use its own statutory or regulatory- definition of operator when
determining the appropriate signature requirements. EPA recognizes that in some. instances -
both a Federal agency and its contractors are operators of a facility, and multlple operator '

~ - signatures on the permit application would be approprlate Finally, for contractors hired-

- subsequent to the issuance of the permit, the permit should be modified to include the new,
contractor as an operator of the facullty

' III Identlflcatlon of Approprlate GOCO Enforcement Responses )

In determmmg the approprlate enforcement response ata partlcular facmty, site- specuflc ‘
-factors are of primary importance. In evaluatmg enforcement response options, EPA should .
~ not consider conclusive the language and content of the’contract which governs relatlons
. between the Federal agency and the contractor. For example, the existence of an
‘indemnification provision within the contract does not control EPA's determination of the -
appropriate party to be named in an enforcement action. Similarly, the title given to the
~ contractor within the contract is not necessarily indicative of the contractor's operator status .
“for enforcement purposes. Essentially, the contractor should be treated in the same manner
. as-any private violator, and the terms of the government contract’ should hot shield the
- . contractor from liability that would otherwise be imposed under enVIronmentaI laws and
regulatlons -

There are some common factors which should be conS|dered in the evaluat!on of which
enforcement option to initiate at GOCO facilities. Specific factors affectlng EPA enforcément .
~ decisions include, but are not limited to: (1) the statutory and regulatory definitions and
- limitations regarding entities subject to enforcement by EPA under the particular program, -
(2) the degree of contractor-operator oversight and control over facility operations, (3) the
degree of contractor-operator responsibility for management of the particular regulated
activity at issue (e.g., waste management, toxic substances management, NPDES
discharges), (4) the amount of responsibility for the violation which is attributable to the
contractor, and (5) the degree to which compliance has been delayed due to prolonged and
inconclusive negotiations between EPA and the Federal agency.

http://www.epa.gov/fedfac/documents/goco_facilities.htm '
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IV. Special Considerations For CERCLA Enforce'ment Actions

w%mp

the Listing Policy for Fecferal Facilities, it is-EPA's belief that “in mostﬂsmuatlons, lt is-

_appropriate to address sites comprehensively under CERCLA pursuant to an enforceable
‘agreement (i.e., an interagency agreement [IAG] under CERCLA section 120) signed by the .

. Federal facility, EPA and, where possible, the State." 54 Fed. Reg. 10,520 (1989). Because
EPA is required by law to enter into 120 interagency agreements with Federal agencies, and
because the Federal agency has the lead responsibility for the remedlatlon, as.a practlcal
matter EPA's enforcement against contractors at Federal facilities would.be in addltlon to the .

" development and enforcement of these interagency agreements Thus, noncompliance Wlth
the IAG by the Federal agency: may be addressed through the assessment of stlpulated

: penaltles m parallel to the GOCO: enforcement action.

A Desplte these pollcy consnderatlons, there is no pl‘Ohlblthﬂ in CERCLA restrlctmg EPA's
_enforcement authority against government contractors. Contractor liability at Federal

- 'government facilities is as extensive as it would be for private contractors operating non-

- government facilities. As lmplled by the Listing Policy language quoted above, situations may
arise when it is-appropriate for EPA to proceed against. the contractor for- investigatory or
remedial activities that either parallel or exceed the scope of the IAG. The discretionas to
whether.or not to proceed against the contractor-operator iS vested in the Regional offices, in
accordance with the 1992 Guidance on Coordmatlon of Federal Facnhty Enforcement Actions .

" with the Ofﬁce of Enforcement : :

In determming whether or not |t is approprlate to proceed against a contractor, the Reglon
should evaluate the compllance hlstory and cooperation of the Federal facility, the amount of - .-
‘resources the Region. would expend ensuting Federal agency compliance and/or contractor-
operator compliance and the culpability of the contractor with respect to known. releases.
When bringing an action’ ‘against a contractor, the Region-should follow the natlonal

- administrative order and consent decree models developed for enforcement against private
partles Simllarly, referrals to the Department of Justice should foIIow normal procedures

Where the contractor is a long term operator at the facxllty, orif the contractor is belleved to.
have contributed to the contamination problem at the facility, a CERCLA 106 unilateral order
may be effective: See. Attachment 2. There may be instances where a contractor-operator .
_does not meet these specific crlterla Nevertheless, where the Federal agency- fails to.comply -
with the schedules in a CERCLA 120 interagency agreemeént, EPA retains the discretion to
_issue a 106 order to the contractor- -operator. -Since a 106 order toa government contractor
will-not require concurrence by the Department of Justice, this option is an efficient and -
streamlined enforcement alternative for EPA. The schedule contained in the contractor
enforcement action should seek to accelerate work whenever feasible and should, at a
minimum, contain deadlines as rigorous as the IAG. Since EPA has the enforcement
discretion to pursue owners or operators by law, it is EPA's policy to utilize that dlscretlon in
choosing an enforcement response Wthh most effectively protects human health and the
: envnronment : . .

http://www.epa.gov/fedfac/documents/goco_{facilities.htm
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V. Notice

This guidance and any internal procedures adopted for its implementation are intended solely
as guidance for employees of the U.S. Environmental Protection Agency. Such guidance and
procedures do not constitute rule making by the’ Agency and may not be relied upon to
create a right or benefit, substantive or procedural, enforceable at law or in equity, by any
person. The Agency may take action at variance with this guldance and its mternal
|mplementlng procedures : : :

'Attachment i: Determmatnon of Operator at Government-
Owned Contractor-Operated (GOCO) Facmtles

June 24, 1987
' MEMORANDUM-

»SUBJECT' Determination of Operator at Government Owned Contractor-Operated (GOCO)
' Facilities _

FROM:  GeneK. Lucero, D|rector
: - Office. of Waste Programs Enforcement

' Marcua E. Willard, Director 4
Office of Solid Waste

TO: Waste Management D|V|sion Directors
: : Regions I-X ,

, The purpose of this memorandum is to clanfy who should sign as the operator on permit
applications for Government-Owned Contractor—Operated (GOCO) facilities. Earlier guidance

_(see attached memo) had recommended that the Regional office consider the role of the
contractor in the operation of the facility before determining who should sign the permit

- application, We also noted that in some cases where the contractor's role is. less precisely -
defined, the Reglon should exeruse Judgment glven the factual situation.

It appears that there is Stlll some confusuon regardlng S|gnator|es for ‘permit appllcatlons
Whenever a contractor or contractors at a government -owned fac1I|ty are responsible or .
partially responsible for the operation, management or oversight of hazardous waste
activities-at the fac:llty, they should sign the permit as the operator(s) In some instances
both the Federal agency and the contractor(s) are-the operators and multiple signatures to
that effect would be appropriate. A review of the facility's operating records, contlngency :
‘plans, personnel training records, and other documents relating to waste management should
indicate who the operator(s) are. As a general rule, contractors will meet this test and
therefore in most situations should be required to sign the permit application.

If you have any questions please contact Jim Michael, Ofﬁce of Sohd Waste at. FTS 382- 2231
or Anna Duncan, Office of Waste Programs Enforcement at FTS 382-4829.

Attachment
Icc:Bruce Waddle, OSW’

Elaine Stanley, OWPE
- Chris Grundler, OSWER

http://www.epa.gov/fedfac/documents/goco_facilities.htm .
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Matt Hale, PSPO :
Federal Facility Coordlnators, Reglon I-X

, Attachment 2: Enforcement Actions at Government-Owned
rContractor-Operated Facrlitles

_SEP 8, 1988
MEMORANDUM

' SUBJECT. Enforcement Actlons at Government Owned Contractor-Operated Facilities

FROM: Bruce Diamond, Director : ‘
.~ Office of Waste Programs Enforcement

- TO: : Hazardous Waste Management DlVlSlOI’i Directors
: - Regions I-X .

'Reglonal Counsels .
_Regions I-X '

The purpose of thts memorandum is to prowde you W|th copies of three enforcement actions
that EPA recently issued, to the contract operators of government owned facilities (GOCO)
. .Two of these actions were brought under RCRA Section 3008(a) for violations of RCRA
. regulatory requirements. The third action is-a notification letter for potential Iiabillty under
 CERCLA Section 107. I commend Region V and VI for taking the initiative in issuing these
- actions as the As5|stant Admlnistrator has encouraged in both the January, 1988 gurdance
' and |n congresswnal testlmony -

. To ass:st you in determmlng whether an action against'a contractor may be an approprlate
‘means of achieving compliance. and cleanup at a Federal facility, I have highlighted the
rationale used by Regions V. and VI for proceeding agalnst the GOCO in each of three cases.

'Case #1- GOCO has pr|mary respon5|b|l|ty for hazardous waste management activities .

_In the case of the Lone Star Army Ammunltlon Plant, a RCRA Sectlon 3008(a) complaint was

“issued to the contractor after it-was determined that the contractor had practical and
contractual responsibility for the hazardous waste management activities at issue. The abllity
to correct the violations was within the contractor's control The complaint included a
proposed penalty for the violation. '

Case #2 - Prolonged and inconclusive negotlations with the Federal Agency o
At the Ravenna Army Ammunition Plant a RCRA Section 3008(a) complaint was issued to the
* . contractor after lengthy correspondence with the Federal Agency failed to resolve the
compllance issue. The complaint included a proposed penalty for the violation.
: Case #3- GOCO is performing the work
At AIl‘FOI"CG Plant #4, the contractor was lssued a CERCLA notice letter as a potentially

responsible party for the performance of a remedial investigation. In this case, the contractor -
is a long-term operator at the facility; it is believed that the contractor contributed to the

ht,tp://www-. epa.gov/fedfac/documents/goco_facilities.htm
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ic:y;:ggg;ggg Droolem. ot the acity anﬂtfhe/,msfsgg%u LRI e
_ Last updated on Wednesday, August.18, 2010
The dec15|0n on whether to pursue a GOCO enforcement action and the timing of that action
~ will always be made on an individual basis as the facts of each case are unique: However, it
is. useful to build upon. practical experience in an effort to antucupate the problems and issues
' before they occur _ A

I encourage you to provlde the Federal Facmty Hazardous Waste Comphance Office

(FFHWCO) within OPWE your ideas and comments .on the critetia for pursuing enforcement

actions under RCRA and CERCLA at GOCO facilities. As I mentioned, the Assistant

Administrator is. -encouraging these actions and the FFHWCO is developing a policy on when

they should be pursued. You should relay to the FFHWCO any issues or problems that you -
_ have encountered when con5|der|ng or pursumg enforcement actlons at a GQCO facnllty

.cc :Ed Reich, OECM L
D|ck Sanderson, OFA

h'ttp://wWw.epa.g‘ov/fedfac/documentSKgoco_facilities.htfn |
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Not Reported in F.Supp.2d, 2010 WL 2635768 (C.D.Cal.)’

(Cite as: 2010 WL 2635768 (C.D.Cal.))

HOnly the Westlaw citation is curreritly available.

United States District Court,
- C.D. California. '

'AMERICAN INTERNATIONAL SPECIALTY L_INES

INSURANCE COMPANY:; Plaintiff,
V. .
UNITED STATES of America, Defendant.,

No. CV 09-01734 AHM (RZx).
~ June 30, 2010.

West KeySummaryEnvnronmen_tal Law 149E
. €52445(1)

149E Environmental Law
149EIX Hazardous Waste or Materials
149Ek436 Response and Cleanup; Liability
149Ek445 Persons Responsible

) ase

United States government, which contracted with o

: lproperty owner for the production of munitions, ordnance,

and material for the military, was liable under CERCLA

for cost recovery and contribution as an owner of fa01h-

149Ek445(1) k. In General. Most Cited

Page 1

ties at which disposal of hazardous substances took place.
The government owned the mandrels, grinders, cast and
cure- assemblies, fixtures and molds, dies and tools that
were provided in order to refurbish rocket engines pursu-

. ant to property owner's government contracts, This

equipment, which constituted “facilities” within the
meaning of CERCLA, was a necessary part of the. many-

' -facturing process, and disposals of hazardous substances

occurred at the government fumnished' equipment. Com-
prehensive Environmental Response, Compensation, and
Liability - Act of 1980, §§ 107(a)(2), 101(9)(A), 42

'U S.C.A. §§ 9607(a)(2) 9601(9)(A)

Flovd P. Bienstock, Steptoe & Johnson LLP Phoemx
AZ, Kirsten Hicks Spira, Laurence F. Janssen, Mlchael R,
Heimbold, Steptoe & Johnson LLP, Los Angeles, CA,
William T. Hassler, Steptoe & Johnson LLP, Washington,
DC for Plaintiff,

k Adam. Joshua_Katz, Michael C. Augustini, US Depart-
* ment of Justice, Washington, DC, for Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF
LAW (LIABILITY PHASE; POST-TRIAL)
A. HOWARD MATZ, District Judge. .

TABL’E OF CONTENTS

PAGE -
L FINDINGS OF FACT ........ : 1
A, The Bermite Powder Company ¢ and WhittaKer Corporatlon .......... 1 -
B. . The Military Products at Issue in this thlgatlon .......... o 2
- C. Hazardous Substances Used By Bermite in Connection with Productxon and Re- 3‘
- furbishment of Rocket Motors, and Production of GAU-8 Ammunition ..........
1.~ Ammoniun Perchlorate 3
2. Volatile Organic Compounds 4
3. Depleted Uranium 4
. D. Basic Ordering Agreement for Recycling Rocket Motors and Contracts for the 5
' Production of Rocket Motors ..........
1. Basic Ordering Agreement to Refurbish and Recycle Rocket Motors A 5

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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™

K.

- 2. Contracts for the Manufacture of New Rocket Motors
3. Expected Attrition under Rocket Motor Manufacturing Contracts
The Title Vesting Clause in the Rocket Motor Manufacturing Contracts ....... e

1. The Government Owned All Work in Progress asa Result of the Title
_Vesting Clause

2. Asa Result of the Title Vestmg Clause The Government Owned All

Perchlorate and Solvents Purchased for Use under the Surviving Rocket -

Motor Contracts
Means of Contamination of the Bermite Site by Perchlorate ..........

Contamination Resulted From Government Furnished. Equlpment-“GFE”-Used in
Connection with Rocket Motor Manufacturing Contracts ..........

1. The GFE Provxded by the Government
2. The GFE was Used in Connection with the Rocket Motor Contracts

3. -There Were “Disposals” and “Releases to the Environment” of Perchlo-
- rate-and Solvent Waste at the GFE

‘4, There Is Contamination Around The Buildings Where GFE Was Use d v

and Where Waste from GFE Was Bumed

" Contamination Resulted From the “Hogging Out” Procedures Used on Recycled

and New Rockets .......... .
1. Bermite Hogged Out Rocket Motors Owned by the Government unde r
the Recycling Contracts -

2. ‘Bermite Hogged Out Rejected New Rocket Motors Which Were Gov-
ernment Owned by Virtue of the Vesting Clause

" 3. There Were “Disposals” and “Releases to the Environment” of Perchlo-
rate and Solvent Waste as a Result of the Hog Outs’

4. There Is Contammatxon Around The Area Where Hog Outs Occurred

Contammatlon Resulted From Bummg of Hazardous Waste in the Burn Valley

----------

----------

*Contamination Resulted From the Manufacture/Testmg of the GAU 8 PGU 14

Armor Piercing Incendiary Ammunition ..........
1. The-Honeywell Subcontract for PGU-14 Ammun1t10n
2.. The Government Furnished the Depleted Uranium and Test Barrel For
the PGU-14 :

-3, There were “Disposals” and “Releases to the Env1ronment” of Depleted
Uranium as a Result of the Test Frrmg of the PGU-14 Ammunition

Bermite's Waste Disposal Practices Were Mandated by the Government, and Sub- ’

ject to Government Inspection and Supervision ..........

1. The Government Understood that Bermite's Contracts with the Govern- -

ment Resulted in the Creation and Disposal of Hazardous Waste -
2. Government Mandated Disposal Procedures

3. The DCAS Enforc'ed the Government Mandated Disposal Procedures .
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1. FINDINGS OF FACT

A, The Bermite Powder C‘othpahy and Whittaker Corpo-
ration

4 *1 1. The site at issue in this litigation is located at
22116 West Soledad Canyon Road in Santa Clarita, Cali-
fornia (the “Site”). It covers approximately 996 acres.

Revised PreTrial Conference Order (Doc. No. 112:2), § 5

(“PTCO Stip.”) # 1. See Trial Ex. 291.

2. Perchlorate has been found in the soil and ground-
- water at the Site. See Stip. Fact No, 2.

3. The Bermite Powder Company (“Bermite”) ac-
quired the Site in the 1940s. PTCO Chronology at Ex A
(Document No. 112-3). '

- 4, On September 23, 1967, Whlttaker Corporation

(“Whittaker”) acquired Bermite and assumed its opera- -

tions at the Site. Trial -Ex. 1593 (1967 Acquisition
Agreement between Bermite -and Wh1ttaker including

Schedules) (the “1967 Acquisition Agreement”); PTCO o

Stip. # 4. Whittaker continued manufacturing large num-

- bers of perchlorate-containing products at the Site for the

*oil -industry through at least 1986. Whittaker's manufac-
turmg activities at the Site ceased i in 1987

5. Perchlorate and solvent waste was. created asare- -

 sultof Whittaker' s manufacturmg operations at the Srte

- 6. At all relevant_ttmes, Bermite or thttaker. owned
all of the land that comprises the Site, The United States
at no time owned any of the land at the Site. See Luce
. Depo. (5/12/09) at 54 25-55:7, Tigue Depo at237:11-13.

. 7. Bermite or Whlttaker'owned and mamtamed all of

the buildings and structures at the Site. Those companies
owned all warehouses, laboratories, production buildings,
and places where Bermite and Whittaker stored hazardous
waste at the Site.

8. Bermite and Whlttaker maintained the grounds of
the Site,

9. Bermite and Whittaker provrded security for and
controlled access to the Site,

10. Whittaker and Bermite were responsible for di-
recting, managing, and controlling all day-to-day opera-

Page 4

tions at the Site, mcludmg operatlons related to waste
dlsposal _ 4

11 thttaker and Bermite developed various opera-
tional procedures for handling solvents, materials, and
waste at the Site, including in the propellant plant.

12. Whittaker's Safety Department was responsible
for handling, storage, and ultimate disposal of all waste, -
mcludmg perchlorate waste, at the Site.

13. Whrttaker was responsrble for ensuring that ‘its.
waste disposal practices were in compliance with all ap--
plicable local, state, and federal environmental laws and
regulat1ons

- 14, Whrttaker ‘was solely responsrble for obtaining

" and maintaining all permrts needed for the Site, including
' open burn permits and wastewater dlscharge permrts

15, Followmg the 1967 Acqulsmon, Whittaker main-
tained the Bermite name and operated Bermite as a sepa-

rate division. Accordingly, Bermite is referred to herein,

both before and after the 1967 acqmsrtron as “Bermrte »

16. Following World War II, Bemute proV1ded muni-
tions, ordnance and material to the United States military
for usé in the country's national defense..Declaration of
Max Calkins, Document No 99 (“Calkms Decl. ”) 1[1[ 13,
18, 20.

*2 17. From 1954 until 1987, in excess of 90 percentl
of Bermite's productlon was for the United States Gov-
ernment.

B The Mtlttary Products at Issue in this Litigation

'18. At trial, AISLIC stipulated that it was abandoning
its claim that the United States is liable under CERCLA in
connection with any activities at the Site during World

- War II.

19. The only government contracts or agreements
that AISLIC alleged as a basis for.the United States' li-

. ability date between the late-1960s and the mid-1980s.

20. Beginning in the mid-1960's, Bermite produced
for the United States rocket motors for use in Sidewinder
and Chaparral missiles. The Chaparral and Sidewinder
missiles are closely related. The Sidewinder is used by the
Navy, while the Chaparral is used by the Army. The mis-
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siles use the same type of propellant (known as N-29 pro-
pellant). Calkins Decl , 17 17-19, 30.

'21. Bermite produced GAU-8 ammunition for the
military from approximately September 1977 until De-

*cember 1980. One of the types of ammunition produced

was an armor-piercing projectile that contained a depleted

uranium core. Calkins Decl. f 99-102; 2/24/10 AM Tr. - -
310:1-9 (Calkms), 3/2/10 PM Tr. 1085:1-1082:19 (er- .

lrams)

FN1. The. Trial Transcript (“Tr”) . is hereafter
cited by date, time (am or pm) and page and line

* number.

- C. Hazardous Substances Used By Bermite in Connec-
ton with Production and Refurbishment of Rocket Mo-
. tors,.and Production of GAU-8 Ammunition

1. Ammonium I’erchl_orate

- 22: Ammonium perchlorate ‘was a major component
of N-29 propellant. PTCO Stip # 6. N-29 is.composed of
approximately 67% perchlorate. Declaration of Robert

Zoch Document No. 107 (“Zoch Decl.”)  39.

23. Total use. of perchlorate to manufacture Side- -

winder and Chaparral rocket motors has been estimated to

exceed over 1.4 million pounds of perchlorate Trial Ex,
© 6553, r

" 24. Partial records obtamed by the Govemment's re-
tained expert, Dr. Jay Brigham, confirm that Kerr-McGee

, .sold more than 400 tons (800,000 pounds) of ammonium
perchlorate to Bermite m the l970s Trial Exs. 1343-47,

1349-55.

2. Volattle Organlc Compounds B
25. Bermite wused volatile organic compounds

(“VOCs”), including trichloroethylene - (“TCE”), per-

chloroethylene (also called tetrachloroethylene or “PCE”)

" and trichloroethane (“TCA”), at various times in its his-
tory for degreasing or cleaning Government furnished
equipment and machinery and also in making products for -

the Government. Deposition of Edwin Tigue (“Tigue

‘Depo.”) 42:23-43:6, 48:1-20; 49:16-50:1, 58:19-59:10,

83:5-84:8, 85:1-3, 151: 15~20

26 Berrmte used TCE untll the late 19703 The
United States then authorized Bermite to switch to using
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PCE after scientific ‘studies demonstrated that TCE had ,

' toxic propertles Trial Ex, 1023, 0009

27. In 1982, the United States approved Bermite's use
of TCA, a drfferent chlorinated solvent instead- of PCE. -
Trial Ex. 1001 OOl8

28. Among other uses, Bermite employees used

- VOCs in the propellant plant area to clean equipment,

including mandrels, casting and curing assembly, and
mixing equipment. Tigue Depo. 42:23-43:9; 48:14-18,

149:16-50:1, 58:19-59:10, 71:4-72:24, 83:5-84:8, 85:1-24,

139:4- 8, 140; 24-141:12.

*3 29, In addltlon, the Government required that
Bermite use VOCs to clean Sidewinder/Chaparral rocket

- tubes in the propellant plant area. Tigue Depo..58:1-59:6;

Deposition of Bradley Peach dated February 26, 2009 -

(“2009 Peach Depo.”) 161:21-163:2.

3. Depleted Uramum }
30. The GAU-8 armor-piercing incendiary prOJectlles

. that were test-fired at Bermite contained a depleted ura-

nium (“DU”) core. 3/2/10 PM Tr. 1091:3-1091:18 (Wil-
liams: “Q. They shot the actual depleted uranium in order
to test it at Bermite? A. Correct.”); Calkins Decl. q 101. :

D. Basic Ordermg Agreement for Reeyclmg Rocket Mo—
tors and Contracts Jor the Production of Rocket Motors

1. Baslc Ordering Agreement to Refurblslz and Recycle
Rocket Motors

31 In 1975, Bermite entered into a Bas1c Ordering
Agreement (DAAHOI -76-A-009) with the United States

~ Army to repair, rebuild, refurbish, and retrofit Chaparral
"rocket motors (the “1975 BOA™). Trial Ex. 66, The

Statement of Work for that Basic Ordering. Agreement
contemplated that Whittaker would perform one of four,
general tasks: '

a Modxfy repair, rebulld refurbish and/or retrofit
Chaparral rocket motors; ‘

b. Furnish and deliver repair parts;
c. Furnish and deliver modification kits; or

d. Supply technical and logistical services and material
required in support of the Chaparral rocket motors.
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- See Trial Ex. 66 at 0066.18-0066.19. It is not possible
to determine what particular task Bermite performed at

any given time, absent a specific order, given the different

tasks set forth in the Agreement. See Trial Day 1, Vol. 2

at 204:19-205:19 (Calkins).

32. One Delivery Order issued under the 1975 BOA
has survived. In that Delivery. Order, the United States
directed Bermite to refurbish 67 Chaparral rocket motors.
" The United States paid Bermite $1,000 to refurbish each
. rocket motor. Trial Exs; 67 and 1320.

33. Each Delivery Order issued under the 1975 BOA
was a separate contract that incorporated and was subject
to the terms of the 1975 BOA. Trial Ex. 66.0025.

34, Circumstantial evidence shows that ‘additional
Delivery Orders were issued under the 1975 BOA. Cer-

tain surviving records refer to additional Delivery Orders.

- Trial Ex. 1726. In addition, records maintained by the
~ National Archives reflect that the United States paid Ber-

mite $1,118,000 for work performed under Delivery Or-
ders for the 1975 BOA. Trial Exs. 1320 and 6608; 2/26/10

PM' Tr. 815:10-817:5 and 838:6-10" (Brigham); Zoch
Decl. 168, Based on a price of $1,000 per motor, this data

: implies that Bermite recycled over 1,100 rocket motors
for.the Army under-the 1975 BOA

o 35 Bermite removed and disposed of at least some
quantities of perchlorate—contammg propellant from
~ rocket motors provided it by the Army for recycling, By
- May 1978, Bermite had generated hazardous waste in
connection with the manufacturing of propellant and ex-
plosive products, the largest volume of which. resulted
- from “re-loading” Chaparral rocket motors under the
- 1975 BOA Trial Ex 1296. ' :

*4 36, Edwm Tlgue a Whittaker employee who per-
sonally oversaw the removal of propellant from rocket
motors, testified that the rocket motors that were “hogged
out” at the site had not met the .specifications and were
'hogged out on a daily basis by the production department
using water Tigue Depo, pp. 121-122. .

. 37 Under the 1975 BOA, the Government approved
the use of substantial amounts of government-furnished
equipment such as casting mandrels needed to load new
propellant into recycled rocket motors. Trial Exs, 1209
and 1975. In order to use this equipment to inject new
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' propellant into the rocket motors' provided by the Army |

under the 1975 BOA, Bermite first had to remove the
propellant previously -contdined in the motors. Trial Ex.

+ 67.0003-0008.(Scope of work).'

2, Coniracts Jor the Manufacture of New Rocket Motors
38. From 1965-83, the United States issued contracts
under which Bermite. manufactured and delivered to the

.Government over 20,000 Chaparral and Sidewinder

rocket motors. 2/26/10 PM Tr. 869:12-19 (Brigham);
Trial Exs. 98.0001-2 and 6552.0001; Zoch Decl. ] 40,
55-59, 62. During the same period, Bermite.manufactured

" an additional 2-3,000 rocket motors that were used for

test-firing at the Bermite site or that were demilitarized at
the site after failing inspection. Zoch Decl. § 62, Calc. 1.

39. Many of the actual contracts between the United
Statés and Bermite for the production of rocket motors .
have been lost. This is explained at least in part'by the
fact that Government policy calls for the destruction of

. contracts after five to seven years, Given this policy, to-

gether with the passage of time, many of the contractual
documents for the manufacture of rocket motors have

-been lost. 2/26/10 AM Tr. 716:5~717:9 (Tamada).

40. Eight contracts for the manufacture of Chaparral
or Sidewinder rocket motors remain in existence (the
“surviving” rocket motor contracts). Trial Ex. 6542, 0001

- and exhibits cited therein; Zoch Decl. 1[ 42. The earliest of

the surviving contracts was issued in 1971. Trial Ex.

6542, An index to the key provisions of the surviving

contracts is found at Trial Ex. 6566.

3. Expected Attrition under Rocket Motor Manufactur-
ing Contracts

41. Attrition is “additional materials that are allocated
to a rocket motor-contract production, but then become
scrap or waste because they're not used to manufacture
the rocket.” 2/25/10 AM Tr. 474:7-9 (Zoch)

42, Each rocket motor manufacturmg contract issued
to Bermite intentionally provided excess raw materials in
order to account for attrition expected to occur under the
contract. Calkins Decl. § 47; 2/23/10 PM Tr. 198:19-
199:1 and 200:8-12 (Calkins); 2/24/10 AM Tr. 251:2- .
253:9 (Calkins); 2/25/10 AM 473: 25-474:9 (Zoch); Trial.
Ex 1022.0296 (Bill of Material).

43, The exeess raw materials were 'provided to allow
for normal losses of materials that routinely occurred in
the course of marufacturing rocket motors. These
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planned-for losses included losses due to spillage and
generation of dust, accumulation of materials on manufac-

turing equipment, the need to test-fire a given number of

rocket motors, and the neéd to take into account losses
from expected rejection of a small but predictable per-

centage of rocket motors that failed inspection. Calkins

Decl. § 47 2/23/ 10 PM Tr. 199:6- 200:12 (Calkms)

E. The Title Vestmg Clause in-the Rocket Motor Manu-
Sfacturing Contracts

‘ *5 44, Each of the survrvmg rocket motor contracts
and the Basic Ordering Agreements incorporated the pro-

. visions of Armed Services Regulation (“ASPR™) section
7-104.35, either by reprinting the language of that section,
or by incorporating thé terms by explicit reference. Cal-
kins Decl. 1] 94; Tr. Exs. 6566 (chart demonstrating that

~ each surviving contract incorporated ASPR section 7-

104.35) and 6558; 2/26/10 AM Tr. 728:3-729:8 (Tamada) .
.and Trial Ex. 6601(ASPR § 7-104.35); Trial Ex.-

- 1696 0129 and 2/26/ 10 AM Tr 725:14-26:3 (Tamada)

45, ASPR Sectxon 7-104.35 is titled “Progress Pay-

ments” and is hereafter referred to as the “Progress Pay-

ment Section.” Trial Ex. 1696. 0129 and 2/26/10 AM Tr.

725:14-726:3 (Tamada) and Trial Ex. 6601, Part “D” of
" the Progress Payment Section, which is incorporated into
all of the surviving contracts, is entitled “Title,” and is '

hereafter referred to as the “Title Vesting-Clause.” Trial
Ex. 1696.0129 and 2/26/10 AM Tr. 725:14-728:8
(Tamada); Tr. Exs. 6558; 6566 (chart demonstrating that

each surviving contract lncorporated ASPR section. 7-

104.35).

" 46. The Progress Payment Section is currently codi-
fied at Federal Acquisition Regulation (“FAR”) Section
52.232 of Title 48 of the Code of Federal Regulations.
Although the language of the Progress Payment Section
has changed slightly over the years, its terms, including
the Vesting Clause, have remained basically unchanged
since at least 1971, 2/26/10 AM Tr. 729:18-730:10
(Tamada). Cf Trial Exs. 6601 (1974 ASPR), 1696.0129
(contract containing 1969 ASPR), and FAR 52.232.- 16(d)

(48 CFR § 52.232.-16(d)).

47. The Progress Payment Section o‘bligatted the

United States to make interim (i.e., “progress”) payments
to the contractor for a stated percentage (typxcally 80%)

" of certain costs incurred by the contractor in completing

the contract. In exchange, the Progress Payment Section
provided the United States with certain rlghts under the
-contract, including the rights set forth in the Vesting
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‘Clause. Trial Ex. 1696.0128-32; 2/24/10 AM Tr 296 15-

298:2 (Calkins). -

48, The Vestmg Clause contained in all of the con-

_tracts provrded that title to “all parts, materials, invento-
~ ries, work in progress, [and]- special tooling”-whether

acquired before (“theretofore”) or after. (“thereafter”) the
date of the contract-shall “forthwith vest in the Govern-
ment” as soon as the items in question were “allocable or

. properly chargeable” to the contract. Trial Ex. 1696. 0129.

and Trial Ex. 6601 at p. 123; Calkins Dec.l. 1[1{ 94-95.

49. An item is allocable or properly chargeable

* within the meaning of the Vesting Clause if it is a charge .

incurred for the benefit of the contract. 2/26/10 AM Tr.
739:2-740:5 (Tamada). See also FAR 31.201-4 (48 CFR)
(providing that a cost is allocable where it is incurred for
the contract, benefits the contract or is necessary to the
overall operatlon)

50. It is the pohcy of the Department of Defense that -

-the Title Vestmg Clause is interpreted to actually vest title
_in the United States. 2/26/10 AM Tr. 741 25-742 13

(Tamada) and Trial Ex 6602 at § 14-202.4c.

*6 51. Bermite sought and received progress pay-

- ments under all its government contracts, including the ‘

Sidewinder-and Chaparral rocket motor contracts. 2/24/10 '
AM Tr, 295:10-21; 296:15-298:7 (Calkins). See also Trial

Ex. 35 (request for g progress payments)

1 The Government Owned All Work in Progress as a
Result of the Title Vesting Clause

52. During the rocket motor manufacturing process at
Bermite, . title to all- materials “allocable or properly_
chargeable” to the rocket motor contract vested in the
United States. Only after the entire contract' was com-
pleted and the final payments were made, which could
take years, would title to the allocable items not delivered
to and accepted by the Government vest in the contractor,
Thus, during the entire manufacturing process, the Gov-
ernment was vested with title to all allocable items,
whether delivered or not. 2/26/10 AM Tr. 744:3-745:5
(Tamada); Trial Ex. 1696, 0130-0131 and Trial Ex: 6601
atp 123,

53, The Title Vesting Clause on its face applies to all.
work in progress and all allocable materials, including
materials (such as perchlorate) lost to “attrition,” testing
or rejection of motors during the manufacturing process;
it does not on its face exclude waste, or materials that may
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become waste. 2/26/10 AM Tr. 744:25-745:13 (Tamada),
Trial Ex. 1696. 0130 0131 and Ex. 6601.

54. Under the contractual Vestmg Clause prov1s1on
the United States took title to all rocket motors under pro-
. duction as work in progress.-The works in progress in-
cluded ‘both those rocket motors that ultimately satisfied
the Government's manufacturing " and testing specifica-
tions and those that ultimately failed to satisfy the specifi-
cations. Trxal Exs. 1696.0129 and 6601.

, 2 As a Result of the Title Vestmg Clause, The Govern-
ment Qwned All Perchlorate and Solvents Purchased for
Use under-the Surviving Rocket Motor Contracts
" . 55, Raw materials puichased by Bermite to be used

' With respect to each- surviving rocket motor contract in-

- cluded both ammonium perchlorate and VOCs. Trial Ex, -

1022.0296. Ammonium perchlorate was a major constitu-
ent of N-29 pr'opellant used. in the rocket motors. VOCs

were requu‘ed in order to clean production equipment,

including mixers and mandrels as part.of the rocket motor

- manufacturing process. Tigue Depo. 83:5-84:19; 85 1-3;.

151 8 14, 47 24-48:23; 138:25-140:22.

56, These raw materlals 1mmed1ately becamé “alloc-
able or properly chargeable” as soon as the perchlorate or
VOCs were purchased, therefore passing title to the Gov-

“ernment under the Title Vesting Clause. 2/26/10 AM Tr.
739:2-740:5 (Tamada “Q."So when in a rocket motor
contract the contractor goes out and buys perchlorate that

is required for making that rocket motor. That item then
immediately becomes ‘chargeable and allocable to the’

contract? A. Yes.... Q.1 am not asking you about whether

_you are going to go in and actually grab the perchlorate. .
What I am asking is the title would vest at that point in
the U.S. government, correct? A. Correct.”) and Tr. Exs.

© 6566 and 6602 at § 14-202.4c.

K. Means of Contamination of the Bermite Site by Per-
“chlorate .
*7 57. N-29 propellant waste (all of which contained

perchlorate) caused contamination at the Bermite site by -

at least the following means: 1) propellant waste collected
at the plant was-burned in designated burn pits in the Burn
Valley, 2) propellant waste dissolved in waste water

_ flowed into impoundments and/or was washed onto the -
soil around the propellant buildings, and 3) propellant’

waste was released as the result of test-firings of govern-
ment-owned rocket motors required under the rocket mo-
+ tor contracts. Zoch Decl. ] 93-98; Trial Exs. 6553; 6554.
In addition, -evidence showed that rocket motor produc-
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tion also may have caused perchlorate contamination

from air-borne dust.it generated, from dust found on the
floors of buildings where propellant was handled, and
also, theoretically, from dust that may have stuck to the

. clothing or shoes of workers present in’ such buildings.

3/2/2010 PM Tr. 1063:20-1064:5 (McLane).

58. Details of how this contamination occurred are -

 set forth in the sections below.

G. VContaminat‘ion Resulted From Government Fur-
nished Equipment-“GFE”-Used in Connecttan with

Rocket Motfor Manufacturmg Contracts

l The GFE Provzded by the Government

59, The United States does not dlspute that govern-
ment-owned equipment was present at Bermite during all
relevant times. 2/25/10 AM Tr. 604:14-25; 1170:7-13
(Zoch) .

60. Government policy includes ﬁ;rmshmg govem—
ment-owned equipment to a contractor when the conirac-
tor establishes it has a need for such equipment to carry -

‘out the contract, 2/26/10 AM Tr. 694:16-21 (Tamada).

61." Governinent Fumlshed Equipment - (sometlmes

referred to' as “GFE”), included specialized equipment
- and tooling, which was necessary to ‘manufacture rocket

motors economically and in a timely manner. Calkins
Decl. 9 44, 64; 2/24/10 AM Tr. 279:16-19 (Calkins),

- Trial ‘Ex. 1422. If Bermite had been required to buy the

equipment and . special tooling for each contract, the

" United States would - have experienced - great delays.
2/24/10 AM Tr. 255:3-5° (Calkms)

62. The prices contained in Bermite's bid pro;')o'sals.
for rocket motor manufacturing contracts were predicated

‘upon the United States Government authorizing rent-free -

use of government-owned property. Trial Ex. 1022.0275-

79; 2/24/10 AM Tr. 249:9-19, 254 9- 16 (Calkins).

63. The United States Government repeatedly author-
ized the rent-free use of the GFE, which included special
tooling and special test equipment for the rocket motor
manufacturing contracts.. Trial Exs. 944, 1194.0001-4,
1023,0005-8, 1061, 1205, 1208, 1209, and 1728.

- 64. The United States also authorized the use of GFE

- on Bermite's subcontracts to manufacture rocket motors.
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Trial Exs. 1397 and 1605; Calkins Decl. { 61.

65. Each surviving rocket motor manufacturing con-
tract contained a provision that permitted the United

- States Government to furnish property to Bermite for the

performance of the contract. ’I‘rlal Exs. 14 0001-0010,
6566; Calkins Decl. { 59.

*8 66 The speclahzed equipment and tooling fur-
nished by the. United States Government included grind-

~ers, specially shaped rods known as mandrels, fixtures,
jigs and probes, ‘molds, cast and cure assemblies, and

plugs. Calkins Decl. 1]1] 66-68; . Trial Exs. 6551 and
503. 0001-2

67. Each piece of GFE was accountablé to a current

rocket motor contract or a facilities contract. 2/24/10 AM - -

Tr. 267:15-268:20, 275:18-276:7 (Calkins).

. 68, The Government authonzed the transfer of ac-
countability of Government Furnished Equipment from
one rocket motor contract to another. Calkins Decl. § 62-

~ 63; 2/24/10 AM Tr.289: 7-11 (Calkins); Trial Ex.

942.0001-8; 945; 946; 948; 10010491 93 1023.0002;
1062; 1198; 1488; 1489 6551

- 69. By late 1984, Bermite was no longer rhanufat:tur-,
ing rocket motors and the United States requested that

Bermite retum the excess GFE to the United States. The

~excess GFE- included 29 casting mandrels. Trial Ex.

1001.0485; 2/24/10:AM Tr. A290:5’-'1 3 (Calkins).

70, In 1985, Bermite identified its éxcess GFE and =

requested that the GFE be placed into plant clearance.

“Trial Ex. 1001, 0473 76; 2/24/10 AM Tr. 292:6-19 (Cal-
kins). .

71. In January 1986, Bermite purchase'd the excess:

GFE, including the casting mandrels, from the United
States Government for $4,000. Trial Ex. 1001.0462-66;
2/24/10 AM Tr. 292:24-293:17 (Calkins).- -

) . 72. There is no evidence that Bermite owned casting’
mandrels at any time when it was manufacturing Side-

winder or Chaparral rocket motors.

2. The GFE was Used in Connection with the Rocket
Motor Contracts

73. Bermite routinely used the GFE that was pro-.

vided .by the United States Government to manufacture

: 'kms)
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rocket motors. Bermite requested the GFE because Ber-’
mite needed- the special tooling and equipment to manu-
facture rocket motors. 2/24/10 AM Tr. 263:5-11 and
277:16-23 (Calkins); 2/26/10 AM Tr. 694:16-695:5
(Tamada); Trial Ex. 1629.0091-92.

74. The GFE for the manufacture of rocket motors
was heavily used. Some of the government-owned man-
drels required Government authorized repairs because the
GFE was worn down from years of usage on the rocket
motors contracts. Trial Ex. 1730.0001-2;. Calkins Decl, §
69. Other GFE similarly-was classified as “must replace” -
or “should replace” due to frequent use. Trlal Ex. 933;

2/24/10 AM Tr. 276:15-23 (Calkins). |

75. The .United States Government repeatédlyfauthor-
ized the transfer, and Bermite's use, of Government Fur-
nished Equipment to manufacture rocket motors, Trial

- Exs. 942.0001-8, 945, 946; 948, 1023.0002, 1198, 1488,

1489; Calkins Decl. § 69; 2/24/10 AM Tr. 277:7- 15 (Cal-

76 The Govemment owned and provided at least ane
Crusher, Multi- -Swing Hammer. The * Crusher, Muilti-

' Swing Hammer was used to grind perchlorate to specified
‘particle sizes for use in rocket motor manufacturing. Trial -

Exs. 18.0004, 1532; 503.0001-2, 1629.0091-92; 2/24/10
AM Tr. 272:10-24; 273:18- 275 3 (Calklns)

77. ‘The' United States concedes that the Crusher,
Multi-Swing Hammer was used at Bermite to manufac-
ture Chaparral and Sidewinder rocket motors, 3/3/ 10 AM

Tr. 1186:13-18 (Govemment Closing).

*9 78. The Umted States concedes that Government
owned mandrels were furnished to Bermite and used to
manufacture Chaparral and Sidewinder rocket motors,
3/3/10 AM Tr. 1172: 1-5 1186:10-12 (Govemment Clos-

ing).

79. The mandrels were placed in the rocket motor
tubes - pl‘lOl‘ to casting to give form and.shape to the pro-
pellant in the rocket motor tubes Tigue Depo 82:19-25;

.Calkins Decl. { 67.

80. The cast and cure assemblies were GFE and used
to cast propellant into the rocket motor tubes. Trial Exs.
6564 . (Propellant pouring photograph); 1629.0257-60;
2/24/10 AM Tr. 320;3-19 (Calkins); Calkms Decl. ‘[[ 68;
Txgue Depo. 84:9-16.
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81. Fixtures were GFE and used to hold the cesting

. mandrel to the rocket motor and’ mandrel assembly.
© 2/25/10 AM Tr. 501:20-25 (Zoch); Trial Ex. 6551; Zoch
. Decl. Tablel

82. Jigs were GFE and were used to guide machine

~ tools or to hold a piece of work in place in the process of
<. perchlorate. 2/25/10 AM Tr. 503:5-10 (Zoch) Trial Ex.
:6551; Zoch Decl,, 1 87-92 and Table 1. :

83 Compression molds were GFE and were used as a
“shape onto which a material could be placed or into
which a material could be mjected to form an object.”

- 2/25/10. AM Tr. 503: 22-25 (Zoch) Trlal Ex 6551 Zoch

Decl. Table 1.

' 84 Compress10n molds ere also used to push down
the propellant after casting and curing process Txgue
Depo 85: 4 15.

85 . Dies and tools were GFE and were used to shape
the ends of the propellant grain in the manufacture of
rocket .motors. 2/25/10 AM Tr 519:3-520:4, -520:12-20,
522:20-523:2 (Zoch)

3. There' Were “Disposals” and “Releaser to the Envi-
ronment” of Perchlorate and Solvent Waste at the GFE

86. Generatlon disposal, and release of perchlorate -

and VOC waste resulted from the use of the specialized

-governiment furnished equlpment and tooling, including

mandrels, cast and cure assemblies, jigs, molds, fixtures,

-and grinders. 2/25/10 AM Tr. 501:12- 5024 504:14-18, .

518:14-520:20 (Zoch)

. 87. The manufacture of Sidewinder and, Chaparral
rocket motors resulted in the generation of 300 pounds of
waste propellant per day when the Saugus plant was oper-
ating at full capac1ty Trial Ex. 168,

88. Grmdlng of perchlorate was_required to be con-
ducted according to Government specification, Tigue
Depo. 26:1-27:5, 257:2-260:12 and Trial Ex. 18.

89. Grinders, such as the Government owned and
furnished Crusher, Multi-Swing Hammer, were used to
grind ammonium perchlorate to Government specified

sizes for use in rocket motors. Tigue Depo. 26:9-18,
26:19-27:5; Calkins Decl. | 66; 2/24/10 AM Tr. 272:10-"
- 273:2;273:18-274:2 (Calkins); Trial Ex. 503.0002.
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90 The grinderé created perchlorate dust, which was
collected in either the bag house or fell to the floor. Tigue
Depo. 27:6-19, and 127:25-128:22; 3/2/10 AM Tr.

'982:21-23 (McLane).

91. Perchlorate dust accumulated on the grinders and
the grinders were cleaned with VOCs, 2/25/10 PM Tr.
574:10-575:9 (Zoch).

%10 92. Perchlorate dust could have blown out of the -
grinding buildings or been carried outside on the clothmg
or shoes of Bermxte employees

93. The bag house was-a type of vacuum that cap-

tured airborne perchlorate dust in the grinding buildings.
Tigue Depo. 31:14-24; 2/25/10 AM Tr. 522: 10-17 (Zoch).

94, Approxirhately 150 pounds of ammonium: per-
chiorate dust was collected in the bag house every week.
Trial Ex. 281 '

95. The, bag house was-washed out and the waste we- '
ter from the bag house was placed in a drum and burned
in a burn pit. Tigue Depo. 31:4-13; 131:2:17; 2/25/10 AM

. Tr. 531:25-532:4 (Zoch). The transfer of materials ‘from

one vessel to another routinely results in releases of the -
material transferred.” 2/25/10°' PM Tr. 562:22-563:4 and
573:15-25 (Zoch). The bag houses were regularly emp-
tied. They ‘were. located outside the grinding building,
3/2/10 PM Tr. 1063:17-19 and 1067:8-13 (McLane). Any

+ spills from transferring dust from the bag houses to drums

would have occurred on ground out31de the grinding .
building, : .

© 96, Bermite ernployees swept up 2 or 3 pounds per-

~*_ chlorate dust that accumulated on the floor of the grinding

bulldmg Tlgue Depo. 26 7-18, 28:7-18, and 128:11-22,

97 The remaining perchlorate dust on the walls and
floors was washed out from the grinding buildings to the
bare ground. Tigue Depo. 27:20-28:6, 31:25-32: 17,

- 47:14-23, 128:24-130:13; 2/25/10 AM Tr. 530:24-531:3

(Zoch); 2/25/10 ‘Tr. 569:5-20 (Zoch); 3/2/10 PM Tr.

. 1000:7-10 (McLane).

98. Perchlorate that was washed out of the grinding
buildings was a release into the envrronment 3/2/10 AM

-Tr. 1000:7-10 (McLane); 3/2/10 PM Tr. 1068: 17-19

(McLane).

©2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



—~

Not Reported in F.Supp,Zd, 2010 WL 2635768 (C.D.Cal.)
(Cite as: 2010 WL 2635768 (C.D.Cal.))

. 99, Every week, approximately 30 gallonsot‘ water,

"mixed with ammonium perchlorate was washed out of

Building 308, a grinding building. Trial Ex. 281.

100. Mixers were used to mix and heat the chermcals ‘

to make the propellant for the rocket motors, Tigue Depo.
43:10-45:17.

101. For each batch of 25 rocket motors, Bermite

employees used 10 to 15 gallons of a VOC to rinse out -

remaining perchlorate to clean the mixer. Txgue Depo.
47: 24 48:23 and 138 25-140:22.

102. The VOC used_ to clean the mixers was collected ‘

in drums. The collected VOC was a mixture of solvent

“and perchlorate. Tigue Depo. 148:5-19,

. 103. Bermite employees used water to wash the per-

chlorate dust generated from the mixer out of the building
and onto-the ground. Tigue Depo. 148:5-149:4.

- 104. Mandrels Were placed in the rocket motor tubes

~ prior to casting to give form and shape to the propellant in

the rocket motor tubes. Tigue Depo. 82:19-25.

105. Mandrels were removed from the rocket motor

. tube aﬁer cast and cure, Trgue Depo 83:1-4.

106. The: mandrels had a pound or two of propellant
on the knob after it was extracted from the cast and cure

assembly. Tigue Depo 83: 5-14 2/25/10 AM Tr. 507:5- 17

(Zoch).

107. Bermite ernployees used a VOC to clean and

remiove propellant from the mandrels. Tigue Depo. 83:5-
'84198513151814 :

" *11 108. The waste propellant and VOC rags from
the mandrels were placed in drums and bumed. Tigue

Depo. 83:15-18; 2/25/10 AM Tr. 499:11-17, 528: 25-
.529:24 (Zoch). . .

109. The cast and cure assembly was configured to

generate excess propellant. Trial Ex, 1629.0257-58, .

1629 0274, Tlgue Depo 84:20-22. .

110. The excess propellant from the cast and cure as-

* . sembly accumulated near the casting spider and on the aft
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end of the rocket motor 2/24/ lO AM Tr 285 18-287:13
(Calkins).

1. After the casting process, the excess propellant
was scooped off the top of the tube and placed in drums

Tigue Depo 50:2- 19

112, After the propellant was removed from the cast
and cure assemblies, the cast and cure assemblies were
cleaned with TCE. Tigue Depo. 84:9-22, and 85:23-24.

'113. The casting pot and "chandelier were also
cleaned with TCE. Tigue Depo. 49:16-22.

© 114. Compression molds generated excess propellant.
After the excess propellant was removed, the compression
molds were cleaned with TCE. Tigue Depo.. 85: 16-24;

~ 2/25/10 AM Tr. 511:20-512: 8 (Zoch)

115. Perchlorate dust and waste was generated from

' sanding out the rocket motor tubes. The dust and waste
. were placed in a drum for disposal. Tigue Depo. 53:16-

22,

"116. A pound or two:of propellant remained on the -

jigs after their use in Building 317, the ﬁnal assembly
_building, and was washed into the 317 1mpoundment
2/25/10 AM Tr. 503:17-21, 508 5-510:6 (Zoch)

4. There Is Contammation Around The Buildings
Where GFE Was Used and Where Waste from GFE
Was Burned '

117. Perchlorate grinding oceurred in Buxldmgs 308,
313, and 314. 3/2/10.PM Tr. 1062 23-1063:5, 1071:18- .
1072:17 (McLane):

118. Perchlorate stained the ground around the grind-
mg bulldmgs Tlgue Depo. 158:2- 159 10..

119. Significant levels of per'chlorate and VOC con-
tamination exist around these buildings. Trial Exs. 6539A
and 3044 (McLane August 2009 Report) at 30.

120, Drums filled with perchlorate waste and solvent
waste were taken to Burn Valley and burned. Tigue Depo.
30:15-31:13, 50:12-24, 83:10-18, and 84:23-25. -

121. Significant levels of perchlorate and VOC con-
tamination exist in Burn Valley. Trial Ex. 6539A; Trial
Ex. 3044 (McLane August 2009 Report) at 13; Trial Ex.
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3045 (McLane December 2009 Report) at 20

122. Casting and curlng of rocket motors occurred in

Buildings 306 and. 307.3/2/10 PM Tr. 1073:18-24

(McLane).

: 123, Soils near Buildings 306 and 307 are heavily
contaminated with perchlorate. Trial Ex. 6539A; 3/2/10
PM Tr.1073:22-107.4:9 (McLane). .

H. Contamination Resulted From the “Hogging Out”
Procedures Used on Recycled and New Rockets

1. Bermite Hogged Out Rocket Motors Owned by the

Government under the Recycling Contracts

124, Pursuant to Delivery 'Or'ders issued under the

- 1975 BOA for refurbishing and recycling rocket motors,

the United States sent its rocket motors to Bermite to have
the propellant removed from. the rocket motor tube and to

have more propellant cast into the rocket motor. Trial Ex.

*12 125. The United States owned the Chaparral

rocket motors that the Army Missile Command took from

: it_s inventory and sent to Bermite for repairing, refurbish-
. ing, and recycling. 2/23/10 AM Tr. 92:10-1 (Government
-Opening); 2009 Moore Depo. 227:4-228:4; Calkins Decl.
* {1 76; Trial Ex. 66; Deposition of Jay Brigham:96:8-16;

'98:15-25 (“Brrgham Depo. ”), 2/25/10 PM. Tr.- 588: 20-

589:1 (Zoch). .

-126. The surviving Delivery Order for the 1975 BOA. :

contained a -government-authored Scope of Work that

~. provided for the removal of old propellant from the rocket

motor tubes. Trial Ex. 67. -

, 127, In the Scope of Work, the Government stated

that the “most suitable” method for the removal of propel-
lant was “the.use of high' pressure (approximately 3,000
: ’ps1) water.” Trial Ex. 67, Bermite in fact used high pres-

sure water to remove perchlorate from rocket motors that

were hogged out. Tigue Depo. 64:1-65:2, and 67:14-25.

* 128. The method for removing propellant waste gen-
erated perchlorate waste. 2009 Moore Depo. 233:13-20;
Tamada Depo. 74:19-25; Tigue Depo. 63:2-65:22.

129. The United States issued multiple Delivery Or-

(ders under the Basic Ordering Agreement with a total -
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value of approximately $1.1 million. Trial Exs. 1320,
1726, and 6608.

. “130. Approximately 1,100 Chaparral rocket motors
were hogged out under the 1975 Basic Ordermg Agree- .
ment. Trial Ex. 67; Zoch Decl.  68.

131. Each rocket motor contained approximately 50
pounds of perchlorate Tnal Ex. 1171.0001. '

132, The refurbishing of Chaparral rocket motors re-
sulted in the intentional disposal of approximately 55,000
pounds of perchlorate, assuming that approximately 1,100
motors were hogged out, Trial Exs. 67 and 6554.

133. The United States owned the rocket motors and
the propellant contained within them prior to removal
from theé refurbished rocket motors. Moore Depo. 227:4-
228:4; Trial Ex. 66; 2/23/10 AM T, 92:10-13 (Govern-
ment Opening). .

134 The United States owned the perchlorate in the
rocket motors, including that from the hog-out- process

: 2/25/10 PM Tr. 588:20-589:1 (Zoch)

135. The Umted States Government authorized the
transfer and ‘use of Government Furnished Equipment
used in the manufacture of rocket motors, including man-

- drels and the-cast and cure assemblies, for use on the 1975
. BOA to refurbish and recycle rocket motors. Trral Exs.

1209 and 1975.

2. Bermite Hogged Out Rejected‘ New kocket Motors

- ‘Which Were Goverriment Owned by Virtue of the Vest-
- ing Clause :

136. The final assembly process for rocket motors re-
qurred an x-ray to ensure that no air bubbles were trapped
in the propellant mix, PTCO St1p # 7.

137 Under apphcable contracts and regulations,
Bermite was required to remove, or “hog-out” propellant
from rockets-that failed to satisfy specifications. Tigue -
Depo, 52:25-53:2, and 61:15-63:1; Calkins Decl. § 83;
2/25/10 PM Tr. 590:14-23 (Zoch).

138. A conservative estimate of one percent of rocket
motors failed to satisfy the United States Government's
specifications. Between approximately 101 (testimony)
and 238 (declaration) rocket motors were required to be

" hogged-out after propellant was loaded into the rocket

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works.



Not Reported in F.Supp.2d, 2010 WL 2635768 (C.D.Cal.)
(Cite as: 2010 WL 2635768 (C.D.Cal.))

motor tube. Zoch Decl. Calc. 1 (p. 11), § 61; 2/25/10 PM
Tr. 591:2-592:9 (Zoch).

¥13 139. The propellant contained within and re-
moved from the rejectéd rocket motors was material
owned by the United States under the Progress Payment
- provisions. Trial Exs. 1696.0129-132 and 6558. -

140. The United States intended that Bermite dispose’

of propellant hogged-out of new rocket motors that failed
to meet specifications. Trlal Exs. 6566, 61.0162; Calkins
- Decl 977,

141. The disposal of perchlorate from rejected, in-

- progress rocket motors was an expected consequence of
the contracts that the United States entered mto with
Berrmte

3. There Were “Disposals” and “Releases to the Envyi-

ronment” of Perchlorate and Solvent Waste as a Result,

ofthe Hog Outs .
' 142, Bermite employees’ performed hog-outs under a
metal. lean-to over a.concrete slab, The lean-to had no
walls and was open to the environment. Tigue Depo.

63:2-12; Ferrett Depo. 72:11-73:2; Pierson Depo. 79: lO-'

14; Trial Ex. 670.

143, The United States Government advised Bermite
that using. high-pressure water (3,000 psi) was the most
suitable method to remove propellant from the rocket
- motors, Trial Ex. 67.0007,

‘1‘44'." After Bermite. soaked the rocket motors in
" oakite, Bermite employees used high pressure water to -
remove the propellant from the Government's rocket mo-

tors. Tigue Depo 64:1-65:2; 67:14-25.

145, Perchlorate is hlghly soluble in water. 2/25/10
PM Tr, 596:21 597 (Zoch)

o 146. Water containing perchlorate from' the llog-out
process flowed across-the ground from the hog-out area
and collected in the 317 impoundment. 2002-Peach Depo.

'87:13-89:24; Tigue Depo. 65:12- 15 2/25/10 PM Tr.

597:13-22 (Zoch).

147. A cement incliner or gutter allowed water. to
drain from the hog-out area to the pond. Tigue Depo.
- 65:17-22; 2009 Peach Depo. 98:3-98:18, 99:11-15, and
100:24-101.7.
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148. Initially, the 317 sump was not lined. Bermite

“lined the 317 sump after the law changed in the late

1970's. 2/25/10 PM Tr. 597:23-598:5 (Zoch). Water con-
tained in the impoundment could seep into soils below the’
impoundment, along with any perchlorate drssolved in the
water, 2/25/10 PM Tr. 598:19-599: l6 (Zoch). -

149, The 317 1mpoundment overﬂowed when it
rained and the water containing perchlorate ran onto the

. ‘ground. 2/23/10 AM Tr. 120:8-14 (Government Open-

mg), 2/25/10 PM Tr. 598: 11-599:16 (Zoch).

150. ,Durmg the hOg-out process, some »propellant
was released to the environment when splatters occurred
or when propellant fell to the ground and escaped the hog
out.pad. Tigue Depo. 204:20-25, 206:19-208: 17 209 20-
23, and 210: 25 212:19.

15 [ Propellant from the hog out was collecte‘d,‘
placed in a drum and burned. Tigue Depo: 205: 1-7.

152. In 1983 the sump was replaced with the tank
farm which was built over the former 317 sump. P1erson

* Depo. 81: 14 82:4 and Trial Ex. 670

4. There Is Contaminatzon Around The Area Where
Hog Outs Occurred '

153. Perchlorate contamination occurred near the” :

hog-out area and the 317 impouridment, Trial Exs, 6539A

- and 3044 (McLane August 2009 Report) at 30; 2/25/10

PM Tr. 598:11-22 (Zoch). 2/23/10 PM Tr. 83:5-13 (Gov-

_ernment concedes impoundment 317 “is one of the most.
‘heavily contaminated areas for both perchlorate and vola-

tile organic compounds ...”) -

L Contammation Resulted From Burnmg of Hazardous_
Waste in the Burn Valley

*14 154, Bermite burned perchlorate waste in a des-
ignated burn area in the Burn Valley. 2009 Peach 77:5-15.
This burning included much of the solid perchlorate or
propellant waste disposed- at GFE and subsequently
drummed, as discussed above. Tigue Depo. 30:15-31:13;
50:12-24; 83:10-18; 84:23-25; 205:1-7.. -

155. Burning of perchlorate-containing propellant
waste occurred in the Burn Valley over many years, Ber—
mite began using this area to burn propellant waste prior
to 1974. Trial Ex. 3044 (McLane August 2009 Report) at
44-45,

© 2011 Thomson Reuters. No Claim to Orig, US Gov. Works.



Not Reported in F.Supp.2d, 2010 WL 2635768 (C.D.Cal.)

(Cite as: 2010 WL 2635768 (C.D.Cal.))

{56. Some of the highest perchlorate soil concentra-
tions at the site have been reported in the Burn Valley.
Trial Ex. 3044 (McLane August 2009 Repott) at 13.

157. During the years 1974-80, Bermite did not burn
propellant waste on-site due to permit limitations on open

. burning. During these years, Bermite instead sought alter-

native sites for dlsposal of its propellant and other waste,
and obtained permission from Fort Irwin Military Reser-
vation (“Fort Irwin”) in Ft. Irwin, CA to burn and deto-
nate waste at its range from 1974 to 1980. PTCO Stip, #
8. (Contamination' of the site nevertheless continued to

- occur during these.years due to releases of liquid waste,
- possible releases from drums and test-ﬁrmg of rocket

motors )

158. Bermite was unable to use Fort Irwin for dis-

.posal of its waste (including its perchlorate-containing
*- waste), for approximately one year during this period.

Trial Ex. 272 (April 22, 1980 Letter from Defense Logis-

. tics Agency to Commander Naval Air Sys. Command).

- 159. By 1980, Bermite was storing as much as
100,000 pounds of propellant at its plant. Trial' Ex. 108.
Much of the build up of waste was attributable to waste
unloaded from Chaparral rocket moters sent to Bermite
by the Army under the 1975 BOA. Trial Ex. 1296.

" 160. During the period .of December 1980 to March

1981, .Bermite, with the permission of local ‘authorities,

burned approximately 50,000 pounds of perchlorate-

containing propellant (equlvalent to approximately 34,000
* ‘pounds of pure perchlorate) in the. burn area. Trial Ex.
-1108; Zoch Decl. | 101.- .

J. Contamination Resulied From Mandated Static Test-

ing-of New Rocket Motors -

- :161. The Government mandated the testing of the

Sidewinder and Chaparral missiles and observed their
testing. Deposition of Robert Little (“thtle Depo.”)
114 9-15.

162-. The United Statés Governrhent owned the rocket

motors, including the propellant that was tested under the

progress payment/title vesting provision in the rocket mo-
tor contracts. Trial Ex. 6558.

163. Bermite conducted its rocke‘tﬁwtor static test
fire near Building 353. Trial Ex. 6539A,; 2/24/10 AM Tr.
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300:8-12 (Calkins); 3/2/10 PM Tr. 1061:12-21 (McLane). '

164. Bermite test-fired approximately 950 rocket mo-
tors under specification set forth in the companies' con-

tracts with-the United States.-Zoch Decl. § 60.

165. The roéket motors in question contained ap—
proximately 47,000 pounds of perchlorate. Much of this
perchlorate was burned as part of the test-ﬁrmg Trial Ex.

- 6553.

*15 166, The. rocket motors were locked in and ex-
haust came out of the rocket motors. 2/24/10 AM Tr.

300:14-18; 321:2-10 (Calkms), Tr. Ex 6564.

167. Perchloratf; contamination exrsts_ in the tést—.'ﬁre '
area. Trial Ex. 3044 (McLane August 2009 Report) at 26.

K. . Contamination Resulted From the Manufac-

ture/Testmg of the. GAU-8 PGU-14 Armor Piercmg In-
cendiary Ammumtzon ' .

1. The Honeywell Subéontract for PGU-14 Ammunition -

168. During the late 1970s, Bermite entered into a
subcontract with Honeywell to manufacture and test am-

- munition for the GAU-8 gun for the United- States Air

Force. Calkins Decl. 1999-102.

169. Bermite manufactured the ignitor mix, IB-52, '
for the following GAUS ammunition: target practice
(“TP”), high -explosive 1ncend1ary and PGU-14.2/24/10

AM Tr. 317:24-319:20 (Calkins). PGU-14 refers to armor - -
‘piercing incendiary (API) 30mm ammunition used by the

Air Force's GAU-8 gun, Calkins Decl. §9 99-102; 2/24/10
AM Tr. 310:1-9 (Calkins), 3/2/10 PM Tr. 1085: 1 1092:19-
(Williams). . :

"170. The PGU-14 prOJectiles contamed at their core a
depleted uranium rod made from a raw uranium substance
known as UF, or UFs (hereafter, “raw depleted ura-

- nium”), Williams Decl. 5; 3/2/10 PM Tr. 1090:18-
1091:18 (Williams).

171. Bermite was responsible for loading, assembling.
and packing the GAU-8 ammunition, including for the
PGU-14, 3/2/10 PM Tr. 1091:3-1092:25 (Williams).

2. The Government Furnished the Depleted Uranium

and Test Barrel For the PGU-14
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172. The Air Force furnished Honeywell with Gov-
ernment owned raw depleted uranium which was placed
inside the core-of the PGU-14 projectile. Williams Decl,
17 5, 8-9 (Government supplied raw uranium UF, or
UFs). 3/2/10 PM Tr. 1085:20-1086:4 (Williams: Govern-
ment owned depleted yranium at time it furnjshed it to
- contractor); Tr. Ex. 6613 § 3. 1.1 (Honeywell Specifica-
tion re GAU14 listing raw uranium UF, as “Government
. Furnished Items”);

173. The PGU-14 core or “penetrator” was one of the

component pieces that was provided to Bermite for final

*. - assembly. 3/2/10 PM Tr. 1088:21-1091:2 (Williams) and

~ Tr. Ex 845.0043; Williams Decl. § 7 (“Whittaker-Bermite
received pre-encapsulated DU projectlles manufactured
- by Honeywell ). .

174, Because Bermite was responsible for the final

assembly. of all of the PGU-14 component pieces, Bermite K

was responsible for testing the PGU-14. The Government

required testing of the ammunition at the site. 2/23/10 PM

~ Tr. at 212:12-19 (Calkins). Testmg was accomplished by
actually shooting the PGU-14 projectiles. 3/2/ 10 PM Tr.
1091 3- 1091 18- (Williams); Calkins Decl ‘[[ 101,

175. Bermite was. supplied with a govemment—oWned '
_ 30mm cannon (known as a “barrel”) and a test fixture

~ upon whi¢h to' mount the barrel in order to perform re-

quired "testing ‘of the PGU-14. Calkins Decl. § 101;
2/23/10 PM Tr. 215:13-218:3 (Calkins); 2/24/10 AM Tr.
304:3-20 (Calkins); Trial Ex. 592.0004 (1977 specifica-
tion for the IB-52 pellets used for the 30mm GAU-8 am-
" munition, provided that the test barrel and fixture would
be “Government fumished items”).

3 There were “Dispo.éals” and “Releases to the Envi-
ronment” of Depleted Uranium as a Result of the Test
- Firing of the PGU-14 Ammunitiori '

- *16 176. The testing of the PGU-14 ammunition was -
accomplished by shooting the PGU-14 projectiles (that
contained the depleted uranium core) at the Bermiite facil- -

ity.. 3/2/10 PM Tr, 1091:3-18 (Williams: “Q. They shot
the actual depleted uranium in order to test it at Bermite?
A, Correct.”); Calkins Decl. § 101; 2/24/10 AM Tr.
302:1-18 (Calkins).

177. Bermite employees mounted the barrel to the
test fixture and fired rounds of the PGU-14 into a bullet
catch as required under applicable contracts and subcon-
tracts. Calkins Decl. § 102; Calkins Decl. 9 101; 2/24/10
AM Tr. 302:1-18 (Calkins). ‘
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178. Subsequent investigation revealed the presence

-of radioactive depleted uranium in the area of the bullet

catch. The remaining depleted uranium consists of shards

. of shattered rourids fired from the 30 mm barrel supplied

by the Government. Trial Ex. 595

L. Bermite's Waste Disposal Practtces Were Mandated
by the Government, and Subject to Govemment Inspec-
tion and Supervision :

1. The Government Understood that Bermite's Contracts
with the Government Resulted in.the Creation and Dis-
posal of Hazardous Waste

179. In Aprll 1980, the Govemment acknowledged

. that Bermite was generatmg large amounts of waste mate-

rial during manufacturing processes for the Government,
that much of the waste was from Government-furnished
explosive materials and that ﬁndmg a way to dispose of
the waste was a potentlally serious problem. -Trial Ex

272,

2. Government Mandated Disposal Procedures

180. Bérmite was required to comply with the De-
partment of Defense Contractors' Safety Manual for' Am-
munition, Explosives and Related Dangetous Materials
DOD 4145.26M (“DOD Safety Manual”) with respect to
all contracts Bermite entered into with the United States -

Military. 2/26/10 AM Tr. 717:13- 719 9 (Tamada), Cal-

kms Decl. 1 93.

. 181, The surviving rocket motor contracfs either ex-
pressly 'stated that Bermite “shall comply with DOD
4145.26M” or incorporated ASPR 7-104,79(a) by refer-

- ence. ASPR 7-104.79(a) mandated that a contractor “shall .
. comply” with the DOD Safety Manual. King Depo. 73:7-

75:5; 2/26/10 AM Tr. 717:13-719:9 (Tamada); Calkins
Decl » § 93; Trial Ex. 6600 (ASPR 7-104.79(a)). Trial Ex.
1047. 0020 (contract stating Bermite shall comply with
DOD 4145.26M). Contracts incorporating ASPR 7-
104.79(a) by reference: Trial Exs. 1696.0045-46, 14.0031,
66.0037, 1237.0040, 92. 0059 1241 0058 1694.0067, and

Ex. 1423.0024,

182, The 1968 DOD Safety Manual was in effect
from 1968 until 1986. 2/26/10 AM Tr. 719; 11-
21(Tamada) and 3/2/10 AM Tr. 923:20-22 (erght)

183, Provmlons- in the DOD Safety Manual preceded
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by the words “shall” or “must” were mandatory; the con-
tractor did not have any choice about compliance. 2/26/ 10
AM Tr., 72l :24-722:4 (Tamada).

184. Provisions in the DOD Safety Manual preceded
by the words “thay” or “should” were recommendations.
However, a contractor could choose not to comply only if
the contractor made a record of the deviation and fur-
nished a record of the deviation to the Administrative

Contracting Officer (ACO). 3/2/10 AM Tr. 913:7-23

(Wright) and Trial Ex. 61. 0006

*17 185. The United States. Goverrlment required the

destruction of waste’ explosives by specified means be-

cause such materials implicated- national defense and the

" Government could not allow such materials to “fall into

the wrong hands.” 3/2/10 AM Tr. 916:17-23 (Wright:
“you don't-want those energetic items to fall into the
wrong hands,”): The disposal (by destruction) of excess

- N-29 propellant was required by the Government in order
to “demilitarize” the propellant 3/2/ 10 AM Tr. 921:18- _

922 23 (Wright).

186. Section 1503,'o'f the DOD Safety Manual author-
. ized destruction by only four methods: dumping ‘at sea,

detonation, neutralization or burning, 3/2/10 AM Tr,

916:24- 917 8 (Wright) and Tr. Ex. 61.0162.

187 From 1968 through 1986, Bemutes only viable -

option for complying with the DOD- destruction require-

- ment with respect to its excess or waste propellant was

through burning because dumping at sea was no longer
permitted (3/2/10 AM Tr. 917:20-918: 2 (Wrxght)), neu-
tralization was not effective (3/2/10 AM Tr. 920:4-

921:20(Wright)), and detonation was not permitted in’
- California (Tr. Ex: 185; King Depo 73 4-6). -

188 With respect to the burning of waste, the 1968
DOD 'manual contained numerous _provisions mandatmg
how the contractor could conduct burnings (e. .., not in
containers or on concrete, with fire equipment readily
avallable) where the contractor could conduct burns (e.g.,
minimum distances from buildings, prevailing winds must
blow sparks in specified direction) and when the burns
could occur (non-windy days and not within 24 hours
unless the burn area is soaked with water). The contractor
did not have the discretion to deviate from such mandates.
3/2/10 AM Tr. 925:11-931:6 (Wright). Trlal Ex. 61.0162-
0167

-189. The 1968 DOD Safety Manual mandated that
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contractors use “sumps, settling bed or leaching pits” to
avoid contamination to local streams, Trial Ex. 61.0159,

190. The 1968 DOD Safety Manual provided that -
contractors working with water soluble explosives should
sweep their floors and then wash them down with a “suf-
ficient volume [of water] to assure complete dissolution
of the material.” Trial Ex. 61.01'59-61.0160.

3. The DCAS Enforced the Government Mandated DIS-
posal Procedures

191. From at least 1968 to 1986 the Defense Con-
tractor's' Administrative Services, known as the “DCAS,”
was the arm of the United States Government charged
with ensuring that contractors complied with the DOD
Safety Manual. 2/26/10 AM Tr. 719:22-720:3 (Tamada:
ensuring compliance with the DOD Manual was one of '
DCAS' “primary responSIbllltles”) ng Depo 29:2-25,
43; 3-46 5.

: 192 DCAS maintained an office at the Site, and
oversaw operations on every shift, lncludmg when Ber-

mite employees were working overtlme Calkms Decl. 4
87-88. '

193. There were always at least- three DCAS inspec- -
tors deployed at the Bermite Site, and sometimes asmany
as ten to twelve. Calkins Decl, { 88. :

194, DCAS inspectors inspected Bermite's burn p1t to
ensure compliance with all DOD Safety Manual require-
ments. King Depo. 18:15-20:12, 52:14-54:11, 72:1-14;
2/26/10 AM Tr 722: 13-21 (Tamada).

*18 195. DCAS mspectors inspected the hog-out area

- wheré propellant was removed from the motor casings.

2/26/10 AM Tr. 722:22-723:2 (Tamada) King Depo.
72: 15-24 -

196. DCAS inspected Bermite facilities to ensure that
different types of wastes were segregated properly and
placed in appropriate contamers by Bermite employees.
King Depo 50 5—52 10.

'197. DCAS inspectors conducted surveys at Bermite
to ensure that Bermite was in compliance with the re-
quirements of the DOD Safety Manual. King Depo.
32:23-33:1, 43:3-46:5 and Trial Exs. 61, 125, and 148,

*198. DCAS conducted safety surveys of Bermite in
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-'1982 and 1983, which included review of disposal of ex- |

plosive wastes, inspections of the burn area and hog-out

area, and review of Bermite's permits, including those for .

burning operations. King Depo. 52:14-54:11, 61:2-73:3,
81:3-87:6, 105:13-107:21 and Trial Ex. 148,

M. AISLIC Has Incurred Necessary Response Costs As
a Result of the Releases

-199. The Site was closed in approxunately 1987,
PTCO Ex. A Chronology (Document No. 112-3), p.-7.

200. On November 21, 1994, Whittaker and the Cali-
fornia Department of Toxic Substances Control (“DTSC”)
entered into a Consent Order related to contammatlon at
the Site. PTCO Stlp # 14.

201, On ‘November 29, 2000, Castaic Lake Water
‘Agency (“CLWA”) and several water companies filed
" suit against Whittaker and others secking cost recovery
under CERCLA, the HSAA, and tort theories in an action

titled Castaic Lake Water Agency, et al, v. Whittaker

Corp., et al, Case Number CV-00-12613 AHM (the
“CLWA lltlgatlon”) PTCO Stip. # 11.

202, In thé CLWA lmgatlon ‘this Court held that -

Whittaker was. a responsible party under CERCLA and
- liable for the perchlorate contammatlon in the water com-
pames ‘wells. PTCO Stip. # 12.

203. AISLIC issued a pollcy to Whittaker Corpora—

© tion (“Whlttaker”) identified as Pollution Legal Liability
Select/Cleanup Cost Cap Policy No. PLS 267- 9186 (the

' “Pohcy”) Trial Ex. 353 (the’ Pollcy)

204, To remedl_ate perchlorate and voC contamina-
tion at the Bermite ‘Site, AILSIC has incurred response

costs that are necessary and consistent with the National

Contingency Plan. 2/24/10 PM Tr. 404:21-405:15 (on p.
405: 9-11 Government concedes only minor expenditures

‘as to certain specific costs are disputed by Government;

Government does not dispute otherwise),
“IL. CONCLUSIONS OF LAW
LA Jurisdiction

205, This Court has-exclusive jurisdiction over this
action for response and reinibursement costs pursuant to
Section 113(b) of CERCLA, 42 U.S.C. § 9613(b)-
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- 206. Because tne- Court has found in the Castaic Lake

-Water Agency case, and AISLIC does not dispute, that

Whittaker is'a responsible party under Section 107(a),
AISLIC is a contribution plaintiff under Section 113(f)(1),
which provides that, “[a]ny person may seek contribution

from any other person”who is liable or potentially liable

under section 9607(a) of this title, during or following any"
civil action under section 9606 of this title or under
section 9607(a) of this title.” 42 U.S.C. § 9613( f)( 1.

*19 207. This Court has Jurrsdlctlon over AISLIC's
request for declaratory judgment pursuant to the Declara- .
tory Judgment Act, 28 U.S.C. § 2201 and Section
113(g)(2) of CERCLA 42 U S.C. § 9613(g) (2)

208. Thls Court has venue pursuant to Sectjon 1 13(b)‘
of CERCLA, 42 U.S.C. § 96l3(b) because the Defendant
Untied States may be found in this-judicial district, and
because the releases or threatened releases of hazardous.

‘ ‘substances occurred in this district.

B. Elements Sor Cost Reco_very and Contribution Claims

209. AISLIC, which seeks only contribution from the
United States (not joint and several liability), has asserted
claims for cost recovery and contrrbunon under CERCLA
§§ 107(a) and 113(f), 42 U.S.C. §§ 9607(a) and 9613(f).
In order to prevail on these claims, 'AISLIC must prdve:

(1) that the contammants of concern are hazardous

. substances,

)] that'there has been a release or threatened release
of hazardous substances at a facility;

(3) that the release or. threatened release has caused
AISLIC to incur (or'to reimburse others who have in- -
curred) necessary response costs consistent with the Na-
tional Contmgency Plan (“NCP”); and :

(4) that the United States falls wrthm one of the
classes of persons subject to CERCLA liability, ie., it
owned a facility at which hazardous substances were dis-
posed of at the time of disposal or it arranged for the dis-
posal of certain hazardous substances, or both. Castaic
Lake Water Agency v. Whittaker Corp., 272 F.Supp.2d
1053, 1059 (C.D.Cal. 2003), citing Carson Harbor Vill.,
Lid_v. Unocal Corp.. 270:F.3d 863, 870-71 (9th

Cir.2001); Steadfast Ins. Co. v. United States, No. CV 06-
4686, at 1 (C.D.Cal. Oct, 2, 2009) (Order denying AIS-
LIC's motlon for pamal summary Judgment)
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210. A right of contribution exists only in favor of a
party that has paid more than its share of a common liabil-
ity. See United. States v. Atlantic Research Corp., 551
U.S. 128, 127 S.Ct. 2331, 2338,168 L.Ed.2d 28 (2007)
(“a PRP's right to contribution under § 113(f)(1) is con-

. tingent upon an inequitable distribution of liability among

liable parties”); Sun Co. v. Browning-Ferris, Inc., 124

F.3d 1187, 1194 (10th Cir.1997) (“PRPs ... may recover

from other PRPs that portion of their cleanup costs which
exceeds thelr pro rata share.”).

" 211. The Defendant United States .of Arnerica is ‘.a ‘
“person” as defined by Section 101(21) of CERCLA, 42 -
US.C.-§ 9601(21). EMC Corp. v.' US. Dep't of Com-"

merce, 186 F.Supp.-471, 485 (E.D.Pa.1992), aff'd, 29 F.3d
833, 840 (3d Cir.1994).

212. The parties have stlpulated that AISLIC has in-
curred at least some necessary. costs consistent with the
national consistency plan. See' Trial Day 6 at 1136:4-7,

“The Court bifurcated liability and allocation issues for

trial, and this Order does not address the extent to which

‘AISLIC's response-costs are necessary or consistent with

the National Con31stency Plan, which are- issues in dis-
pute

C. Standard of Proaf

*20 213. “In situations like the present case, the type
of evidence, be it direct or circumstantial, and its quality,
is to' some degree impeded by the passage of time and the
lack of business records reflecting the day-to-day opera-
tions of the industries then present at the ... Site. The
available eviderice of who did what at the relevant site is
often dependerit on inference.” Niagara Mohawk Power

Corp. v. Chevron USA, Inc., 596 F.3d 112. 131 (2d-

Cir.2010). For ‘that reason, “[w]hen determmmg CER-

- CLA liability, ‘there is nothing objectionable in.basing
' ﬁndmgs solely on circumstantial evidence, especially

where the passage of time has made direct evidence diffi-

-cult or impossible to obtain.” » Id, ‘quoting Franklin

County Convention Facilities Auth. v. Am. Premier Un-

derwriters, Inc., 240 F.3d 534, 547 (6th Cir.2001 ).

D. Hazardous Substances
214. The statute defines the term “hazardous- sub-

stance” to mean, among other things, “any element, com-

pound, mixture, solution, or substance designated pursu-
ant to section 9602 of this title,” and “any hazardous
waste having the characteristics identified under or listed

- pursuant to section 3001 of the Solid Waste Disposal Act
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[42U.S.C. S 6921] SC42US.C. § 9601(14)(B), ©).

215. The partles have agreed that the followmg are
hazardous substances within the meaning of 42 U.S.C. §

9601(14):

* perchlorate, mcludmg ammonium perchlorate and po-
tassium perchlorate

* trichloroethylene (TCE);

. perchloro,ethylene (PCE);

) -ltrichl_oroethane (TCA); and

. depleted uranium (DU)~

Stlpulatlon Regarding. Alleged Hazardous Substances
filed February 12, 2010 (Document No. 1185, filed
2/12/10). S

- E. Release

.216. The second element of lrabllxty for -a .cost re-
sponse or contrlbutlon claim is a release or threatened
release of hazardous substances from a facility, CERCLA

§ 107(a)(4), 42 U.S.C. § 9607(a)(4). The term “release” is

broadly defined as “any spilling, leaking, pumping, pour-

- ing, emitting, emptying, discharging, injecting, escaping,

leaching, dumping, or disposing into the env1ronment 2
42USC § 9601(22). :

217. Perchlorate and certain VOCs (at least oakite

~ and TCE) were released at various parts of the Bermite

site, including (among others) the hog-out area and im-
poundment, the burn area and- various manufacturmg ar-
eas and equlpment

218. DU was released in the area where 30 mm ar-

mor-piercing, incendiary ammunition for use in the GAU- . -
~ 8 cannon was test—ﬁred

F, Owner Liability

219. The defendant must fall within a class of per-
sons subject to CERCLA liability. One such class consists
of owners at the time of disposal of hazardous substances.

220. An owner includes “any person who at the time
of disposal of any hazardous substance owned ... any fa-
cility at which such hazardous substances were dlsposed
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of.” 42 U.S.C. § 9607(a)(2). Thus, in order to establish
this claim, there must be a(1) a “facility” (2) owned by the

E United States; (3) at which “disposal” occurred.

" 1. Definition of Facility : '
*21 221. CERCLA defines a “facility” as “(A) any

building, structure, installation, equipment, pipe or pipe-

line ..., well, pit, pond, lagoon, impoundment, ditch, land- .

fill, storage container, motor vehiele, -rolling stock, or
aircraft, or (B) any sit¢ or area where a.hazardous sub-

stance has been deposited, stored, disposed of, or placed, .
. or otherwise come to be located....” 42 U.S.C. § 9601(9).
The term “facility” has been broadly construed. Uniroyal .

Chem. Co. v. Deltech Corp.. 160 F.3d 238, 245 (5th
Cir.1998) (“it is apparent that facxhty is defined in the
broadest possible terrns”)

222. There may be several “facilities” at a site for

. purposes .of "CERCLA, including separately owned

“_equipmen"t” within a larger facility. Elf Atochem N. Am.

© Ine. v United States, 868 F.Supp. - 707, 709-10
(E.D. Pa 1994) (machines used to make DDT owned by
" the Government and leased to plamtrff were “facilities”);

FMC Corp. v. USS. Dep't of Commerce, 786 _F.Supp. at
486 (factory. was a facility and installations, equlpment

* pipes and pipelines owned by the Government were also

facilities at. which there had been a disposal); see also
Atchison, Topeka & Santa Fe Ry. Co. v. Brown & Bryant,
Inc., 1995 WL 866395 (E.D.Cal. Nov.15, 1995) (rallcars

‘were separate facrlltres from property).

2, Def nitwn of Owner

223. CERCLA gives no. definition of “owner.” Long
Beach Unified School Distr. v. Dorothy B. Godwin Cali-
fornia Living Trust, 32 F.3d 1364, 1368 (9th Cir.1994).

Instead, courts read-CERCLA as incorporating common
law definitions of its terms. Id. Thus, this Court looks to
California: law_to determine whether a party .is- an
“owner.” City of Grass Valley v. Newmont Mining Corp.,
2007 WL, 4287603 at *4 (E.D.Cal. Dec.4, 2007).

224; Under CERCLA, ;‘an owner of equipment nec- ‘

essary to the operation of the [factory] line is no less an
‘owner’ than a part-owner of land.” United States v.
Saporito, 684 F.Supp.2d 1043, 1057 (N.D.IH.2010).

3. Definition of Disposal

225. In order for an owner of facilities to be liable,
there must be a disposal of hazardous substance at or from
those facilities. See 42 U.S.C. § 9607(a).
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226. The term ‘idisposval” is defined broadly under the

* statute to mean “the discharge, deposit, injection, dump-
.ing, spilling, leaking; or placing of any solid waste or

hazardous waste into or on any land or water so that such
solid waste or hazardous waste, or any constituent thereof
may enter the environment or be emitted into the air or
discharged into any waters, including ground waters.” 42
U.S.C. § 9601(29) (incorporating the- definition of the
term set forth in Section 1004 of the Solid Waste Disposal
Act, 42 U.S.C. § 6903(3)); Castaic Lake, 272 F. Sum) 2d

“at 1069,

227. A disposal can take place at facilities that are
“equipment.” Elf Atochem, 868 F.Supp. at 711 (“this dis-
posal is a disposal at a facility”); see also Webster's Third
New International chttonary at 136 (1981 ed) (“at” is

“used as a function word to indicate presence in, on or
near”) : ~

*22 228. Disposal does not require immediate exﬁ_o-
sure.to the environment. Elf Atochem, 868 F.Supp. at

“711: Reading Co. v. City_of Philadelphia, 823. F.Supp.

1218, 1236 (E.D.Pa.1993); BCW Associates, Ltd. v. Occi-

- dental Chem. Corp., 1988 WL 102641 (E.D. Pa. Sept.29,

1988); Emhart Industries, Inc. v. Duracell Int'l, -Inc., 665 _

"R SuDD 549, 574 (M.D.Tenn.1987).

229, Thus,.where excess chemicals were piped from
a- US-owned machine inside a building to a non-US .
owned waste pond outside ‘the building, the court rea-
soned: “The precise question at bar is whether the United

- States disposed of waste when it discharged hazardous
" materials from its equipment or whether there was no

disposal until the materials entered the waste pond.” Elf

Atochem, 868 F.Supp. at 710. The court concluded,
. “[W]hen each of the waste streams left the United States'

equipment it was being sent to the pipes as a means of
getting rid of it, transferring it, throwing it-out; in .other -

* words, disposing of it. We hold that this disposal is a dis-.

posal at a facility. under § 9607 »Id at711,

230. “The statute does not on its face provide that a
release into the environment must be ‘direct.’ * -Lincoln
Properties, Ltd., v. Higgins, 1993 WL 217429 at * 19-20
(E.D.Cal. Jan.21, 1993) (“there is no authority in the case
law for the proposition that a release into the soil or
ground water must be ‘direct.’ ”); Differential Dev.-1994,
Ltd., 470 F.Supp.2d at 748; Elf Atochem, 868 F.Supp. at
712.

231. Thus, “[t]he cases have made clear that deposit-
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ing or discharging a hazardous substance into a sewer, a

container or other *facility’ from which the substance

subsequently leaks or spills is a ‘dlsposal’ of hazardous

substances that will subject the depositor or discharger to -
liability....” Differential Dev.~1994, Ltd, v. Harkrider Dis-
trib. Co., 470 F.Supp.2d 727, 748 (S.D.Tex.2007). Mate- -

rials that are spilled onto the floor during the manufactur-
ing process are-also disposed of. Amland Properties Corp.
v. Aluminum_ Co. _of America, 711 F. SuDD 784, 792

(D.N.J.1989).

232. During trial, the Government cited two cases on

these issues. 3/3/10 AM Tr. 1165:24-25; 1166:2-3 (Gov-.

ernment Closing). The first case on which the Govern-
ment relies, Mead v. United States, 1994 WL 733567
(S.D.Ohio Jan.14, 1994), reasons that “there is no evi-

dence of a release directly from Government-owned fa-’
- cilities.” Mead has been cited only once on this issue-by a
case that disagreed with it. Elf Atochem, 868 F.Supp. at-
712 (other cases “more persuasive than Mead” ). In any
event, there were releases from the govemment-owned-.
© facilities here

- 233. The ‘second casé cited by the Government at
trial, ACC Chemical Co. v.-Halliburton Co., 932 F.Supp, -

233 (S.D.Jowa 1995), held that a truck used to pump haz-
ardous materials is not.a “facility” within the meaning of
CERCLA. This is inconsistent with Elf Afochem and other
cases that have held that equipment used in manufacturing
can be a *facility” under CERCLA. United States v.

Saporito, 684 F.Supp.2d 1043, 1057-58 (N.D.II.2010);

FEMC Corp. v. United States Dep't of Commerce, 786
F.Supp, at 478, 486 (E D.Pa.1992), aﬁ"d 29 F.3d 842 (3d
Cir. 1994) '

4, Disposal at Goyemmeid Furnished Equipment -
. *23 234, The mandrels, grinding machines, cast and

* cure assemblies, fixtures and molds, dies and tools and
other items used by Bermite in the manufacture and re-
furbishment of ‘rocket engines are “facilities” because -
- they are “equipment,” 42 U.S.C. § 9601(9)(A).

235. The Government owned the mandrels, grinders,

cast and cure assemblies, fixtures and molds, dies and

tools “ that were provided to Whittaker as Government
Furnished Equipment (“GFE”),

© 236. The Government Furhished Equipment was used

~in the manufacture or refurbishment of rocket engines .

pursuant to Whittaker's contracts with the Government.

- Whittaker made its contracts conditional on the provision
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of the Government Furnished Equrpment A witness

called by the Government stated at trial that the Govern-

ment would not furnish property in the first place unless
the contractor established a nieed for it in order to carry

out the provisions of the contract, 2/26/10 AM Tr.

694:16-695:5 (Tamada). From this it is reasonable to infer
that- Whittaker used the GFE in its manufacturmg proc-
esses, .

237.“The [plamtlfﬂ need not present evidence show-
ing that any specific piece of equipment [the defendant]

- owned was responsible for specific releases of hazardous

chemicals or specific ‘cleanup costs.” United States v.

" Saporito, 684 F.Supp.2d at 1056. It is enough that the

components owned by the defendant were “a necessary :
part” of the manufacturing process Id :

238. The Govemment Furnished Equrpment was a -
necessary part of the process of manufacturing motor en-
gines. 2/24/10 AM Tr. 279:16-19 (Calkins: “Q. Basically,
you are saying Bermite couldn't make rocket motors

- without the government-furnished equipment; is that

right? A, Yes. That's right.”), The process relied on the

-grinders, mandrels, cast and cure assembly and other

items supplied as GFE. These specialized items of equip-
ment were supplied by the Government based on the as-'

" sertion that they were necessary for the manufacture of

rocket engines.

239. There were disposals of hazardous substances at
the GFE. There were disposals of perchlorate at the GFE
when excess perchlorate was discharged into the air, de-:

. posited on the floor, washed out of buildings, removed to

the baghouse, or placed in drums for burning as waste. In
each case, the perchlorate became. waste to be discarded
when it left the GFE.,

240. Similarly, there were disposals of hazardous

- substances at the GFE when certain - Volatile Organic

Compounds were used to remove perchlorate and then
placed in drums for burning. If there was leakage, this

would have been a disposal. Cf. Differential Dev.-1994,

'Ltd._v. Harkrider Distrib. Co:, 470 F.Supp.2d 727, 748

(S.D.Tex.2007).

241. The disposal of the hazardous substances at the
GFE led immediately or eventually to a “release” within
the meaning of 42 U.S.C. §§ 9601(22) and 9607. The
widespread perchlorate contamination shown in Exhibit -
6539A supports the conclusion that releases of perchlo-
rate occurred at the Bermite site. The “presence of haz-
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supports a con-
clusion that releases have occurred on the sites.”
American Nat'| Bank & Trust Co. v. Harcros Chems.,

Inc., 997 F.Supp. 994, 998 ((N.D.IIL 1998). The contami-
nation surrounding the buildings where the GFE was used

and at the burn pit confirms that there were releases of :
- these materials,

g4 242. Because the GFE was a necessary part of

the manufacturing process and disposals ‘of hazardous

* substances occurred at the GFE, the Government is liable

as an owner based upon its ownership of this equipment.

- 5. Rocket Motors As Facilities

243. Rocket engines can be “faclhtres,” because they
are “equipment.” 42 U.S.C. § 9601(9)(A). Equipment is
defined as “the set of articles or physical resources serv-
ing to equip a person or thing....” Merriam-Webster's Col-

legiate, Dictionary 392 (10th ed.2001). A rocket engine-

serves to equip a rocket, and hence is “equipment.”

244, Rocket engines also can be “facilities” because

they serve as “storage containers” for the perchlorate until

the propellant is-either removed during manufacture (or
recyclmg) or burned during lainch of the rocket.. 42

US.C. § 9601(9)(A) “Storage” means a “space or a place

for storing.” Merriam Webster's Collegiate Dictionary
1156 (10th ed.2001). A “container” is “one that contains:

- esp. a.tecéptacle (as a box or jar) for holding goods.” Id,
- at 249. A rocket engme functions asa place for storing the.

propellant until it is bumed

245. VThe term “facility” has been “broadly construed

by the courts.”. California v. Blech, 976 F.2d 525, 527 n.
1 (9th Cir.1992) (citation and internal quotes omitted). - :
. “[IIn.order to show that an area is a ‘facility,’ the plaintiff .

" need only show that a hazardous substance under CER-
‘CLA is placed there or has otherwise come to be located

there.” /d, (citation and infernal quotations omitted).

_ 246. Thus, the Court concludes that at the site at issue
here a rocket engine containing a hazardous substance

was a “facility” within the meaning of CERCLA.

6. ‘Government Ownership of Rocket Motors
247, The United States owned the rocket engines

brought to Bermite for refurbishment and recycling pur- .

suant to the Basic Ordering Agreements entered into m
1975 and 1982
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248. The Umted States also owned the new rocket
engines in the process of assembly.

249, Under the Title Vesting.clause‘ in the Progress
Payment Section in each contract, the United States held -

“absolute title to the matenals, inventory, work in process,

special tooling and nondurable tools used in the manufac-
turing of rocket engines. This included the rocket engmes
under assembly, which were “inventory” or “WOrk in
process.”

250. Through this Title Vesting Clause,. the'Govern-
ment obtained absolute title to-and hence ownership of-.
the rocket motors under assembly. Northrop Grumman

Corp. v. County of Los_Angeles, 134 CalApp.4th 424,
. 433, 36 Cal.Rptr.3d 71 (Ct.App.2d Dist.2005), cert. de-

nied, 549 U.S. 817 127 8. Ct 79, 166 L.Ed. 2d 29 (2006)

.251; The Umted States has suggested that the Title
Vesting Clause may give the United States only a security
interest in the inventory. However in other cases, the
United States has consistently argued that such provrslons
vest the Government with ownership. In a thorough opin-
ion, the Seventh Circuit adopts 4 literal reading of the
Title Vesting Clause, [n re American Pouch Foods, 769
F.2d 1190 (7th Cir.1985), cert denied, 475 U.S. 1082 106

S. Ct 1459, 89 L.Ed.2d 716 (1986).

© %25 252. A host of bankruptcy courts have taken the
same view. In re Economy Cab and Tool Co., 47 B.R. 708
(Bankr.D.Miin.1985); Ir re Reynolds Mfe. Co..'68 B.R.
219 (Bankr,W.D.Pa.1986); In re Wincom, 76 BR. 1 -
(Bankr.Mass.1987). ‘

~ 253, Most recently, the California Court of Appeals
has held that the State of California could not-collect ad
valorem taxes on the materials used on a government con-
tract because they were owned by the federal government:
“We- disagree with the County's interpretation, Title
means title. Title does not mean lien. Because the County
cannot tax property owned by the United States, it must -
refund the taxes paid by the contractor on property allo-
cated to the performance of its military contracts.”
Northrop Grumman Corp., 134 Cal. App.4th at 428, 36

Cal.Rptr.3d 71.

254. “A literal reading of the title-vesting provisions

~is particularly compelling'in the context of military con-

tracts, when the contracted-for goods are needed for na-

_tional defense.” [d_at 433, 36 Cal.Rptr.3d 71 (internal

citations omitted). “A literal reading of the title-vesting
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clause affords the federal government protectlon from .

detrimental protracted htxgatlon over war material be-

cause absolute title is superior to the interests clarmed by ‘

secured creditors of bankruptcy trustees.” /d.

- 255. The Government points out that there is a 1982'

decision of the Court of Claims that gives the United

States only a security interest in the property. 3/3/10 AM

" Tr. 1189:24-25 (Government Closing citing Marine Mid-
land Bank v. United States, 231 Ct.Cl. 496, 687 F.2d 395,
399 (Ct.CL.1982)). “Marine Midland is squarely the mi-
nority view on title-vesting clauses and is unlikely to be

followed outside the Federal Court of Claims' jurisdic- .

“tion,” M. Sainsbury, Seekmg_One Rule to Bind Them:
" Unifying the Interpretation and Treatment of the “Title-

Vesting” Language of the Progress’ Payments Clause, 32 -

PUB. CONTRACT. L.J. 327 389 (2003)

256, Criminal cases conceming'the theft of govern-

ment property are not-apposite, because they rely on the -

rule of lenity to hold that, where there is any disagreement
in the underlying case law, the criminal defendant will be
held not to be on notice of a crime. See United States v,

- Hartec _Enterprises, Inc., 967 E2d "130, 133. (5th

Cir.1992) (invoking rule of lenity).

257. The Government claims that Northrop Grum-
man relied on a 1997 statutory amendment. 3/3/10 AM
- Tr, 1191:8-10 (Govemment Closing crtmg thé National

. Defense Authorization Act for Fiscal Year 1998); see 10

U.8.C..§ 2307(h). However, the Northrup Grumman case
_ addressed tax years 1987 through 1995-prior to the adop- .

tion of the 1997 amendment. The case does not identify
any change in-the law: Congress merely “underscored the
title-passing effect of fixed price contracts by adding sup-
. portive . language” in the 1997 amendment. 134
Cal App.4th at 432, 36 Cal.Rptr.3d 71. The legislative
history shows that Congress believed it was confirming an
existing interpretation. See M. Sainsbury, supra, 32 PUB.
CONTRACT. L.J. at 387, quotlng S.Rep. No. 105-29, §

812 at 302 (1997) (amendment is intended “to clarlfy'

what -has been the usual practice with regard to federal
agencies' mterpretatlon”)

R -*26 258. In light of the Title Vesting Clause incorpo-
rated in each of the Whittaker contracts for rocket motor

,' manufacture, the Government owned the rocket motors .

under assembly, prior to delivery

7. Disposal of Hazardous Substances From tlze Rocket
Motors
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259. The hogging ‘out of the rocket motors undergo-
ing refurbishment constituted a disposal of a hazardous.

. substance from facilities owned by the Government be-

cause it involved “the discharge, deposit, injection, dump-
ing, spilling, leaking, or placing of” excess perchlorate
“into or on any land or water” with the risk that it would
enter the environment. 42 U.S.C. § 6903(3).

260. When a portion of the new rocket motors under
assembly was rejected for failure to méet specifications,
the hogging out of those rejected motors constituted a
disposal of a hazardous substance from a government-
owned facility because it involved “the discharge, deposit,
injection, dumping, spilling, leaking, or placing of” ex- -
cess perchlorate “into or on any land or water” with the

-~ risk that it would enter the environment. /d,

261. “The cases vhave' rnade clear thet depositing or

. discharging a hazardous substance into a sewer, a con-

tainer, or other ‘facility” from which the substance subse-
quently leaks or spills is a. ‘disposal’ of hazardous sub- -
stances that will subject the depositor-or discharger- to

liability as a PRP.” Differential Dev.-1994, Ltd. v, Hark-

rider Distb. Co 470 F. SuDD 2d 727, 748 (S.D.Tex. 2007)

262. When new rocket motors were test-fired, this
constituted a disposal of a hazardous substance (pérchlo-

* rate) from government-owned - facilities, because it in-

volved “discharge” or “injection” so that a hazardous sub-
stance “may enter the environment or be-emitted into the

- air or discharged into any waters....” 42 U.S.C. § 6903(3).

263 The Government has cited Miami-Dade County
v. United States, 345 F.Supp.2d 1319 (S.D.Fia. 2004), as

' . an example of a case where the disposal did-not occur at

the equipment. In that case, “no hazardous substances
were dlsposed of or placed in the aircraft engines, parts,
or containers.” [d._at 1340. In this case, by. contrast, the
perchlorate was placed in the rocket motors and disposed
of at those facilities, whether through hogging out, test-
firing or other processes during manufacture,

8. Disposal at Government-Owned Cannon
.264. The .United States. owned the GAU-8 cannon

_and its test fixture.

265. GAU-8 cannon and the test fixture upon which
it was mounted were “facilities” because they were
“equipment.” 42 U.S.C. § 9601(9)(A).
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266. When the GAU-8 fired 30MM rounds of ‘API,
the dispersal of the Depleted Uranium shells. into the air
and dirt constituted a disposal from a. governmént-owned
facxhty 42 U.S.C. § 6903(3).

9. Conclusion on Owner Liability
267. Liability under CERCLA is strict. Pursuant to
_Section 107(a)(2) any person who owned a facility at a

" time when hazardous substances were disposed: of there

may be held liable if a release or threatened release oc-
curs. ' United States v. Monsanto Co 858 F. 2d 160, 168

14th Cir.1988).

*27 268. An owner of facﬂltles at which a dlsposal of

- hazardous substances occurs is liable under CERCLA

- regardless of whether it had any control over the disposal

. activities. Lincoln Props., Ltd. v. Higgins. 823 F.Supp.

1528, 1533 (E.D.Cal.1992) (citing United States v. A & N
" Cleaners _and Launderers, 788 . F. Sum) 1317,. 1332

(S.D.N.Y. 19922)

269. Disposals of hazardous substances took place at

© various facilities owned by the United States. It is there-
_:fore 11able as an owner under 42US.C. § 9607( a)(2).

G. Arranger Ltabzlity
L Deﬁnition of Arranger

270. The second pertinent class of persons potentially
liable under the statute-arrangers-encompasses “any per-
'son who by contract, agreement, or otherwise arranged for
disposal or treatment, or arranged with a transporter for
transport for disposal or treatment, of hazardous sub-

- stances-owned or possessed by such person, by any other
party or entity, at any facility or incineration vessel owned
or operated by another party or entity and containing such

- hazardous substances.” 42 U.S.C. § 9607(a)(3).

271, “[W]hether an entity is an arranger requires a
-fact-intensive inquiry that looks beyond the parties' char-
acterization of the transaction as a ‘disposal’ or a ‘sale’
‘and seeks to discern whether the arrangement was one
Congress intended to fall within the scope of CERCLA's
* strict-liability provisions.” Burlington N. & Santa Fe Ry.
Co. v. United States, =--U.S. === ----, 129 S.Ct. 1870,
1879, 173 L.Ed.2d 812 (2009). “[TJhe court must ‘con-
sider the totality of the circumstances ... to determine
whether the facts -[are] within CERCLA's remedial
- scheme.” ” Steadfast, Oct. 2, 2009, Order at 7, quoting
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Coeur D'Alene Tribe v. Asarco, Inc., 280 F. Sum) 2d 1094
1131 (D.Idaho 2003).

272. A party will qualify as an arranger when either
the person “(1) own(s] or possess[es] waste and arrange[s] -
for its disposal, or (2)[has] the authority to control and to
exercise some -actual control over the “disposal of the
waste.” Steadfast, Oct. 2, 2009 Order at 8; Coeur D'Alene
Tribe, 280 F.Supp.2d at 1132; Basic: Management Inc. v.
United States, 569 F.Supp.2d 1106, 1116 (D.Nev.2008).

2. Continuous Ownership Not Required for Arranger

273. An owner of a hazardous substance who ar-
ranges for its disposal by another party may be held hable
as an arranger 42 U.S. C § 9607(a)(3)

274 "Continuous - ownershlp of the hazardous sub-
stance during the process.of disposal is not required for

- arranger llablhty For example, a person who enters intoa -

sale-and thereby gives up ownership-“with the intention

-that at least a portion of the product be disposed of during

the transfer. process” may be held liable as an arranger.

" Burlington N. & Santa Fe Ry. v.. Umted States 1298, Ct :

at 1880 1880

275. The Ninth Circuit has specifically held that con- A

‘tinued ownership is not required for arranger liability,

Catellus Dey. Corp. v. Umted States 34 F.3d 748 (9th
Cir, 19941 '

*28 276. The Nmth Clrcult has recently reafﬁrmed
Catellus. See California Dep't of Toxic Substances Con-
trol v. Alco’ Pacific, Inc., 508 F3d 930 935 36 _(9th

Clr 2007). -

3. Arranger Liability Based on Ownership of Perchlo-

‘rate

271. When the Govemment delwered rocket engines
to the Bermite plant for. refurblshmg and recycling, the
Government owned the rocket engines and the perchlorate
w1thm them.

278.. Through lts Basic Ordering Agreement, the
United States required Bermite to hog-out the original

- propellant from the engines undergoing refurbishment.

The United States intended that perchlorate be removed

“from the engines and discarded as waste. Thus, the United.
" States arranged for the disposal of the perchlorate in the

recycled engines. Burlington N. & Santa Fe Ry. v. United
States, 129 S.Ct. at 1880.
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279. By virtue of the t1tle~vestmg provrsrons in its o
“contracts for the manufacture of new rocket engines, the

United States owned the “materials” allocated to the con-
tracts. Once perchlorate was purchased and allocated to
one of the rocket motor contracts, the United States held
absolute title to ‘and an ownership interest in this “mate
rial.” -

* 280. Further, pursuant to the title- vestmg provisions
of the contracts for new rocket engines, the United States
owned the “work in process” and “inventory” allocable to
each contract and hence owned the rocket engines prior to

~"delivery. Once the perchlorate was inserted within one of :

these engmes, the United States owned the perchlorate

' 28‘1. The Unitéd States required that' any r'ocket en-
gine that did not meet the specifications in its contracts be

rejected and that any perchlorate within it-be “hogged
out” and dlspcsed of.-Thus, the United States arranged for’
the disposal of the perchlorate that it owned 1n the re-
. jected rocket engines.

282, The Umted States requrred that Whittaker test-
fire certain of the rocket engines. The United States. in-

-tended.that any perchlorate not burned through the firing
- be disposed of through other means. Thus, the United

States arranged through the disposal of perchlorate
through test-ﬁrmg

4283. The Unit.ed States contends that it is not liable as

_ an arranger because it did not own the perchlorate once it

became waste. The United States has not pointed-to any

-clause in the title-vesting provisions that excepts “waste”
. from Government ownership. 2/26/10 AM Tr. 745: 6-13

(Tamada). The courts favor a literal interpretation of the

© - title-vesting language. See, e.g, Northrop Grumma_n .

Corp., 134 Cal. App.4th at 433, 36 Cal.Rptr.3d 71.

284. In any event, CERCLA does not require contin~

-ued ownership for arranger liability. Catellus Dev. Corp. .

v. United States, 34 F.3d at 752. In Catellus, the Ninth
Circuit held the initial owner of the defunct batteries li-
able as an arranger even though that firm sold the ‘batter-
ies to a buyer and did not control the “eventual disposition
of their remnants.” Id. “We expressly rejected [the defen-
dant's] argument that it could not be held liable as an ar-
ranger under CERCLA because it did riot control the

" eventual disposition of the ‘batteries' remnants.”

California Dep't of Toxic Substances Control v. ALCO

Pacific, Inc., 508 F.3d 930,935 (9th Cir.2007), citing
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Catellus, 34 F.3d at 752,

- %29 285. A person delivering raw materials should
not be permitted to escape liability by argumg that he
owns only the chemical ultrmately produced in a process,
but not its discarded waste. See Levin Metals Corp. v.
Parr-Richmond __Terminal Co 781 F.Supp. 1448

(N.D.Cal.1991).

286. Here, the United States similarly owned the ma-
terials at the outset, continued to-own them during the
manufacturing process, and réceived the finished product, -

- all with knowledge that processing ‘would lead to hazard-

ous wastes. These facts distinguish this case from Bur-
lington N. & Santa Fe Ry. v. United States, supra, where
the defendant was a seller of a useful product who com-
pletely gave up ownershlp of the chemicals to the site
operator. In that case, the question was whether “Con-
gress intended to impose liability ori entities ... when they
engage in legitimate sales of hazardous substances know-

B mg that some disposal may occur as a collateral conse-

quence of the sale itself.” 129.8.Ct. at 1879-80. In this
case, by contrast, the Government did not sell its interests -

" or any product ‘It instead was a purchaser that acquired
the rocket engines and perchlorate before the disposal of

the excess and retained that ownership interest through
delivery of the finished product Just as in the processing

cases drscussed above.

287. The Govemment"s argument-that it is.not liable
because it did not own the perchlorate after it became
“waste”-would create a loophole in the statute that could
be explorted by other: polluters, who could easily contract
for a shift in ownership. The Ninth Circuit has stated in
addressing the scope of the transporter provision: “We
hesitate to endorse a statutory mterpretatron that would
leave a gaping and illogical holé in the statute's cover-
age....” Pakootas v. Teck Comznco Metals, Ltd, 452 F.3d

1066, 1081 (9th Cir.2006).”

-288. The United States is liable as an arranger be-

 cause it intentionally arranged for the disposal of a haz-

ardous substance, regardless of whether the United States
continued to own the “waste” durmg the process of dis-
posal, '

4. Arranger Liability Based on Ownershtp of Volatile
Organic Compounds

289. The United States also owned certain Volatile
Organic Compounds (VOCs) used in the: manufacturing -
process, because they were “materials” allocable to the
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contracts.

'290 The United States requlred that VOCs that be-
came mixed with perchlorate be disposed of at the site. To

the extent there were such VOCs, the United States ar- .

ranged for therr dlsposal and is liable as.an arranger.

5, Arranger Ltabiltty Based on Ownership of Depleted
: Uranmm

291. The raw.uranium provided by the Government
to Honeywell for use in manufacturing the GAU-14 was
Government Furnished Property ASPR § 13-101.1 and

- FAR 45 101.

292. As a result, the United States owned the de-

~ pleted uranium within the projectiles tested at Bermite. -

293, The United States arranged'fcr the test firing of

the PGU-14, which contained the depleted uranjum, and
hence arranged for the “discharge” of the depleted ura-
nium- into the air or “deposit”. into. the ground, The United

. States therefore arranged for the disposal of the depleted
‘ vuramum

.6 Arranger Liability Based on All Circumstances

*30 294. In deciding whether to impose arranger li-

" ability, a court may consider the “totality of the circum-

stances.” Steadfast, Oct. 2, 2009, Order at 7 (citing Coeur
D'dlene Tribe v. Asarco, Inc., 280 F.Supp.2d at 1131).

- .This may include both elements of ownership and control.

*295. For example, arranger liability may be imposed
on defendants where another company -“is. performing a
process on products owned by defendarits for defendants'
benefit and at their direction” and defendants are aware
that waste products inherent in the process will need to be
disposed of. Aceto Agric. Chems, Corp., 872 F.2d at 1379,

‘See California v. Verticare, 1993 WL, 245544 (N.D.Cal.
- Mar.1,1993); Levin Metals Corp. v, Parr-Richmond Ter-

minal Co., 781 F. Supp. at 1452, -

296. The United States mandated the use of certain
equipment, materials, and methods; owned the hazardous

“materials” once they were allocated to the. contract;

owned the works in process; knew that the manufacturing
process generated waste materials; directed aspects of the
method of disposal of those materials and had the right to
supervise the disposal process on site.

297. Based on the tctalify of circumstances, including
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the “ownership” and “control” elements in combination
with each other, the United States is hable as an arranger
in this case.

“H. Necessary Response Costs

298. A CERCLA plaintiff must also show that the re-
lease or threatened released has caused the plaintiff to
bear or reimburse “necessary costs of response ... consis-
tent with the national contingency plan (“NCP”).” CER-
CLA § 107(a)(4)(B), 42 U.S.C. § 9607(a)(4)B). The
Government has agreed that AISLIC has been forced at
bear at least some costs'ﬁtting that description, :

299. “The traditional tort c()ncept of causation plays
little or no role in the liability scheme.” Niagara Mohawk -
Power’ Corp V. Chevron USA Inc., 596 F. 3d at 131.

300. “In’ the case of an actual release, the plaintiff
need only.prove that the defendant's hazardous materials
were deposited at the site, that there was a release at the
site, and that the release caused it to incur response costs.
It need not-show that defendant's waste was the source of

the release or that defendant's waste caused it to incur

response costs.” Carson Harbor Village Ltd. v. Unocal
Corp., 287 F.Supp.2d 1118, 1186 (C.D.Cal.2003). See
also-Santa Clara Valley Water Dist. v. Olin Corp., 655
F.Supp.2d 1048, 1057 (N.D.Cal.2009) (“Cases within the
Ninth Circuit support the. conclusion that a CERCLA

‘prima facie case requires a plaintiff to show that a release

caused the incurrence of some response costs but it does

not require that the release cause all of the recoverable

response costs.”).

I CONCLUSION
301. The United States - i$ liable under 42 U S.C. §
9607(a)(2) as an owner of facilities at which disposal of -
hazardous substances took place and under 42 U.S.C, §
9607(a)(3) as a person who arranged for dlsposal of haz-

“ardous substances

*31 302. The questions of quantity of necessary.re-
sponse costs and allocation of damages among the parties
are reserved for future proceedings.

_A. Proviso

" The Court recognizes that some of the above listed

Findings of Fact may also be Conclusions of Law. Simi-

larly, some of the Conclusions of Law may also be Find-
ings of Fact 4 '
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IN THE UNITED STATES DIS_TRICT COURT

FOR THE DISTRICT OF IDAHO

NU- WEST MINING INC., and NU- WEST
INDUSTRIES INC.

S - Case No. 4:CV 09-431-BLW .~
’ ' Plaintiffs, ' I '

| | MEMORANDUM DECISION
.o ’ AND ORDER

¢ 'J ~ UNITED STATES OF AMERICA

" Defendant.

| INTkoDUCTION--
The Court has before ita rnotlon for partlal summary Judgment filed by plaintiffs
Nu-West Mmmg Inc and Nu-West Industrles Inc. (herelnafter Nu-West) The Court
. }heard oral argument onJ anuary 25, 201 1, and took the motion under adv1sement For the

. reasons expressed below, the Court w111 grant the motion.

- FACTUAL BACKGROUND

' seeks to impose on the defendant Governme the costs.of -

- four mine sites in the Caribou-Targhee National

st: This suit is brought under the Comprehensive Environmental Response,

Compensation, and Liability Act (CERCLA), 42 U.S.C. §§ 9601-9675. Nu-West’s
motion for partial summary asks the Court to find the Government liable under certain

provisions of CERCLA, but leaves issues of the Government’s defenses and damages to

g Memorandum Decision & Order - 1



later litigation.

In::f 49‘ ’after« determlmng that lands in'the Carrbou Natlonal Forest had phosphate

‘rit.«authoz;rzed .
éizﬁhOS'phate.z ore{:at_ft:hé-‘Mi"ne'fS'ites. ‘The four mines that ’arose t‘rom '
these leases — and are the focus of thrs lawsurt are the South Maybe Canyon Mine, the
- North Maybe Mme the Champ Mine and Champ Mme Extension, and the Mountam Fuel
Mme |

or. twen , years and the Govemment retamed the authorrty to

' 'terrninate the leaSes whenever the lessee farls to comply with any of the provisions of .
this chapter, of the lease, or of the genera-lregulatlons promulgated under this chapter and.

in foroe'a_t"the date of the _leas‘e"."’ See 30 U'.S.C.A§ 188(a). In addition to the lands covered

by mining leases, the- ﬁ:_:;m ediStates:is te Lidssiees a nimber of Special:

¢k dumpy éould be constructed on-National Forest
nds.

; ,.;»,t@' ..theﬁ‘»present- sthe Goverfimetit has moritored 'enyiron‘mmtal '

;,the Mlne Srtes 1nclud1ng water quality samphng and. other hydrology
The Government also requlred the Lessees to- allow mine 1nspectrons to ensure,
. among.otherthings. that the Lessee was properly disposing of mining waste and paying a
_full royalty to the Govemment The Government reserved for itself all of its property
rrghts in the Mme Sltes except that it granted to the Lessees the limited right to mine for
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phosphate, phosphate rock, and related minerals. TheGovernmentrequlred the Lessées

condltloned its approval of mine plans on requlrmg the Lessees to perform spec1ﬁc
reclamatlon actlvxtles at the Mme Sites, including locatlng, desxgmng, and shaplng waste
‘rock dumps cover1ng waste dumps w1th a layer of mlddle waste shale as a growth

'medlum, and planting spe01fic seed mixtures on the waste durnps-

} 905 Each of the mine
' _.' | sites is contamlnated wlth a hazardous substance known as selemum A naturally
'occurrmg chemlcal element selemum is found ina rock layer between phosphate ore
zones ThlS rock layer is known as “middle waste shale ” and 1t was hauled out of the
mines in the process of digging.through the ﬁrst. phosphate ore zo’ne to get to the second.
The mlddle waste shale was placed on top of every waste rock dump constructed at
all four of the mine sites. It-was 1ntended to promote revegetatlon on the dumps but the
- selenium leached into the env1ronme‘nt. W aste .durnps ass001ated with the South Maybe -
Canyon Mine and North Maybe Mine were placed over water sources. ’These dumps
~ were known as cross valley ﬁll (CVF) dumps because they filled the valley side-to-side ,
| and covered stream beds at the valley bottom. The CVF dumps had a rock drain — known
as la french drain — that allowed water to flow underneath the dump, and were covered
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- with middle waste shale. The selenium leached from the middie waste shale down
'thro_ugh the french drain and into thefﬂowing water beneath.

The four mines are all currently leased to Nu-West. - Vhenstherselenium:

O, Nu-West enteted into Adminisirative

ERCLA actron

Nu-West’s motlon for part1a1 summary asks the @

1€ arranger and. operator of the waste disposal sites as those terrns are defined
by CERCLA and its associated case law “The motlon does not seek to resolve 1ssues
about the Government s defenses listed under CERCLA or any damage 1ssues and the _' :
- -Court- has accordingly not addressed those»issues in this deeision.
a SUMMARY JUDGMENT - GOVERNIN G STANDARD
One: of the prmcrpal purposes of the summary Judgment “is to: 1solate and dlspose

'of factually unsupported clalms L Celotex Corp v, Catrett 477 U, S 317, 323 24 |
(1986) It is “not a disfavored procedural shortcut ” but is 1nstead the “pr1n01pal tool[ ] by '
~which factually 1nsufﬁ<:1ent claims or defenses [can] be isolated and prevented from gomg |

to trial with the attendant unwarranted consumption of public and private 1 resources.” Id.

at 327. [T]he mere exrstence of some alleged factual dlspute between the parties will not

defeat an otherw1se properly supported motion for summary judgment; the requrrement is

that there be no genuine issue of ,material fact.” Anderson v. Liberty Lobby, Inc., 471
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U.S. 242, 247-48 (1986).

The ev1dence must be v1ewed 1n the hght most favorable to the non-movmg party, -

A' zd at 255, and the Court must not make credlblhty ﬁndmgs Id The movmg party bears |
- the mltlal burden of demonstratmg the absence of a genulne issue of materlal fact
 Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001)(en b_anc). To carry this burden,

‘the moving party need not introduce any afﬁrmativeevidence (such as affidavits or

deposmon excerpts) but may s1mp1y point out the absence of ev1dence to support the

nonmovmg party s case. Fairbankv. Wunderman Cato Johnson 212 F.3d 528 532 (9th "

“ Cir:2000).

ThIS shifts the burden to the non-moving party to produce ev1dence sufﬁcnent to
support a Jury verdlct in her favor. Id at 256- 57. The non—movmg party must go beyond _
the pleadlngs and show “by her afﬁdav1ts or by the deposmons, answers to

1nterrogator1es or admlss1ons on file” that a genuine 1ssue of mater1a1 fact exrsts

: Celotex, 477U.8S. at 324

Only adm1531ble ev1dence may be considered in rulmg ona motlon for summary

| Judgment Orrv. Bank of America, 285 F. 3d 764 773.(%9th Cir. 2002) see also )
" Fed. R Civ.P. 56(e) In order to preserve a hearsay obJectlon “a party must elther move to
- strike the affidavit or otherw1se lodge an objection W1th the district court.” Pf ngston v.
- Ronan Engmeermg Co 284 F.3d 999, 1003 (9th Cir. 2002) In the absence of objectlon

~ the Court may con31der hearsay ev1dence Skillsky v. Lucky Stores Inc., 893 F.2d 1088

1094 (9th Cir. 1990).
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, . AN Al;YSIS
CERCILA Liability Standards
CERCLA “generally imposes strict liability on owners and operators of facilities at
which hazardous substances were disposed.” Carson Harbor Village, Ltd.‘ v. Unocal
Corp., 270 F.3d 863, 870}(9th Cir. 2001) (én banc). To achieve that end, CERCLA
, “authorizes private partiesto institute civil actions to recover the co_sts involved in the
,cleanup of haiardous wastes from'tho'se re'spo'nsible'for their creation ” Id. |

To prevall in this CERCLA cost recovery action, Nu-West has the burden of

= provmg the followmg elements (1) the site on which the hazardous substances are

B | contalned is.a “facxhty” under CERCLA s deﬁmtmn of that term 42 U S. C. § 9601(9)
' (2) a “release or “threatened release” of any “hazardous substance” from the facrhty has
p occurred 42 U.S.C. § 9607(a)(4), 3) such “release or “threatened release” has caused.
the plalntlff to incur response costs that were “necessary” and “consistent with the
1 natlonal contmgency plan 74208, C §8 9607(a)(4) and (a)(4)(B) and (4) the defendant '
is w1th1n one of four classes of persons subject to the llablhty prov1s1ons of CERCLA 42 3
‘U.S. C § 9607(a) Carson Harbor, 270 F.3d at 870-71. The Govemment does not
B -.dlspute that Nu-West has establrshed the_' ﬁrst three el’e_ments. Thus, the only issue for
R reSolVing this motion is whether the Goyernment isa “potentlally responsible party”
.”"(PRP) under the fourth element
- An entlty is labeled a PRP pursuant to § 9607(a) if it falls 1nto any of the following
. four categorres (1) the current owners or operators of a facrhty where hazardous
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substanees were drsposed of (2) those who owned or operated such a facrhty at the time
- of a disposal; (3) those who arranged for the dlsposal of hazardous substances at such a
facility; and (4) those who transported hazardous substances at such a facility.
_ The Government has adrnitted bein'g an “o.wner” for purposes of CERCLA liability

‘under 42 U.S.C. § 9607(a)(1) and (2) See Defendant s Response Brief (Dkt 49) at p. 1.
‘ 4Nu-West seeks summary Judgment that the Government is also an- “arranger” and an

‘, operator.” ' | v
| .'lArran.g_ er Liability |
N , 'Because‘CER‘.CL'A 'does not speciﬁealiy deﬁne what .it mearis.to “arrange for”
dlsposal of a hazardous substance, the Supreme Court mterpreted the phrase to mean
- someone who takes mtentlonal steps to dispose of a hazardous substance » See
'Burlmgton Northern and Scmta Fe Ry C’o v. US., 129 8.Ct. 1870 1879 (2009). An )

entrty is an arranger 1f rt has “dlrect lnvolvement in arrangements for the disposal of

Waste.” US v, Shell. Oil Co.,' 2_94 F.3d 1045, 1055 (9th Cir. 2002).

osalofthatsubstance Id. at 1055-60,

The undxsputed facts show that all three elements are present here, along with the-

“intent element requrred by Burlzngton Northern. The Government owned the source of
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the hazafdous‘ selenium, the ‘m‘iddle waste sﬁale.' At all"tvimes, the Go?ernment had the‘
':'a'uthority' to CQﬁfrol the disposal of the mining waste c;n the lénd it oWned in the Caribou-
_ Targ»hee National Forest —no mining or waste disposal could occur without its approval. - )
Fj}lally, the ‘deérmnent»excr‘cisled actual c.ontrol over the dispos'al —and showed its intent
- t_ha"c the disposal take place — by requiring its les»s.ee;s to cover the outer surface of the

| wésté dumps with a laye;‘ '(;f lmiddle waste shale. For example, the 'Approval Stipulations
govetning the Lessee’s mihing acﬁVitiés stafe that f;as' a condition to thé approval” of

'mfnirig, the freéla’matiori areas"‘will. be... covered with a minimuni of 5 feet of middle

waste shale.” Exhibit 90 at N-W0100400. Ti

dbove for artanger liability.

- The Government’s éxpel;t; Tim‘othy LéCéin, concluded that “[a]t all four mines
. sites,'thc _Lcsseééchoséto use middle Wa.ste. shale, \A./l.libh‘V\-/aS rcadiiy avéilable as it was a
: I.prixhary component of the. waStc rd:k dumbs” .an‘d that the Govemmeﬁt “'preferred the Li‘se
. of to_ps,qii’,_’ See'Dec_laration. ofLeCdin at- p. 6, 732, 35. LeCain asserts that ‘_“[t].he‘
‘requireineni_’ fhat tile Les"s‘ees use mi‘d'dl_é Wasfe shale as a vegetation éuﬁstrate was
- ﬁotﬁing rhoré than thg‘réquiremcnt thét the Lessees lh_onor their prorﬁise to r-evegetat.e'.
' 'usi.ngl ﬁiddle -Wéste shale.” /d. af 735,

Assumihg, without deciding, that LeCain is correct, it makes no difference to the

' The Government states in its briefing that it “assume[s] without conceding that the
. United States owns” the middle waste shale. See Response Brief (Dkt. 49) atp. 16, The

. Government has admitted being an owner under CERCLA’s PRP provision, and has produced
nothing to indicate that it did not own the middle waste shale. Accordingly, the Court found
above that it is undisputed that the Government owns the middle waste shale.
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- Iiability .provisions of CERCLA. no authority holding that -

arranger liability: depends on'who' orrglnated-the disposal: method Whoever dev1sed the
' 1dea of usmg mlddle waste shale to cover the dumps the Government’s own documents

show that it requrred this dlsposal as a condition of mmmg approval That is sufﬁment

~ for arranger liability.

- The Government argues that in engagmg in the conduct described. above 1t was

| actmg ina purely regulatory role takmg actlons almed only at mitigating the -

.l _env1ronmental harm caused by prrvate partles actions e .’f See Response Brief (Dkt. 49)

-. at p 15 (emphasis in ofiginal). This 'argument however, has been rejected in‘this Circuit, .
© . Shell 011 294 F 3d at 1052 54. That case began its analysis by crtmg CERCLA s waiver |

v .’ prov1s1on -at42 U.S. C.§ 9620(a)( 1) and ﬁndmg that it contamed “an unamblguous .
walver of the soverelgn 1mmun1ty of the Government ? Id at1052. In Shell Ozl the --
Government argued that thls walver does not apply when the Government acts ina
governmental capac1ty akin to.thexr argument here that they cannot be hable for purely
-regulatory act1v1ty The Circuit found no support for that argument in CERCLA or the
‘case law, noting that the Government has repeatedly been held 11ab1e under CERCLA for
- acts that “cannot possibly be. characterized as ‘nongov‘ernmental - Id: at 1053 For
.example, the Circuit noted prlvate partles do not operate military bases and yet the
o Government has been found llable for the cleanup of hazardous wastes at military
_facrhtxes Id. Rejectmg the “governmental” defense the Clrcult held that CERCLA S

waiver of sovereign immunity is coextensive with the scope of liability imposed by
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CERCLA —if CERCLA “provrdes for lrablhty then § 9620(a)(1) waives sovéreign

" immunity to that l1ab111ty » Id. at 1053,

Shell Ozl s rejectlon of the “governmental” defense apphes with equal strength to
the “regulatory defense ra1sed here. Congress could have .easrly 1ncluded a regulatory. :
exception to the broad waiver of sovereign immunity contained in CERCLA but did not

do so.

D(3). Under Shell Ozl the Governrnent has Warved its
’ 'soverelgn 1rnmun1ty to the full extent of its llabllrty as an arranger Accordlngly, the
Court wrll grant Nu-West’s motion for partral summary Judgment to th1s extent it seeks to

1mpose arranger habrhty on the Government

 Operator Liability

To be an“operator * under CERCLA one “must manage drrect or conduct
operatrons specrﬁcally related to pollutron that is, operatlons havrng to do with leakage
or dlsposal of hazardous waste, or decrsrons about comphance Wrth env1ronmental
: regula‘uons.” U.S. v Bestfoods, 524 U.S. 31, 66-67 (1998). CERCLA -ope_rator habllity
“attaches if the defendant had authority to controlthe vcause'of the contarnination at the
time the hazardous substances were released 1nto the environment” and actually exer01sed
such control. Kazser Alumznum & Chem. Corp . Catellus Dev. Corp., 976 F.2d 1338
| 1341-42 (9th Cir. »l992); see also Coeur D’Alene Tribe, 280 F. Supp. 2d at 1126 |
(applylng Bestfoods and Cdtellus, focusing on the “requirement of control over the cause
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of the contamination”).

hat the: Government was managing/tt

G ﬁriﬁmines:g; erForllexampl'e' in l97:2 F'orest
Serv1ce Engineer H. C Ames speakrng of the South Maybe Canyon Mine, stated that “I
“also desrgned for con51derat10n a dump in the head of Maybe Canyon " See Exhibit 22,
Early on, it appeared that the Lessee rntended to put most of the waste ina dump m
'Maybe Canyon a proposal that appealed to the federal agencres because it was “v1rtually |
 out of sight . ...” See Exhzbzt 30.. But when the Lessee proposed to put two waste dumips -

: Just below the ndge hne between Maybe Canyon and Dry. Valley, ina hrghly v1s1ble

L locatlon the Forest Service’s Bill Paller expressed his strong dlsagreement by telhng the

g Lessee you 'l do it our ‘way or not at all. » Id see also Kross Deposztzon at 62- 71, 146.
. In 1975, ofﬁ01als from the Forest Servroe and the Geologrcal Survey met, without the
Lessees, to dlscuss at length the waste dump desrgns and locations. See Exhzbzt 36 At .
© that meetmg, the Forest Servrce expressed d1sagreement with the Lessee S plan for a |

dump Wlthln South Maybe Canyon and 50 “began a complrcated rede51gn of the dump.”
Id As a result of that meetmg, and a meetrng the next day, the Drstrlct Mining '
Supervrsor noted that the Lesse‘e “will be req_uested to redesign the South Maybe Canyon

Dump.” Id. In 1977, the Forest Service told the Lessee that “we’d like to see the
. »follo'yving steps taken” regarding the drain in thev waste dump, and included 14 detailed

.proposals See Exhzbzt 46. In 1978, the District Mining Supervisor stated that the rrdge-

line waste dumps proposal had been revised due to soil instability and “scenic vista
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problems,” and that the new valley locations were “in the Government’s best interest.”

| See Exhib'i't' 52.

- In addition, it is undisputed‘ that the Govemrnent'regularl'y inspected the mines to -

ensure compliance with the mining plans and waste disposal guidelines. For example,

~ during an inspection of the North Maybe Mine, Forest Service officials met with the

Lessee and “it was decided” that there .“would be no more dumping' on the lower level of |

the waste dump, among other demsrons affectmg the Waste dump See Exhzbzt 71 As

-' another example in 1979 durlng an inspection regarding the South- Maybe Canyon Mme .
- Ed Connors of the Forest Service stated that “hlgh priority” needs to be glven toa sectlon

-~ of the french dram in the waste dump, and drrected the mmmg contractor to “bulldoze

chert from the high draln northward into the gap area, and possxbly from the lower

- _ blanket southward into the gap area.” See Exhibit 62. Connors also “mdlcated strongly
. that he feel [s10] that the chert French dram should go in at the 7120 foot level and burlt
| [src] north.” Id. On July 18 1979 wrth regard to the s same mme the Forest Servxce told

. ,the Lessee that the waste dump “concept and the dump itself . , [1s] in some Jeopardy,”_

See Exhzbzt 61. The Forest Serv1ce had observed cracks in the french dram and was

‘ concerned with both actual and threatened landshdes in the waste dump area Wthh

“occurred due .to a lack of superv131on on the part--of the operat1on.” Id. Based on this

1nspectxon the Forest Service dlrected the Lessee to take four specxﬁc actions with regard

“to the waste dump, 1nclud1ng “fill wrth chert the V- shaped slot between the chert drain [in

| ~ the waste dump] and the or1g1na1 ground to the east.” Id.
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The documents show that this level of Government involvement occurred at all

four mine sités. The Government does not dispute this evidence but argues that “[w]here

‘the United States suggested modifications in light of requirements imposéd by law and -

the Lessees’ leases, permits and mine plans, it did so as aregulator to ensure compliance

With those provisions.” See Response Brief (Dkt. 49) at p. 17.> However, the Court has

: ﬁlready discusséd the Circuit’s rejection of this “regulator” defense in Shéll Oil. As to the

.Government’s claim that it was merely making “suggestions” rather than orders, the

difference is irrelevant. Either Way, the Government was actively invelved in the design

‘and location of the Wasfe dumps, l-a'nd vin énsurinz that the Waste dumps complied with the

- mining plans énd énvir,orimentél rules. Tha_t is sufficient, as é matter of law, for operator .4
: _ -.'vli‘abi’lit’y. Be&zfoods, 524 U.S.'at 66-67 '(holAding'that opéfatér iiability a_ttachés .if the entity
| is .mahaging or directing ;‘operations having to do with leakage c;r disposai of hazardous . |

- waste, or de‘cisi_ons about compliance with environmental regulations”™).

, Mqréover, the “suggestions” of a federal agency with final approval authority over

? In.abriefing footnote, the Government complains generally about Nu-West relying on
documents containing hearsay within hearsay, and identifies as.an example a document written
by a Lessee employee recalling statements of a Forést Service official. The Court did not rely on
that document, however. In recounting the actions of the Government above, the Court has

- relied almost entirely on numerous documents written by Government employees. Their

statements are not hearsay. See Fed.R Evid. 801(d)(2). The Government does not specifically
object to any of their own documents relied upon by the Court. The Court does relyona |

“statement by a Lessee’s employee, Arel Bowles. The Court used the statement to establish what

action Bowles took, not to establish the statements or conduct of any Government official. There
cannot be any hearsay objection to using Bowles’s deposition testimony to establish his own
conduct. The Court also relied on the deposition testimony of Burton Kross, a non-governmental
employee who testified about a statement he heard made by the Forest Service’s Bill Paller.
Paller’s statement is not hearsay under Rule of Evidence 801(d)(2). o
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a mining operation carry some weight. -Arel Bowles, an employee of a Lessee for thirty
years, testified that “[i]f the Forest Service Representative said he wanted something,l

that’s the way it was. And when a fedéral agency did an official inepection and they saw

: semething' they warite_d done differently, \tve did it that way."’ See Bowles Depb&ition at p.

68.

Looking over the same Government conduct that the Court cites'above, the . -

Goverriment’s expert LeCain reaches this conclusion:

C met Whether this can
be called “superv131on or “direction” is & matter of semantics. In one sense,
the inspectors superv1sed, i.e., watched over the operatlons But these
inspectors did not direct the day to day activities of the mine. Moreover, the
federal inspectors “directed” or “controlled” only to the extent that the Lessees

~were violating, or were in danger of violating, the Applicablé Requirements.
As long as the Lessees’ operatlons were not in violation, there Was no direction
or control to be glven or exermsed '

See LeCazn Declaratzon (Dkt 51 ) at p 4,9 20 But LeCain’s opinion that the

Government simply ¢ Watched over the operat1ons is concluswely refuted by the

_ Government’s own documents 01ted, above. The Government was a very active

participant in designing and locating the waste dumps, in inspecting mining operations,

and in ensuring compliance with all rules and plans. As discussed above, even if the -
Government’s direetions could be called “suggestions,” those suggestions often got
instant results. When the Government’s directions met rlesistence from the Lessee, ‘and
negotiations resulted in some compromise, the Government was S_till actively mahaging
the diepe'sal of hazardous waste through the negotiation process.
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-The undisput‘ed facts show that the Government was an operator under 42 U.S.C. '
§9607(2)(3). Under Shell Oil, the Government has Waiyed'itsSOVere‘ign immunity to the
-full ,extent'of -its liability'as- an operator. .Accordingly, theCourt will grant Nu-West’s _
motion for partial summ‘ary judgment on both the ananger and operator liabillty issues.
| Conclusion o o | |

Th1s decision awards only a partial summary Judgment because 1t merely resolves
. partlcular issues relatlng to llablhty The Court d1d not cons1der any damage 1ssues and

did not con51der the defenses set forth at42 U.S. C § 9607(b) or the issues ralsed any of
the subsectlons that follow. Because this dec131on deals only w1th issues related to
-llablhty, it is narrow in scope and has no precedentlal value for the next phase of th1s
htlgatlon beyond its ﬁndmg that the Government is an owner, operator and arranger for
purposes of 42 U.S.C. § 9607(a) |

ORDER

In accordance. w1th the Memorandum Dec1s1on set forth above

- NOW THEREFORE IT IS HEREBY ORDERED, that Nu-West s motlon for =
| partial summary Judgment (docket no. 35) is GRANTED }

ITIS FURTHER ORDERED that the defendant United States is deemed an |
owner, operator and arranger for purposes of 42 U, S C § 9607(a) with regard to the
CERCLA clean up costs sought in this case associated Wlth the South Maybe Canyon
Mine, the North Maybe Mme the Champ Mine and Champ Mme Extensmn and the
Mountain Fuel Mine. ‘
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DATED: March 4, 2011 i

m' BWQM%M

or '. ' HoxqorﬁbleB Lynn Winmill
o Chief U. S. District Judge
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