REGULATORY IMPACT STATEMENT

Emergency Rule and Proposed Rule Amendments to:

6 NYCRR Part 597
Hazardous Substances Identification, Release Prohibition, and Release Reporting

1. STATUTORY AUTHORITY

The State law authority that empowers the New York State Department of Environmental Conservation
(Department) to create a list of hazardous substances is found in Title one of Article 37 of the Environmental
Conservation Law (ECL), sections 37-0101 through 37-0111, entitled “Substances Hazardous to the
Environment” (Article 37). The Department is authorized to adopt regulations to implement ECL provisions
(ECL sections 3-0301(2)(a) and (m)). Moreover, section 37-0105 explicitly authorizes the Department to
promulgate rules and regulations pertaining to the storage and prevention of releases of hazardous substances to
the environment. Specifically, section 37-0103 directs the Department to list “substances hazardous to the
public health, safety or the environment” which “because of their quantity, concentration, or physical, chemical
or infectious characteristics cause physical injury or illness when improperly treated, stored, transported,
disposed of, or otherwise managed.” The Department’s existing rule with respect to the list of hazardous
substances is found at 6 NYCRR Part 597. Section 597.2 provides that a substance is considered hazardous if it
meets certain criteria, one of which is “because of its quantity, concentration, or physical, chemical or infectious
characteristics, the substance causes physical injury or illness to humans when improperly treated, stored,

transported, disposed of, or otherwise managed.”

2. LEGISLATIVE OBJECTIVES
The legislative objectives underlying Article 37 are directed toward establishing a list of hazardous

substances which pose a threat to public health or the environment. These legislative objectives were met when
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the Department adopted and amended the existing Part 597 in 1988, 1994, and 2015. This emergency rule adds
perfluorooctanoic acid (PFOA-acid, Chemical Abstracts Service (CAS) No. 335-67-1), ammonium
perfluorooctanoate (PFOA-salt, CAS No. 3825-26-1), perfluorooctane sulfonic acid (PFOS-acid, CAS No.
1763-23-1), and perfluorooctane sulfonate (PFOS-salt, CAS No. 2795-39-3) to the list of hazardous substances
in 6 NYCRR Section 597.3 (Section 597.3). As described below, the combined weight of evidence from human
and experimental animal studies indicates that prolonged exposure to significantly elevated levels of these
compounds can affect health and, consequently, pose a threat to public health in New York State when
improperly treated, stored, transported, disposed of, or otherwise managed. New York State Department of
Health (NYSDOH) scientists have concluded that it is essential to list these chemicals as hazardous substances.
As explained below, the emergency rule also provides time for facilities that possess supplies of fire-
fighting foam to determine if the foam contains one or more of these newly listed hazardous substances and, if
S0, to make arrangements to dispose of the foam and replace it if necessary; and makes a correction to Part 597.

The proposed rule seeks to make these changes permanent.

3. NEEDS AND BENEFITS
The purpose of this emergency rule and proposed rule is to:

1. Add PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt (also collectively referred to within as “PFOA
and PFOS”) to Section 597.3;

2. Allow fire-fighting foam containing PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-salt to be used to
fight fires (but not for training or any other purposes) on or before April 25, 2017, a use which would
not otherwise be allowed under the regulation since the release of a hazardous substance is prohibited,;
and

3. Correct the list of hazardous substances by providing units for reportable quantities (RQs).
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Needs and Benefits of Adding PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt to the List of Hazardous

Substances

The Department promulgated an emergency rule on January 27, 2016 to add PFOA-acid to the list of
hazardous substances in Section 597.3. Since the promulgation of that emergency rule, the Department became
aware of three additional substances that are hazardous and, therefore, need to be added to the list of hazardous
substances. Each of these additional substances has physical, chemical, and toxicological properties similar to
PFOA-acid. The Department has decided to allow the January 27, 2016 emergency rule to expire and to
undertake this emergency rule and proposed rule to include all four substances on the list of hazardous
substances.

The emergency rule adds PFOA-acid, PFOA-salt, PFOS-acid and PFOS-salt to the list of hazardous
substances in Section 597.3. The Department concluded that these substances meet the definition of hazardous
substances based upon the conclusion of NYSDOH that prolonged exposure to significantly elevated levels of
these compounds can affect health and, consequently, pose a threat to public health in New York State when
improperly treated, stored, transported, disposed of, or otherwise managed.

There is substantial concern across the globe regarding the human toxicity of PFOA and PFOS. The
United States Environmental Protection Agency (USEPA), the United States Agency for Toxic Substances and
Disease Registry, Health Canada, the European Food Safety Authority, the European Chemical Agency, and the
States of New Jersey, Minnesota, Michigan, and Maine have all conducted comprehensive evaluations of the
human health effects of one or both of these chemicals. These evaluations show statistical associations between
PFOA and PFOS exposure and an increased risk for adverse health effects in humans. The degree of increased

risk depends on the route, frequency, duration, and degree of exposure.
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As documented in NYSDOH’s April 11, 2016 Health Hazard Review, appended to NYSDOH’s April
20, 2016 letter requesting DEC’s listing of PFOA and PFOS as hazardous substance and attached to this
Regulatory Impact Statement, the combined weight of evidence from human and experimental animal studies
indicates that prolonged exposure to significantly elevated levels of these compounds can adversely affect
health and, consequently, pose a threat to the public.

PFOA-acid and PFOA-salt (also known as C-8) are environmentally persistent chemicals that do not
break down in the human body and can be present in the blood for years after exposure. Human studies show
associations between increased PFOA-acid and PFOA-salt exposure and increased risks for a number of health
effects, including impacts on the liver, kidneys, immune system, thyroid gland, and cholesterol levels.
Exposure to PFOA-acid and PFOA-salt is also associated with elevated blood pressure (including during
pregnancy), high serum uric acid levels, kidney cancer, testicular cancer, ulcerative colitis, and thyroid effects.
Animal studies show that PFOA-acid and PFOA-salt exposure in animals caused cancer of the liver, pancreas,
and testis, and caused liver toxicity, kidney toxicity, birth defects, delayed development, and immune system
toxicity. Increased incidences in animals of testicular interstitial cell tumors, mammary fibroadenomas, liver
adenomas, and pancreatic acinar cell tumors were identified.

PFOS-acid and PFOS-salt are environmentally persistent chemicals that are bioaccumulative and toxic
to mammalian species. Human studies show associations between increased exposure and increased risk for
adverse effects in humans, including increases in cholesterol, tryglycerides, and uric acid in the general
population, and increases in the risk for low birth weight babies. Animal studies show that PFOS-acid and
PFOS-salt exposure causes liver and thyroid cancer in rats, and caused adverse effects on the liver, immune
system, cholesterol levels, and the developing nervous system, and reduced the survival rate in offspring born to
rats. Exposures also caused an increased incidence of hepatocellular adenoma/carcinoma, and thyroid tumors.

Several agencies consider PFOS to be carcinogenic in animals.
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All four substances have been widely used by industry, including as a component of fire-fighting foam,
stain resistant carpet, semiconductor coatings, and many other uses. In addition, the four substances have been
detected in a number of U.S. cities in surface water and sediments. In their ionic forms, PFOA-acid and PFOS-
salt are water soluble and can migrate readily from soil to groundwater, where they can be transported long
distances (see “Emerging Contaminants-Perfluorooctane Sulfonate (PFOS-salt) and Perfluorooctanoic Acid
(PFOA-acid)”, USEPA document EPA 505-F-14-001, March 2014).

There are at least three benefits of listing PFOA-acid, PFOA-salt, PFOS-salt, and PFOS-acid, as
hazardous substances in Part 597. First, if a mixture containing PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-
salt in concentrations of 1% or more is stored in an aboveground tank of 185 gallons or more or any size
underground tank, the tank would be subject to the requirements of the Chemical Bulk Storage (CBS)
regulations (6 NYCRR Parts 596 — 599) with the express purpose of preventing leaks and spills in order to
protect public health and the environment. CBS facilities are periodically inspected by the Department for
compliance with regulatory requirements. Second, under the emergency rule, releases of PFOA-acid, PFOA-
salt, PFOS-acid, or PFOS-salt to the environment are now prohibited (subdivision 597.4(a)). Any release of a
listed hazardous substance above the RQ set forth in Part 597 (one pound for PFOA-acid, PFOA-salt, PFOS-
acid, or PFOS-salt) must be reported to the Department’s spill hotline (subdivision 597.4(b)). Third, if PFOA-
acid, PFOA-salt, PFOS-acid, or PFOS-salt is released into the environment, creating contamination and the
need for site cleanup, the Department is authorized to pursue clean-up of the contamination under one of the
Department’s remedial programs (6 NYCRR Part 375) and may expend funds under the “State Superfund” if a
responsible party is unwilling or unable to undertake the remediation. These benefits will be realized upon
filing of the emergency rule with the Department of State and will continue indefinitely if the proposed rule is

adopted and made effective as proposed.
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Need and Benefit of Allowing Continued Use of Fire-Fighting Foam

One of the uses of PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt has been as a constituent in
Agqueous Film-Forming Foam (AFFF). While the use of PFOS-acid, PFOS-salt, and PFOS-related substances
was restricted beginning in 2002, and under the USEPA’s Stewardship Program addressing PFOA-related
substances eight companies voluntarily removed PFOA-acid, PFOA-salt, and PFOA-related substances from
new products by December 2015, AFFF containing PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-salt, still are
likely stored at some facilities that use fire-fighting foam, since the reported shelf-life of AFFF is up to 25
years.

In accordance with existing 6 NYCRR subdivision 597.4(a), the release of a hazardous substance is
prohibited. This emergency rule and proposed rule adds a provision allowing entities with fire-fighting foam
the time necessary to determine if stored foam contains PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt. If
the stored foam contains one of these substances, the facility would be required to arrange for proper disposal of
the foam by April 25, 2017. Replacement foam may not contain a hazardous substance at a concentration that
would result in the release of more than the RQ (one pound) when used as a fire-fighting foam. Prior to April
25, 2017, entities storing this foam would be allowed to use the foam, as needed, to fight fires to protect public
safety but not for any other purpose such as training. However, if the foam is used to fight a fire and there is a
release of one pound or more of a hazardous substance, the release needs to be reported to the Department’s

spill hotline to allow the Department to determine if remediation of the release is appropriate.

Need for Correction of the List of Hazardous Substances

A correction is being made to the tables listing hazardous substances. After the 2015 rule making which
amended 6 NYCRR Parts 596-599, it was determined that the units for RQs were inadvertently left out of the

table causing some uncertainty regarding when a release would need to be reported. The emergency rule and
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proposed rule add units back to the column heading of the table so that it is clear that RQs are measured in

pounds.

4. COSTS

Costs to Requlated Parties

Although PFOS-containing substances are reportedly no longer manufactured in the United States,
USEPA’s significant new use rules (SNUR) under the Toxic Substances Control Act (TSCA) allow for the
continuation of a few, limited, highly technical applications of PFOS-related substances where no known
alternatives are available. Specifically, USEPA allows the use of PFOS-related substances in the
photographic/imaging industry, semiconductor industry and the aviation industry. PFOS-related substances are
also allowed to be used as intermediates to produce other chemical substances. As part of USEPA’s PFOA-
related substances stewardship program, eight manufacturers committed to phasing out the use and production
of PFOA-related substances. The first commitment was to accomplish a 95% reduction (in comparison to 2000
levels) of (1) all PFOA-related substance emissions to the environment, (2) the use of precursor chemicals that
break down into PFOA-related substances, and (3) the levels of PFOA-related substances in products. The
second commitment was to phase out the production of PFOA-related substances by the end of 2015.

Because the use of these chemicals is limited and the substantive CBS tank system requirements for
handling and storing these chemicals do not apply until April 25, 2018, the Department expects that compliance
costs for meeting the CBS requirements will be minimal. For example, if an airport or large manufacturing
facility is storing pre-phase out fire-fighting foam that contains more than 1% PFOA-acid, PFOA-salt, PFOS-
acid, or PFOS-salt in a 5,000 gallon aboveground storage tank, the two-year registration fee would be $125. If
the facility were to discontinue storage by April 25, 2018, when the storage and handling standards go into

effect, there would be no substantive costs beyond payment of the registration fee. If the facility were to
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continue to store PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-salt, it would be subject to the costs of
complying with the handling and storage requirements in Parts 598 and 599.

With one possible exception, the release prohibition should not present unusual compliance costs for
persons who may be in possession of PFOA-containing or PFOS-containing substances. The possible exception
is for entities in possession of fire-fighting foams (AFFF) that contain PFOA-acid, PFOA-salt, PFOS-acid, or
PFOS-salt. Since the Department recognizes the important societal interest of ensuring the availability of
materials to control fires, persons have until April 25, 2017 to determine if the foam contains hazardous
substances and replace the foam if necessary. If fire-fighting foam contains a hazardous substance, it cannot be
released to the environment after April 25, 2017. The Department anticipates that replacement foams would be
purchased and that old foam containing a hazardous substance would be disposed of in accordance with all
local, state, and federal requirements. Replacement foam may not contain a hazardous substance at a
concentration that would result in the release of more than the RQ (one pound) when used as a fire-fighting
foam. The cost to replace the foam ranges from $16 to $32 per gallon, which is dependent on the amount and
type of foam that is being stored. Airports and major oil storage facilities may store 1,000 — 8,000 gallons of
foam; hence, if the foam needs to be replaced, it could cost between $16,000 and $256,000. Since use of PFOS-
related substances has been restricted since 2002 and uses of PFOA-related substances reportedly were phased
out by the end of 2015, the Department is uncertain how many regulated parties may still be in possession of
fire-fighting foams that contain PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-salt.

The costs of complying with the requirements of Part 375 to implement a remedial program where PFOA-
acid, PFOA-salt, PFOS-acid, or PFOS-salt are the primary contaminants will vary widely as costs depend upon
many factors. These include the quantity released to the environment, the media contaminated (e.qg., soil,
groundwater, surface water, sediment, bedrock), the horizontal and vertical extent of contamination in each

medium, the accessibility of the contamination, whether there are human or environmental receptors that must
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be protected while a remedial program is being undertaken, the difficulty of removing PFOA-acid, PFOA-salt,
PFOS-acid, or PFOS-salt from the contaminated environmental media, the future anticipated use of the area of
contamination, and other factors. Because of the wide variety of scenarios, it is not possible to meaningfully
estimate potential remedial costs to regulated parties resulting from the listing of PFOA-acid, PFOA-salt,
PFOS-acid, and PFOS-salt as hazardous substances other than to note that remedial program costs for other
hazardous substances range from the thousands to millions of dollars on a case-by-case basis.

Costs to the Department, State, and Local Government

The Department will incur costs to administer the CBS program, which will be partially offset through
registration application fees. In addition, there will be costs associated with the Department’s oversight of site
remediation by responsible parties. In cases where a responsible party is unwilling or unable to undertake
remediation, the costs of the remediation would be incurred by the Department (subject to efforts to recover the
Ccosts).

State and local governments will incur costs making determinations regarding whether products
containing PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt at concentrations of more than 1% are stored at

their facilities.

5. LOCAL GOVERNMENT MANDATES
No additional recordkeeping, reporting, or other requirements not already created by statute or described

above would be imposed on local governments. This is not a local government mandate.

6. PAPERWORK

The emergency rule and proposed rule contain no substantive changes to existing reporting and record

keeping requirements, except for those newly subject to this regulation.
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7. DUPLICATION
The listing of PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt as hazardous substances in Part 597

causes no duplication, overlap or conflict with any other state or federal government programs or rules.

8. ALTERNATIVES

The only alternative to listing PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt as hazardous substances
considered by the Department, the no action alternative, was not taken. The Department declined to take no
action because, as determined by NYSDOH, the combined weight of evidence from human and experimental
animal studies indicates that prolonged exposure to significantly elevated levels of these compounds can affect
health and, consequently, pose a threat to public health in New York State when improperly treated, stored,
transported, disposed of, or otherwise managed.

In summary, the emergency rule (1) adds PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt to the list of
hazardous substances in Section 597.3; (2) prevents further releases of PFOA-acid, PFOA-salt, PFOS-acid, and
PFOS-salt to the environment by prohibiting releases, with special rules applicable through April 25, 2017 for
fire-fighting foams; (3) requires the safe handling and storage at facilities storing bulk amounts of PFOA-acid,
PFOA-salt, PFOS-acid, and PFOS-salt; (4) provides the Department the legal authority to ensure responsible
parties take necessary, appropriate, and timely actions to address past releases of PFOA-acid, PFOA-salt,
PFOS-acid, and PFOS-salt to the environment; and (5) allows the Department to expend state resources to clean
up releases of PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt in accordance with the requirements of Part
375 when no willing, viable responsible parties undertake the remediation of the site. The proposed rule, upon

its adoption, makes the amendments permanent in 6 NYCRR Part 597.
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9. FEDERAL STANDARDS

Listing PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt as hazardous substances exceeds the current
federal approach, as USEPA has not listed PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-salt as hazardous
substances under the federal Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), 42 U.S.C Section 9601, et seq., or under the applicable regulation, 40 CFR Part 302 (“Designation,
Reportable Quantities, and Notification”). Under TSCA, USEPA worked with industry to voluntarily phase out
the use of PFOA-related substances by December 2015, and proposed a SNUR, completed in 2002, to limit
production and importation of PFOA-related substances in anticipation of the 2015 phase-out deadline (80 FR
2885; January 21, 2015). USEPA completed the SNUR to limit the production and importation of PFOS-
related substances in 2002.

10. COMPLIANCE SCHEDULE

PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt storage facilities subject to the registration
requirements of 6 NYCRR Part 596, based upon tanks used and storage quantities, are mandated to include their
tank systems on the facility registration with the Department and pay the appropriate registration fee as required
in the CBS regulations. Hazardous substances regulated under Parts 596-599 are most commonly stored in
stationary aboveground tank systems with a capacity greater than 185 gallons.

A facility that stores PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-salt that is subject to the CBS
registration requirements is required to submit its registration application to the Department and pay the
commensurate fee when it becomes subject to regulation. If a facility is already storing PFOA-acid, PFOA-salt,
PFOS-acid, or PFOS-salt and is subject to the registration requirements, the registration requirements became
effective on April 25, 2016, the effective date of this emergency rule. If a facility begins storing PFOA-acid,
PFOA-salt, PFOS-acid, or PFOS-salt and is subject to the registration requirements, it must obtain a valid

registration certificate prior to storing the material. Facilities with existing storage are not required to comply
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with the handling and storage requirements for hazardous substances until April 25, 2018 (6 NYCRR
subdivision 598.1(h)). The Department expects that facilities that currently store PFOA-acid, PFOA-salt,
PFOS-acid, or PFOS-salt will phase out storage of the substance prior to April 25, 2018, and, therefore, will not
have significant CBS compliance requirements beyond the registration requirements.

Existing Part 597 prohibits the release of a hazardous substance to the environment unless a release is
authorized or is continuous and stable and reported to the Department (subdivision 597.4(a)). The emergency
rule and proposed rule allows entities storing fire-fighting foam to use the foam on or before April 25, 2017
while they determine if the foam contains PFOA-acid, PFOA-salt, PFOS-acid, or PFOS-salt. If the foam does
contain one of these hazardous substances, then the foam must not be released to the environment after
April 25, 2017. Replacement foam may not contain a hazardous substance at a concentration that would result
in the release of more than the RQ (one pound) when used as a fire-fighting foam. However, if the foam is used
to fight a fire and there is a release of a listed hazardous substance above the RQ stated in Part 597 for the
substance (one pound for these hazardous substances), the release needs to be reported to the Department’s spill
hotline (subdivision 597.4(b)).

Listing PFOA-acid, PFOA-salt, PFOS-acid, and PFOS-salt as hazardous substances results in sites
contaminated with one of these compounds being subject to the inactive hazardous waste disposal sites
regulatory requirements of Part 375. In these cases, requirements for investigation and cleanup are established
by Part 375 and by Department orders and agreements with regulated entities. Part 375 sets forth requirements
for the investigation of site conditions to determine the nature and extent of environmental contamination,
evaluate remedial alternatives, design and construct a remedy, complete the operation and maintenance
activities required to achieve the remedial action objectives for the site, and maintain any institutional or
engineering controls needed to maintain the effectiveness of the remedy. Remedial programs for a site tend to

be complex, multi-phased, and take from a few to many years to complete.
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