
(~ounty: CAITARAUGUS Site No: E 905029 Contract No: C 302749 

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE-36 
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW 

n'?' 'hTHIS INDENTURE made this :J ~ .--day of (Ie <; t' hwbe ~ ,2008, between . 
Owner(s) Village of Cattaraugus, having an office at 14Main Street, Cattaraugus, NY 14719 

(the uGrantor"), and The People of the State ofNew. York (the "Grantee."), acting through their 
Commissioner of the Department of Enviroiunental Conservation (the "Commission·er", or 
UNYSDEC" or "Department" as-the context requires) with its headquarters located at 625 
13roadway, Albany, New York 12233, 

Wl-IEREAS~ the Legislature of the State of New York has declared that it is in the public interest 
to encourage the remediation of abandoned and likely contaminated properties ("sites") that 
threaten the health and vitality of the communities they burden while'at the same time ensuring 
the protection ofpublic health and the environment; and 

WIIEREAS, the Legislature ofth·e State ofNew York has declared that it is in the public interest 
to establish within the Department a statutory environmental remediation program that inqludes . 
the use of environmental easements as an enforceable means of ensuring the perfonnance of 
operation, maintenance, and/or monitoring requirements and ·of ensuring the potential restriction 
of future uses of the land, when an environmental remediation project leaves residual 
contamination at levels that have been detennined to be safe for a specific use, but not all uses, or 
which includes engineered structures that must be maintained or protected against damage to 
pcrfonTI properly and be effective, or which requires groundwater use or soil management 
restrictions; and 

WHEREAS, the Legislature of the State of New York has declared that environmental easement 
shall mean an interest in real property, created under and subject to the provisions of.Article 71, 
Title 36 of the New York State Environmental Conservation Law ("EeL") which contains a use 
restriction and/or a prohibition on the use of land in a manner inconsistent with engineering 
controls which are intended to ensure the long term effectiveness of a site remedial program or 
eliminate potential exposure pathways to hazardous waste or petroleum; and 

WHEREAS, Grantor, is the owner of real property lo~ated at the address of 1_ North Main Street 
in the Village of Cattaraugus, Cattaraugus County, New York known and designated on the tax 
map of the County Clerk of Cattaraugus as tax map parcel number, Section 35.081 Block 1 Lot 
16 located In IAlt 23, Township 4, Range 8 of the Holland Land Company Survey, being the 
same as that property conveyed to Grantor by Deed on November 15, 1996, and recorded in the 
Land I~ecords of the_Cattaraugus County Clerk· at Liber 960, Page 1062 of Deeds, comprised of 
approximately 2.78 acres, and hereinafter more fully described in Schedule "A" Property 
Description attached hereto and made a part hereof ( the" Controlled Property"); and 

WHEREAS, the Commissioner does hereby acknowledge that the Department accepts this 
Environmental Easement in order to ensure the protection of human health and the environment 
and to achieve the requirements 'for remediation established at this Controlled Property until such 
time as this Environmental Easement is extinguished pursuant to EeL Article 71, Title 36; and 

NOW THEREFORE, in consideration of the covenants and mutual promises contained herein 
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County: CAITARAUGUS Site No: E905029 Contract No: C.302749 

and the tenns and conditions of or State Assistance Contract Number C 302749. Grantor 
grants, conveys and releases to Grantee a pennanent Environmental Easement pursuant to Article 
71, Title 36 of the EeL in, on, over, under, and upon the Controlled Property as more fully 
described herein ('~Environmental Easement"). 

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental 
Easement are: to convey to Grantee real property rights and interests that will run with the land in 
perpetuity in order to provide an effective and enforceable means ofencouraging the reuse and 
redevelopment of this Controlled Property at a level that has been detennined to be safe for a 
specific use while ensuring the perfonnance of operation, maintenance, and/or monitoring 
requirements; and to ensure the potential restriction of future uses of the land that are 
inconsistent with the above-stated purpose. 

2. Institutional and Engineering Controls. The following controls apply to the use of the 
Controlled Property, run with the land are binding on the Grantor and the Grantor's, successors 
and assigns, and are enforceable in law or equity against any owner ofthe Controlled Property, 
any lessees, and any person using the Controlled Property: 

A. l"'he Controlled Property may be used for industrial use with the contingency remedies 
of commercial and restricted residential use as long as the following long-term engineering 
controls are employed and the land use restrictions specified below are adhered to: 

The Engineering Controls are as follows: 

1) Ifthe contingency remedy is commercial use, a one-foot thick soil cover ofclean soil 
underlain by an indicator such as a geotextile liner or orange plastic.snow fence will 
be placed to qemarcate the cover soil from the subsurface soil for vegetated areas. 
The top six inches ofsoil would be ofsufficient quality to support vegetation. Clean 
soil would constitute soil that meets the Division of Environmental Remediation's 
criteria for backfill (DER-l 0) or6 NYCRRPart 375. Non-vegetated areas (buildings, 
roadways, parking lots, etc.) would be covered by a paving system or concrete at least 
6 inches thick. ' 

2) For restricted residential use, a two-foot thick cover will be required with the same 
details as for commercial use. 

3) Adherence to the Soil Management Plan as provided in the Site Management Plan 
Section 2.1.3 and Appendix A. 

4) Compliance with all elements of the. Site Management Plan; 

The Controlled property has a series of Institutional Controls in the fonn of Site restrictions. 
Adherence to these Institutional Controls is required under the Environmental Ea~emen. Site 
restrictions that apply to the Controlled Property are: 

1)	 Restricting the use of groundwater as a source of pot~ble or process water, 
without necessary wat.er quality treatment as detennined by NYSDOH; and 

Environmental Easement/Page 2 of 10 



County: CATTARAUGUS Site No: E 905029 Contract No: C 302749 

2)	 The (Jrantor and its successors and assigns must provide a periodic certification of 
institutional and engineering controls, every three (3) years, prepared and 
submitted by a professional engineer or such other expert accepta~le to the 
Department, until the Department notifies the property owner in writing that this 
certification is no longer needed. This submittal would: (a) contain certification 
that the institutional controls and engineering controls put in place are still in 
place and are either unchanged from the previous certification or are compliant 
with Department-approved modification~;'(b)allow the"Department access to the 
site; and (c) state that nothing has occurred that would impair the ability of the 
control to protect public health or the environment, or constitute a violation or 
failure to comply with the site management plan unless otherwise approved by the 
Department. 

B. Grantor shall provide all persons who acquire any i~terest in the C.ontrolled-Property a 
true and complete copy of the Site Management Plan that the Department has approved for the 
Controlled-Property and all Department-Approved amendments to th~t Site Management Plan. 

The Grantor hereby acknowledges receipt of a copy of the NYSDEC-approved Site 
Management Plan, dated October 2008 (SMP).·The SMP describes obligations that the Grantor 
assumes on behalfof Grantor, its successors and assigns. The Grantor's assumption of the 
obligations contained in the SMP which may include sampling, monitoring, and/or operating a 
treatment system on the Controlled Property, and providing certified reports to the NYSDEC, is 
and rClnains a fundamental element of the Department's detennination that the Controlled 
Property is safe for a specific use, but not all uses. Upon notice of not less than thirty (30) days 
the Department in exercise of its discretion and consistent with applicable law may revise the 
SMP. The notice shall be a final ~gency detennination. The Grantor and all successors and 
assigns, assume the burden of complying with the SMP and obtaining an up-ta-date version of 
the SMP from: . 

Regional Remediation Engineer: or Site Control Section 
Region 9 Divisibn of Environmental Remediation 
NYSDEC NYSDEC 
270 Michigan Avenue 625 Broadway 
Buffalo, NY 14203-2999 Albany, NY 12233 

C. The Controlled Property may not be used for a higher level of use such as unrestricted 
or residential use and the above-stated engineering controls may not be discontinued without an 
amendment or extinguishment of this Environmental Easement. 
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p. Grantor covenants and agrees that until such time as the Environmental Easement is 
extinguished in accordance with the requirements of Article 71, Title 36 of the EeL, the prop~rty 
deed and all subsequent instruments of conveyance relating to the Controlled Property shall state 
in at least fifteen-point bold-faced type: 

This property is subject to an· environmental easement 
held by the New York State Department of 
Environmental Conservation pursuant of Title 36 to 
Article 71 of the Environmental Conservation Law. 

E. Grantor covenants and agrees that this Environmental Easement shall be incorporated 
in full or by reference in any leases, licenses, or other instruments granting a right to use the 
Controlled Property. 

F. Grantor covenants and agrees that it shall annually, or such time as NYSDEC may 
allow, submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable 
certifying ~nder penalty of perjury that the controls employed at the Controlled Property arc 
unchanged from the previous certification or that any changes to the controls employed at the 
Controlled Property were approved by the NYSDEC, .and that nothing has occurred that would 
impair the ability of such control to protect the public health and environment or constitute a 
violation or failure to comply with any Site Management Plan for such. controls and giving ac'cess 
to such Controlled Property to evaluate continued maintenance of such controls. 

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the 
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable. 
times to assure compliance with the above-stated restrictions. 

4. Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and 
successors in interest with respect to the Property, all rights as fee owner of the Controlled 
Property, including: " 

1. Use of the Controlled Property. for all purposes not inconsistent with, or limited by 
the tenns of this Environmental Easement; 

2. The right to give, sell, assign, or otherwise transfer the underlying fee interest to the 
Controlled Property by operation of law, by deed, or by indenture, subject and subordinate to this 
Environmental Easement; 

5. Enforcement 

A. This environmental easement is enforceable in law or equity in perpetuity by Grantor, 
Grantee, or any affected local government, as defined in EeL Section 71 ..3603, against the owner 
of the Property, any lessees) and any person using the land. Enforcement shall not be defeated 
because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a defense in 
any action to enforce this environmental easement that: it is not appurtenant to an interest in real 
property; it is not of a character that has been recognized traditionally at common law; it imposes 
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a negative burden; it imposes affirmative obligations upon the owner of any interest in the' 
burdened property; the benefit does not touch or concern real property; there is no privity of 
estate or of contract; or it imposes an unreasonable restraint on alienation. 

13. If any person intentionally violates this environmental easement, the Grantee may 
revoke the Certificate of Completion provided under EeL Article 27, Title 14, or Article 56, 
Title 5 with respect to the Controlled Property. 

C. Grantee shall notify Grantor of a breach or suspected breach of any of the terms of this 
Environmental Easement. Such notice shall set forth how Grantor can cure such breach or 
suspected breach and give Grantor a reasonable amount of time from the date of receIpt of notice 
in which to cure. At the expiration of such period of time to cure, or any extensions granted by 
Grantee, the Grantee shall notify Grantor of any failure to. adequately cure the breach or 
suspected breach. Grantor shall then have a reasonable amount of time from receipt of such 
notice to cure. At the expiration of said second period, Grantee may commence any proceedings 
and take any other appropriate action reasonably necessary to remedy' any breach of this 
Environlnental Easement in accordance with applicable law to require compliance with the tenns 
of this Environmental Easement. 

p. The failure of Grantee to enforce any of the tenns contained herein shall not be 
deemed a waiver of any such term nor bar its enforcement rights in the event of a subsequent 
breach of or noncompliance with any of the tenn's of this Environmental easement. 

6. Notice. Whenever notice to the State (other than the annual certification) or approval 
from the State is required, the Party providing such notice or seeking such approval shall identify 
the Controlled Property by referencing the following infonnation: 
County, NYSDEC Site Number, NYSDEC Contract or Order Number, and the 
County tax map number or the Liber and Page or computerized system identification number. 

Parties shall address correspondence to: Site # E905029 Contract # C302749 
Environmental Easement Attorney 
Office of General Counsel 
NYSDEC 
625 Broadway 
Albany.New York 12233-5500 

Such correspondence shall be delivered by hand, or by registered mail or by Certified mail and 
return receipt requested. The Parties may provide for other means of receiving and ' 
communicating notices and responses to requests for approval. 

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of 
this instrument by the Commissioner or her/his authorized representative in the office of the 
recording officer for the county or counties where the Property is situated in the manner 
prescribed by Article 9· of the Real Property Law. 

8. Amendment. This environmental easement may be amended only by an amendment 
executed by the Commissioner of the New York State Department ofEnvironmental 
Conservation and filed with the office of the recording officer for the county or counties where 
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the Property is situated in the manner prescribed by Article 9 of the Real Property Law. 

9. Extinguishment. This environmental easement may be extinguished only by a release by 
the Commissioner of the New York State Department ofEnvironmental Conservation and tiled 
with the office of the recording officer for the county or counties where the Property is situated in 
the manner prescribed by Article 9 of the Real Property Law. 

1O. Joint Obligation. If there are two or more parties identified as Grantor herein, the 
obligations imposed by this instrument upon them shall be joint and several. 

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name. 

Title:_..-.....-.~~~_---..... Date:~ 

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE 
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department 
of Environmental Conservation 

by: 
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County: CAITARAUGUS Site No: E 90S029 ContractJOrder No: C 302749 
\, 

Grantor's Acknowledgment 

s'rAl~E OF NEW YORK ) 
) ss: 

COUNTY OF Co.~ 

On the' 4 , in the year 20 ~ before me, the undersigned, 
personally appeared ~ to personally known to me who, being duly sworn, did 
depose and say th e he/they reside at :2.0 ~. rc~~. 4.tl (full mailing 
address) and that h elthey is (are) the M.Wcit~"if I 'President or other 
officer or director or attorney in fact duly appoInted of the 
V.~tla.&!- of CA.~lU? \~1,~ (full legal name of corporation) the colporation described in 
and-\\iliich execut~eibove instrument; and that he/she/they signed hislher/their name(s) 

.~ to b¥ the authority of the board ofdirectors of said corporation. 

. c: mnil JODI E. MH_l ~R 
~~,~~.. . g.JIA,~ ' Notary· PUhl~c., Sr,;,tp i,,'~ ~,!~W York

ubllC - Sta e of New York No. O,\,~!: ,:'~ij;~ '~'F) 
Qua1ift~d in rcn~p··" .. p, I~ r:0 ljnty 
Commission c~(p're~ Ma', 11, !J-b; 0 

Grantee's Acknowledgment" 

STATE OF NEW YORK ) 
) 5S: 

COUNTY OF A\~ ) 

On the ~a~ day of ~~_, in the year 20ofl, before me, the undersigned, 
personally appeared ,~~ ~AmCJ ,personally known to me or proved to me on the basis of 
satisfactory evidence to be the indlvidual(s) whose name is (are) subscribed to the within 
instrument and acknowledged to me that he/she/ executed the same in hislherl capacity as 
COtIlIIiissioner of the State ofNew York Department ofEnvironmental Conservation, and that by 
hislherl signature on the instrument, the individual, or the person upon behalf of which the 
individual rr::;;::ted the instrument. 

~ 
Notary Public - State ofNew York 

CINOYLOU M. Fr.d~J~(S-DIXON 
Note.t!"y PUli!ic: ~:c~tG ot New York 

No. 4=:C~E.;C·35 
QuaJifierj in Jt\ib=~ny County Of 

COfTrmissron Exojrt:.s J\lJqust 2.4 20 
.... '-
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County: CAITARAUGUS ..;.'Site No: E 905029 ContractJOrder No: C 302749 

SCHEDULE "A" PROPERTY DESCRIPTION
 

- ............ v ,
 

DF.8CRlPTION OF APR 1 020D8 
'ENVIRONMENTAL EASEMENT AREA 

NYsoec REGFOR BlISH SITE NUMBER E905029 FOIl 9 
VILLAGE OF CA11ARAUGUS .........REL UNREl
 

ALL THAT TRACT OR PARCEL OF LANDt situate in the Town of New AJbion, 
Village ofCattaraugus, and State ofNew York, distinguished as being part of Lot No. 23~ 

Township 4, Range 8 of the Holland [,and Company's Survey and being more 
particularly descri~d as follows: 

Beginning at the southeasterly comer of lands owned by the Village" of Cattaraugus and 
described in Liber 960 at Page J062, said point of beginning also described as being the 
intersection of the easterly rigllt or way of Main Street (State Rte~ 353) and the northerly 
right of way of a parcel of land 'owned by the County of Cattaraugus Industria! 

~ DeVelopment Agency as described in Liber 890 ofDeeds~ at Page 20] ; 

Thence nonherJy, along the easterly right of way ofM·ain Street, a distance of264.00 feet 
to the southwest comer of lands appropriated by the State of New York and filed under 
Map 11 Parcel 12, and located in the CattDr8U8\ls Count)' Clerk's Office a1 Liber 488 of 
Deeds at Page 175, . 

Thence easterly! at. a right. angle to the· aforementioned easterly right of way of Main 
Street" a distance of6. 00 feet to tIle southeast corner of said appropriation. 

Thence northerly!, along the easterly line of said appropriat.ion, a distance of71.00 feet to 
the northe8st comer of said appropriationt and the northwestt.,ly corner of sai.d Village of 
·Cattaraugus parcel, said comer also· beinS on the property division line between said 
Vil1.age of Cattaraugus parcel on the south, and a parcel reputedly owned by the Bank of 
Cattaraugus, under Liber ]025 ofDCeds ~ Pagel040, on the north; 

Tbenc-e easterlyt along, the" northerly propel1Y line of said Village of Canaraugus parcel a 
distance of 148.67 feet to a point'~ said point also described as the southeasterly comet of 
said parcel of land o\vncd by the Bank of Cattaraugus and described in Libel ~l02S at 
.Page 1040; 

'fhence northerl.y; along the westerly boundary line of said Village of Cattanlugus parcel 
a distance of approximately 27 feet to a point where the to,P slope intersects with said 
westerly property line; . 

Thence East-Southeasterly, through the lands of said Village of Canaraugus. parcel, along 
'the said top· ofslope, a distance ofapproximately 4·7S feet to the westerly property line .of 
lands o\Vned by said County of CattaraugUs Industrial Development Agen.cy~ and the 
easterly prope~y line of said Village ofCattaraugus parcel: 

Thence sou.therly, along the aforesaid property ~ivisjon line, an approximate distance of 
15 feet to a point; 

Environmental Easement/Page 8 of 10 



.. 
County: CAITARAUGUS Site No: E 905029 ContractlOrder No: C 302749 

Thence westerly. along the. southerly property line of said Village of Cattaraugus parcel~ 
: and the northerly property line of said COlUlty of Cattaraugus Industrial Development, 
Agencyt a distance of 129.00 feet to apoint; 

, Thence southerly, at a right angle to the aforementioned property line, and alon.g said 
I! property division line'J a distance of 15..49 feet to a point; " 

Thence westerly, along said property division line, at an interior angle of 900 -28'-16'" 
\\ith the aforementioned propcrt)p linc t a distance of278.11 feet to an angle Point thereon; 

°rttence soulhwestc'rl)', along said property division lil1e, a distance of 105.19 feet to an
Iangle point thereon; .. 

iThence continuing southwesterly, along said property division .Iine, a distance of ]32400 
Ifeet to the point or place ofbegirming, said easement area to contain ::l: 2.78 acres of land. 

Easement description is based Upoll a field survey completed by lIRS Corporation in 
August 2005 (Job # 1J174iSO). and revised in March 2008 to show the location of the 
Easement Area. 

Environmental Easement/Page 9 of 10 



", 

County: CATTARAUGUS Site No: E 90S029 Contract/Order No: C 302749
 

SURVEY
 

.,' r 
0$< 

.. I r'... -
R . --

~_.IYI'I_ ---_.. ~...,-

, wk, ' 
-...a.-..• ..,.. --........ _ ..__a--.....--..-----I..~_..~ 

EDMS # 296872
 

Environmental Easement/Page 10 of 10
 




	ENVIRONMENTAL EASEMENT
	GRANTOR'S ACKNOWLEDGMENT
	SCHEDULE "A" PROPERTY DESCRIPTION
	SURVEY



