ORIGINAL FILED
DEC -4 2007

WAYNEF. JAGOW

MLAA S n s

NIAGARA COUNTY CLERK

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSER\’AT]ON LAW

THIS INDENTURE made this &7”7 dayof Movembe " 2007 , between
Owner(s) NF-3 ™ Associates, LLC, a New York linited hability company, having an office at
8441 Cooper Creek Boulevald Umversnty Park, FL 34201 (the “Grantor”), and The People of
the State of New York (the “Grantee. ”), acting [hrougb their Commissioner of the Department of

. Environmental Conservation (the “Commissioner”, or “NYSDEC” or “Department” as the
context requires) with its headquarters located at 625 Broadway, Albany, New York 12233,

County: Niagara Site No: C932127° BCA No: B907300609

WHEREAS, the Legislature of the State of New York has declared that it is in the public interest
to encourage the rcmcd1at10n of abandoned and likely contaminated properties (“sites”) that
threaten the health and vitality of the communities they burden while at the same time ensuring
the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public interest
to establish within the Department a statutory environmental remediation program that includes
the use of environmental easements as an enforceable means of ensunng the performance of
operation, maiitenance, and/or monitoring requirements and of ensuring the potential restriction
of future uses of the land, when an environmental remediation project leaves residual
contamination at levels that have heen determined to be safe for a specific use, but not all uses, or
which includes engineered structures that must be maintained or protected against damage to
perform properly and be effective, or which requires groundwater use or soil management
restrictions; and .

WHEREAS, the Legislature of the State of New York has declared that environmental easement
shall mean an interest in real property, created under and subject to the provisions of Article 71,
Title 36 of the New York State Environmental Conservation Law (“ECL”) which contains a use
restriction and/or a prohibition on the use of land in 2 manner inconsistent with engineering
controls which are intended (o ensure the long term effectiveness of a site remedial program or
eliminate potential exposure pathways to hazardous waste or petroleuns; and;

WHEREAS, Grantor, is the owner of real property located at the address of 2250 Factory Outlet
Boulevard in the Town of*Niagara, Niagara County, New York known and designated on the tax
map of the County of Niagara as tax map parccl number 145.20-1-1, being the same as that

_property conveyed to Grantor by deed on December 19, 2003, and yecorded i m the Land Records
of the Niagara County Clerk at Page 321, Liber 3263 of Deeds and by corrective deed on
December 19, 2003, recorded in the Land Records of the N1agara County Clerk on May 13,2005, .
at Page 255, Liber 3317 of Deeds, comprised of approximately 1.81 acres, hereinafier more fu]]y
described in Schedule A by metes and bounds descnphon and Schedule B by survey, both of
which are attached hcrcto and made a part hereof ( the *“ Controlled Property”); and

WHEREAS the Commissioner does hereby acknowledge that the Department accepts this
Environmental Easement in order to ensure the proteetion‘of human health and the environment
and to achieve the requirements for remediation cstablished at this Controlled Property until such
time as this Environmental Easement 1s extinguished pursuant to ECL Article 71, Title 36;and
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County: Niagara Site No: C932127  BCA No: B907300609

NOW THEREFORE, in consideration of the covenants and mutual promises contained herein
and the terms and conditions of Brownfield Cleanup Agreement Number B9-0723-06-09,
Grantor grants, conveys and releases to Grantee a permanent Environmental Easement pursuant
to Article 71, Title 36 of the ECL in, on, aver, under, and upon the Controlled Property as more
fully described herein (“Environmental Eassment”).

1. Pumposes. - Grantor and Grantee acknowledge that the Purposes of this Environmental
Eascment are: to convey 10 Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requirements; and to ensure the potential restriction of future uses of the land that are

inconsistent with the above-stated purpose.

2. Institutional and Engineering Controls. The following controls apply to the use of the
Controlled Property, run with the land, are binding on the Grantor and the Grantor’s successors
and assigns, and are enforceable in ]aw or equity againsi any owner of the Controlled Property,
any lessees, and any person using the Controlled Property:

A. The Controlled Property may be used for restricted commercial and/or industrial use
as long as the following long-term engineering controls are employed:

O Soils and fill materials encountered during any construction or development
activity must be handled in accordance with provisions of the Site Management
Plan. Prior notification and prior approval of NYSDEC is required in accordance
with the Site Management Plan for this Controlled Property. Excavated soil must
be managed, characterized, and properly disposed of in accordancc with NYSDEC

rcgulations and directives.

The Grantor hereby acknowledges receipt of a copy of the NYSDEC-approved Site
Management Plan, dated November 2007 (“SMP”). The SMP describes obligations that Grantor
assumes on behalf of Grantor, its suceessors and assigns. The Grantor’s assumption of the
obligations contained in the SMP which may include sampling, monitoring, and/or operating a
treatment system on the Controlled Property, and providing ecrtified reports to the NYSDEC, is
and remains a fundamental element of the Department’s determination that the Controlled
Property is safe for a specific use, but not all uses. The Department may change the SMP for the
Controlled Property from time to time on the basis of requests or information submiited by
Grantor, and modifications in applicable statutes regulations, guidance or site conditions. The
Depdrtment rescrves a unilateral right 1o modify the SMP. The Grantor and all successors and
assigns, assume the burden of complying with the SMP and obtaining an up-to-date version of
the SMP from:
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County: Niagara Site No: €932127  BCA No: B907300609

Regional Reimncdiation Enginecr:

Region 9

NYS Decpartment of Environmental Conservation
270 Michigan Avenue

Buffalo, New York 14203

0T

Site Control Section

Division of Environmental Remediation

NYS Department of Environmental Conservation
625 Broadway

Albany, New York 12233

B. The Controlled Property may not be uscd for a higher level of use such as unrestricted
or restricted residential use and the above-stated enginecring controls may not be discontinued
without an amendment or extinguishment of this Environmental Easement, '

‘C. Grantor covenants and agrees that until such time as the Environmental Easement is
extinguished in accordance with the requirements of Article 71, Title 36 of the ECL, the property
deed and all subsequent instruments of conveyance relating to the Controlled Propeny shall state
1n at least fifieen-point bold-faced type:

This property is subject to an environmental easement
held by the New York State Department of
Environmental Conservation pursuant of Title 36 to
Article 71 of the Environmental Conservation Law.

D. Grantor covenants and agrees that this Environmental Eascmcnt shall be mcorporated
in full or by reference in any leases, licenses, or other instruments granting a right to use the
Controlled Property.

E. Grantor covenants and agrees that it shall annually, or such time as NYSDEC may
allow, submit 1o NYSDEC a writlen statement by an expert the-NYSDEC may find acceptable
cemfymg under penalty of perjury that the controls employed at the Controlled Property are
unchanged from the previous certification or that any changes to the controls employed at the
Controlled Property were approved by the NYSDEC, and that nothing has occurred that would
impair the ability of such control to protect the public health and cnvironment or constitute a
violation or. failure to comply with any Site Management Plan for such controls and giving access
to such Controlled Property to evaluate continned maintenance of such controls.

3. Right to Enter and Inspect. Granteg, its agents, employces, or other representatives of the
State may enter and inspect the Controlled Property in a rcasonable manner and at reasonable
times to assure compliance with the above-stated restrictions. . .
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County: Niagara Site No: 932127  BCA No: B907300609

4, Rescrved Grantor’s Rights. Grantor reserves for itself. its assiens, representatives, and
suceessors in interest with respect to the Property, all rights as fec owner of the Controlled
Property, including:

1. Usc of the Controlled Property forall purposes not inconsistent with, or limited by
the terms of this Environmental Easement;

2. The right to give, sell, assign, or otherwise transfer the underlying fee intercst to the
Controlled Property by operation of]aw by deed, or by indenture, subject and subordmatc to this
Environmental Easement;

5. Enforcement

A. This environmental easement is cnforceable in Jaw or equity in perpetuity by Grantor,
Grantee, or any affected local government, as defined in ECL Scction 71-3603, against the owner
of the Property, any lessees, and any person using the land. Enforcement shall not be defcated
. because of any subsequent adverse possession, laches, cstoppel, or waiver. 1t is not a defense in
any action 1o enforce this environmental easement that: it is not appurienant o an intcrest in real
property; it is not of a character that has becn recognized traditionally at common law; it imposes
a ncgative burden; it imposes affirmative obligations upon the owner of any interest in the
burdened property; the benefit does not touch or concern real property; there is no privity of
estate or of contract; or it imposes an unreasonable rcstraint on alienation.

B. Ifany person intentionally violates this environmental easement, the Grantce may
revoke the Certificatc of Completion provided under ECL Article 27, Title 14 or Article 56,
Title § with respect to the Controlled Property. .

C. Grantce shall notify Grantor of a breach or suspected breach of any of the terms of this
Environmenta) Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of timc to cure, or any extensions granted by
Grantee, thc Grantee shall notify Grantor of any failure to adcquately cure the breach or
suspected breach. Grantor shall then have a reasonable amount of time from rcceipt of such
notice {o cure. At the expiration of said sccond period, Grantec may commence any procecdings
and take any other appropriate action reasonably necessary {o remedy any breach of this
Environmental Easement in accordance with applicable law to requirc compliance with the terms
of this Environmental Easement.

"D. The failure of Grantee to enforce any of the terms contained herein shall not be
deemed a waiver of any such term nor bar its enforcement rights in the event of a subsequent
breach of or noncompliance with any of the tcrns of this Environmental easement.

6. Notice. Whenever natice to the State (other than the annual certification) or approva)
from the State is required, the Party providing such noticc or sceking such approval shall identify
the Controlled Property by referencing the following information: _
County, NYSDEC Sitc Number, NYSDEC Contract or Order Number, and the

County tax map number or the Liber and Page or computerized system identification number.
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County: Niagara Site No: €932127  BCA No:.B90730060%

Partics shall address correspondence to: Office of Genieral Counsel
NYSDEC

625 Broadway .
Albany New York' 12233 5500

Such correspondence shall be delivercd by hand, or by reg,lstered mail or by Certified mail and
return receipt requested. The Parties may prowde for other means.of receiving and
communicating notices and responses to requests for approval.

7. Recordation.'Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner

prescribed by Article 9 of the-Real Property Law. ~

8.. Armendment This environmental easement may.be amended only.by an amendment
executed by the Commissioner of the New York State Department of Environmental
Conservation and filed with the office of the recording ofticer for the county or counties where
the Property is sitnated in the manner prescribed by Article 9 of the Real Property Law.

9 Extinguishment. This environmental easement mey be e;itinguished' drﬂy by a release by

the Commissioner of the New York State Department of Environmental Conservation and filed
~ with the office of the recording officer for the county or counties where the Property is situated in

the manner prescribed by Article 9 of the Real Property Law.

10.  Joint Obligation. If there arg two or more parties identified as Grantor hcrem the
obligations imposed by this instrument upon them shell be joint and several. .

IN WITNESS WHEREOF, Grantor hag caused this instrument to be signed in its name.

. Crantm : NF-3 ASSOClalCS LLC

T1tlc DAV fi. (\A\Lﬂfﬂ' INAGE L
D_ate: i\fl 'Lw.’l

i

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE -
PEOPLE OF THE, STATE OF NEW YORiQ/g By and Through the Department

of Environmental Conservation
»4/:«;.._

by: .
" Alexander B, Grannis, Commissioner
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Caunty: Niagara Sile No: C932i27 BCA No: B907300604

/. Grantor’s Acknowledgment
STATE OF Wi ) 2 :
_ }ss:
COUNTY OFffestes _ _
. Onthe M R day of ”3\( LA in the year 20(11, before me, the undersigned,
personally appeared ng]'g Ik BAyAcy personally known to me or proved to me on the basis
of satisfactory evidence to be the individual whose name is subscribed to the within instrument -
and acknowledged to me that he/she executed the same in his/her capacity, that by his/her
signature on the instrument, the'individual, or the person upon behalf of which the individual :.

* acted, executed the instrumept, and that such individual made such appearance before the
undersigned in thif State of 'vic\". M~ County of f{ aA AL . '

st A 1744\1«1

Notary Public

~—

| v KEVINMLKINNEY

I \5 MY COMMISSION #DD385540
\SBs!  EXIRES:UAN 17,2009
122 Bonded ough 15t Siae Insurance

ST TR

_ Gradntee’s Acknowledgment
STATE OF NEW YORK ) A R
) ss:

COUNTY OF ﬂ/gm7- )

. Onthe 29 7'{, day of Lovesnde - , in the year 20¢7 before me, the undersigned, -
personally appeared 4 atdsr £. (rimge, personzlly known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are} subscribed to the within
instrument and acknowledged to me that he/she/ executed the same in his/her/ capacity as
Commissioner of the State of New York Department.of Environmental Conservation, and that by

,his/her/ signature on the instrument; the individual, or the person upon behalf of which the )

indi\;igiu lacted, executed the instrument.

{ vy / A »
.'/ las, .LOZ/C:.'D
Nofary Pub}/iéf tatc of New Yor
7 -

PHLIP J, LODICO
Notary Publc, Siate of New York
No. 82005033087 -

" Qualiiadin Albany County
ks Ge mmiszion Explres daniary 17, 85 20
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County: Niagara . Site No: 932127  BCA No: B907300609

SCHEDULE A

ALL THAT ;('RACT OR PARCEL OF LAND SITUATE IN THE TOWN OF NIAGARA, COUNTY OF
NIAGARA, AND THE STATE OF NEW YORK, BEING PART OF LOT 14, TOWNSHIP 13, RANGE
9 OF THE HOLLAND LAND COMPANY'S SURVEY, BOUNDED AND DESCRIBED AS .

FOLLOWS:
BEGINNING AT A POINT ON THE NOR.Ti-fWESTERLY LINE OF FACTORY OQUTLET
BOULEVARD AT THE INTERSECTION WITH THE DIVISION LINE BETWEEN THE LANDS OF

NF-3"° ASSOCIATES, LLC (REPUTED OWNERS} ON THE NORTH AND THE LANDS OF
BUFFALO LUBE REALTY, LLC (REPUTED OWNERS) ON THE SOUTH;

THENCE WESTERLY, ALONG THE LAST MENT iONED DN!SIO\X LINE, A DISTANCF OF
180.00 FEET TO A POINT;

- THENCE NORTHERLY, ON A LINE PERPENDICULAR TO THE LAST COURSE, A DISTANCE
OF 278.58 FEET TO A POINT ON THE NORTH SIDE OF SAID BUILDING,; .

THENCE EASTERLY, ALONG THE EASTERLY PROJECTION OF THE MOST NORTF‘iERLY
FACE OF SAID BUILDING, A DISTANCE OF 385.39 FEET TO THE POINT OF INTERSECTION

WITH-THE NORTIHWESTERLY LINE OF FACTORY OUTLET BOULEVARD;

THENCE SOUTHWESTERLY, ALONG THE NORTHWESTERLY LINE OF FACTORY OUTLET
BOULEVARD, A DISTANCE OF 346.20 FEET TO THE POINT OR PLACE OF BEGINNING,

CONTAINING 1.81 ACRES OF LAND MORE OR LESS.
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