
EI\VIRO~MF.:"JTAL EASEMENT

'rHIS I:\'DENTURE miHlt: this -l.1~lar or _:J't.l)' ' ' 2006. bctwceD 257 \V.
Genesee, LLC ha\'ing ;Ul office ,il (iOO L 96" St., Suite I00, Indi~m;tpolis, Indiana 16240, (dll.:

.- "Grantor"), and The People of Ihe Stall' of 1':(':\\: York (ule LlGr:Ullcc:.'t), acting rJu-ouglJ lheir
COllllllis~i()nerof (he Dcparlmcllt of Em'ironmcnlal Conscrva[jon ([ll(~ "Cornmissioner", or
")JYSDEC" or "DepartJIICIlI" a.s the conlext reqnires) wilh its hcadqllarll'rs located at 625
Broadway, :\Ibany, New York 1223:-3,

WHER.EAS, lhe [..cJ,rlSL"lLUre of the Slate- of Nn\' York ha.'i dcd;u'cd that 1£ i5 in the public inLcrc~1

lo encourage the remediation of abandoned ,md likely conl.uniJlated properties ("hrowJlfield
sites") thaI {hre,ltcH the health awl vitality of the CUlIIlHllllitlt:S r]!cy Lunkn whilt: tillhc sanlC liIll(,
ensuring rhe prolection of public health ;mrl the: environment; and

WHERF.AS, the I...<'glslatufe of (he Slate of New York has declared thal it is in lhe public interest
10 establish within thc.~ DepartIllCnt i.l slatutory enviromucntal remediation prOhl'f'iun thaI iJlrlutlc~

the use of cnvironrm:nt.,al CllSCTIlcn1..5 a~ all enforceable meal1~ of en!iurinA' Ihe performance of
operation, mainlcnarlfc t .mellor IIlonitorillg rcquirernt:nts and of ensuring I.hc pofcnlja[ restriction
or futurc uses of the Itmd. whell all environment.al remediation prq;cct ICL1\"CS rcsidual
conlilmination at levels that have heen detcnnilll'd 10 he sate for it specific usc, bul. nol. all lIses, or

ldlich inclll(ks engineered structures that mllSI he- mainraincd or prmcClco against damage In

perf()nIl properly and he eITeclj"c, or which requires t-,J'foull<h\o'arcr use or soil managclncnl
reslricrionsj ;tnd

WHEREAS. the Legislature of the Slat(' 01" l"ew York has declared lhat environment!l casement
shall mean all interest III rca] property, creared under and suhject to the pr()\'isi()n~ of Article iI,
Title 36 of the New York SIdle EIl\·ironmcnLU ConSClv;trjn)) L'.lW ("Eel.") which conta.ins A lise
restrictioll Clnu/or a prohihilinn Oil (he lise of I,md in a rn~Ulncr inconsi.liICnf willI enhrillecring
controls whieh are inlcnded 10 ensure the long tcnn effectiveness of,a brO\\11fidd site rerncdiaJ
program or cliluinale porcntiaI CxpO~lI[e palhwap; co haJ.;lrduU5 W;L'i(C O[ pCI.rolcUIll; ane!;

WHEREAS, Grantor, is the owner of real property located in the Cily of Bllflaln, Erie COUllty,

New York knowlI iUld dcsih'llaled on the t;tX map of the Cily" of Buffalo ,Lc; (.,.1.X pared nurnbcr I 10­
60-2-2. heing the same as that properly conveyed to Crantor by deeds on March 29. 2005 and
recorded in the I.md Records of Lite Eric Counry Clerk in Iibcr I 109:~ of Deeds a( page -192,
November J0, 2005, n:cordcd in Liher J 1108 or DeeJs at p;.gc Y:ia.i. and :\Tovclllbcr 1H, ~OO.:'i,

n:coruc::d ill ljlll~r 11111 of Deeds at page 777::'. CODlpriscd or approximalely R.21 acres, and
hereinafter more fully descrihed in Sdtt.'dillc A_dUClChcd hcrero and m;ldc a pan hereol" ( the"
Controlled Propc-rty"); and;

WHEREAS, the COffirnissioncr do<:s hereby acknowledge that tIle Dcparllncnl. accept.:; this
Ellvi rOlllll<.:utal Easemcnt in order to ensure chr protection oflmma.n heaJth and the tuVirOlUm:nl

and [0 achieve the rcquircmcllb f<>r remediatioll csrablishcd at thi~ Cmurollnl ProperlY lInlil such
lime 'L' this Eu"ironmt::nl.al Eas~menL is ~xtjllguished pUrSUaIll to EeL Arlide 71, Title 3G; ;md
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NO\V THEREFORE, in consideration of the covenants and mutual promises contained herein
and [he terms and conditions of Brownfield Cleanup Agreement Numbers B9-0695-05-06(A),
B9-0695-05-06(B)) and B<)·0712-06-0 J, Gr;mtor granL'i, conv(;y~ alld releases to Gfdnlcc a
pennan(':ll EnviroIll nemaJ E';lsemclit pursuant to Article 71, Tifle :!6 of l.hc EeL in, on. over,
llnder, and upon the Controlled Prop<:rty ;lc; morc fully describ('d IH~rcill (ICFnviromncnt.al
Easement ").

1. PUn)()Scs. GnuHor ;md Granlc(~ :LcklJ(>\\'kdg-c that l.hc Purposes of this Em.:irollIncIllal
F.a~emcnr arc: [0 ('onn~y to Granree real prop<.Tly rights ,mel illtCrc.'sIS that will run wilh the land in
pcrpclUiL)' in order to Jll(nidc an dlectin: and enforceable means of {~tlCourclb-ingt.he rew'c and
redevelopment of lhi~ Controlled Prnpcr1y ill a level t.hat h;L'\ heen dcrcnnincd to be safe f()r a
spt'cific use whik ct1~lJring the pcrronna.rlcc of OptT01tion. maintt:JlilJlCC, andior monituring
rcquircmclll.G; and to (.;n~urc (he pOlenti.ll resuicuoTl of fUlUrc lIses of the land thaI arc inconsistent
willi Ihe above-sta.Led I.mrpo.~c.

2. l!lsLillltiOIl;I~ and Engineering Controls. The following controls apply to the lIse of the
Control1ccl Property. rUll with thl.: land arc hindiug on l.he Cr;mtor and Ule Gralllor's successors
;Iud assih'11S, and arc enforceahle in law or equily against any owner or the Controlled ProperlY, ;m}'
lessees, and any persoll using th~ Controlled Property:

A. The Controlled Property mar be used for Commercial ~l1ld lor Industrial usc, a.~ long
cL<; Ule following long-t(~rm cnhrin~eriIJg conlrols are employed:

i) Implementalion of 1.1Ic Operation, Monitoring. and ?\-iainfcwUlcc \Vork Plan including (he
SoiVfilJ Management 1)lan,
ii)l.ise of groun(h\'at~rfor poulbk and 1101l-potlble InJl]Joscs is prohibilcd.

B. ']lIe Controlled Propcrr}: may noL be used I"or Cl higher levd of u~e such as unrcstricted
or residential usc .uld tllC ahove·stated enb~lIccringc.oIltrols may nOl be disconlillucll wiL.hout an
,unendmenl or extiIl~tlis}uncntof tlus Em'ironmental F..1..~CmeIlc.

c. Grantor covenants and ~'TCC5 that until such time a.~ the f.n,.imnmcntd1 E;L~emenl is
c.:xtinguished in acconl;mce with rllC requirements of Article 71, TiLle 36 of Ule EeL, the propcr~'

dced and aJl SUhSCqllClJ( inslrulHcnlc; of corwcyancc reIaring to the Controlled Property shall 5(.,1lc
in ill, IC;Llil fificen.point bulo-factd lH)C:

1bis property is subject to an environmental easement held
by the New York State Department of Environmental
Conservation pursuant of Tide 36 to Article 71 of the
Environmental Conservation Law.

2

Book11118/Page9143



•

D. GraJHor covcn;mts ;U1d agre(~s t!l;ll this Envirorunental Easement shall be incorporated
in full or by reference in any leases, licenses, or other instruments graming a right (0 use the
Controlled Property.

E. Grantor covenants and agrees that it shall annuaHy, 01· such time as 1\YSDEC may
allow1 submit, to NYSDEC a written statement by an expert the NYSDEC may find acceptable
certifying under penalty of perjury that the controls employed at the ControHcd Property arc
unchanged from the previous certification or that any changes to the controls employed at the
ControUed Property were approved hy the ~YSDEC, and that nothing has occurred that would
impair the ability of such control to protect the public health and environment or constitute a
violation or failure to comply with any Site Management Plan for such controls and giving access
to such Controlled Property to evaluate continued maintenance ofsuch controls.

3. Hight lp Enter anc11Jlspe.ct. Gra.nl~e, its agent"l ~mployct:s, or ot.her representatives of the
Slate ma~' enter and inspect lIte Conlrolled Property in a rc;t",ollfible manner ;md at reasonahle
limes to assure compliance wirh rhe alxwc-scltcd rcsmc:tioJls.

4. Hescrvcd Gr.mlor's Rights, Grantor rcscn:es !()[ illiclf, irs a.c;si~TJ1S, rcprcsel1eltivcs 1 ;Ul(!

511CCCSsors in inlerest with respect to tbe Prol)<.~rty, all ri~hl" as fn.' O\~11erof (he Controlled
Property. including:

:\. Use of the Conlrollccl Property for aU purposes not inconsistent with, or limited hy
tht.: rcnns of this E,nvironrncnt;u EasetllCllt;

B. Tht: right to brivt':, ~dl, iL~sign. or olhen\lse transfer I.he underlYlllg fee interest (o 111<.:
Controlled Propt.:rty hy operation of 1;1w, by deed. or by indenture. subject and subordinate to this
En\.'i f( mmcntal l'.4ser nent;

S. F.nforccJll<;!.!!

A. 'flLis Environmental Easement is enforceable ill law or equity in perpetuity hy Grantor,
Gr;mt.ec, or any a1fected local govl~nl111em, as defined in Eel. Sccrjon 71 ~:~G03 t etg;unsr IJll~ m\llCl
of the Property, ;UI)' lessees, and .my person using tIle l;md. EuforccmeIlf shall not be defeated
because of any subsequent adverse possession, laches, estoppel. or \\·;tivcr. It is not a defense in any
action to enfoTce this En\-;romnenlru E...1.~cmcnt tha.t: it is not appurtenant to an intcreSI in real
property; it is nOl of a character thai has been recognized lraclitionally at cormnon law; il. illlposc~ a
negative: burden; it imposes aflinlmtivc ohIigalions upon the owner of any inter~sl in the hurdened
property; the benefit docs nuC louch or concern real property; there is no pri\;ly of c.sr;ltc or of
CUHIT;ICI; or it imposes an unreasonable rcstretint on alienation.

13. Ir;tn>' person intellrioIl;llIy \·i()lale:s (his Envirollmcnl.aJ r:lscInen t. Ule Grant cc Illay
revoke Ihe Certificdtc of Cornplclion provided l1ncl~r EeL Article 27, Title 14, or the Sali.c;faclory
Completion of Projecf provided under Eel. ;\r[ide />6. ~riL1L .s with n,:sptT( to the Controlled
Property.
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C. (;r;u liCe sllallllOtil~'Crantor of ~l hrc~lch or ~l1sp('C(ed hread I of imy of dJC tcnJlS of this
Em';rv!HJl(:nt;u Eascllll:nt. Such Ilolin: sh;lll S('t f()rth how Gralltor can cure ~udl hrC~iCh or
suspecCcd hreach and give Crantor ;l rC;lson;thlc amount of time !rom. the.: dale or receipt of no/icc
1n which (0 lllr~. At rile cxpir;ltiOf) of such period of rime to cure, or ;my cXI(~nsions j.,'Tanlcd hy
Grtinlc.c, the CranceI' sl!;,JI nOliij- Granlor of any fLl.ihm~ to adequately CUfe the breach or suspecled
hrcach. GriiIltor shall rJlCtl. have a rca~(milblc ;UIIOU1)f of tirrlc fr om receipt of Sl1<:h notice lo cure.

At thl' expiration of said second period, Gr;tr1((·c may cmnntcnre any prorerdinb"S all{ll.akt: any
other appropriate action reasonably necessary to remedy any breach of this Environmental
Easement in accordance with applicable law to require compliance with the terms of this
Environmental Easement.

D. The f3ilure ofGrantee {Q enforce any of the terms comained herein shall not be
deemed a waiver of any such tenn nor bar its enforcement rights in the event of a subsequent

breach of or noncompliance with any of the tenns orthis Environmental Easement.

6. Notice. \Vhenever notice to the State (other than the annual certification) or approval
from the State is required. the Party providing such notice or seeking such approval shall identify
the Controlled Property by referencing its County tax map number or the I ibcr and Page or
computcrizt:d system lracking/ identificatioIl numher and address correspondence to:

Division of Environmental Enforcement
Office ofGenemJ Counsel
New York State Department of Environmental Conservation
625 Broadway
Albany New York 12233-5500

Such correspondence shall he ddiH~rcd hy hand, or by rq~i~terEd mail or by Certified maiJ and
rerunl receipt requested. The Parties may provide for other I1lt:an~ of receiving and
communicating notices and respouses Lo rcqucsf:-i for approval.

7. Recordation. Gramor !'halJ record (hi~ inS{nltr1cuE. \\~IJlin thirty (::10) days of execution of
this inSU1101cnt hy (he Conlmi~siollcr <}r her/his aUlhoriz~d rcprescntaLive in Ihe oflice of lhe
recording oJ1icer for tlle COUnlY or counties Whr:fC the Properry is siw;\(cd in the manner
prescribed h}' Article ~.> or the Real Propeny Law.

R. AmcmiIlH.::nt. 'fhis Enrirul1mcn1;l! J::.;L"iCment may be ;Lmcmicrl only by an amcmlment
c:\e~ulr.:d by the Commissioner of r!le New York Slate Deparrment of Environmental
Conservation and filed with the office ofthe recording officer for the county or counties where
the Property is situated in the manner prescribed by Article f) of the Real Property Law.
9. Extinguishment. This Environmental Easement may be extinguished only by a release
by (he Commissioner of the New York State Department of Environmental Consetvation and
filed with the office of the recording officer for the county or counties where the Property is
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situated in the manner prescribed by Anicle 9 of the Real Properly Law.

10. Joint Ohligation. lfthcrc arc two or more parties identified as Grantor herein. the
obligations imposed oy this instrument upon them shall be joint and several.

11" '\'IT~ESS 'VIIEREO.~, Grantor has caused this instrument to be signed in its name.

257 \V. GEl\ESEE, LLC.
a ~cw York limired liability company
By: Duke HN New York, LLC,
An Indiana limited liability company, its sole member
By: Duke Construction Limited Partncrship~

its sole member
By: Duke Business Centers Corporation, its sole
general partner

THIS ENVI RONl\1ENTAL EASEl\1EriT IS HEREBY
ACCEPTED BY TilE PEOPLE OF TIlE STATE OF
NF:\V YORK. Acting By and Through the Depanmcnl of
Environmental Conservation

By: ~,,~~~~-)y-",--,~hv~-(~
Denise M. Sheehan, tommissioncr
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GrdIllor's Acknowlcdgulcnt

STATE OF NElJ YORK

COU'''fY ()F ERIE

)

) ss:
)

On the _!~~~_ da~' of _~~!L.__ , ill the year 20~. before me, the undcrsi:''lll:d.
persollftlly ;'flpcared JQlHLR..!.._~~§.~lIL_.pcr~onally known to me or proved to me on lhe ha...is
01- 5cl(isJacl Dry t.vl(lencc to be Ihe individual b) whose !lillJle is {arc) ~ubscrihed to the within
illSlrumcnl ;111<1 ;u.:kno\\:lcclgcd to me fhal hchllH:/IJlI::y executed the ~;t1lle in lJi~/llt.:r/thcir

Glp;Jcity(ics), aud Ihal h~' his/hcr/lheir sihOJlaturc(s) on the instrument, rJlr individu;lI(S), or the
persotl upon behalf nf which fht, inlli\idual(s) acted, executed the inSlrulJlcut.

~~!r.~~.EL A, PIETTE
NOTARY FJ~:"~C. State of NewYolt

aUL;lifi~d ill Niagara County ..7
Commi~~ion Expires January 31st. 20u.l

Grantee's Acknowlcdgrncnt

STATE OF NE\V YORK )
) S~:

COli~1Y OF ,4/~Mlf )

On u", /7~ [hIlt~f. in UlC ycar 20~ beforc mc, lhe undersigned.
pt:rsollaJl~' appeared«Ai~~~,personally knO\\1lto me or proved (0 me on rJ1C bas.is of
sa1i.sf~IC(()f)·cndence [0 he tlle individllal(s) whose flamc j~ (;lfc) subscribed lO the \-\1l..hin instrument
and acknowledged 10 me rhat hc/she/ executed the s:unc in his/hcr/ c;lpacity as Cornmissioncr or
the Slale of New York DcparllIlcnl of Environmental Conservation, and that hy his;1l(~r/ Sih'llalUre

on rhe in~tnlmcnt, lhe individua.I, Of the person upon behalf of which the individua.l iu:tcd.
executed the instrument.

___iLtJ_,_
MARKO, SANlA

Notary Public. State of New"'"
No. 02SA6010701

Qualified in Albany.COuntV I no
~ E;cpirea JUy 20. 2O.c;;;
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r Jssu8d By.

. TICOR TITLE INSURANCE COMPANY

The land referred 10 in this Commitment Is descrIbed as follows:

Parcel A

Schedule A (cont'd)

No: I 5006-25086

ALL THAT TRACT OR PARCEL OF LAND situate in the City of Buffalo. County of Erie and Stale of New York
being part 01 Outer Lot Number 16 and Lot Number 2 ot the South Village of Black Rock, bounded and
describod as followf>:

BEG!NNING at the point of intersection of the nonhwest line of Genesee Street and the northeast line of
Founh Street as originally located; thence northwesterly along said line of Fourth Street 614.85 feet more or
less to a south line of lands conveyed to New York State Urban Development Corporation by deed recorded
in the Erie County Clerk's Office in Uber 8442 of Deeds at page 247; thence northeasterly at an interIor angle
of 91 (I 10' 34" and along the south line of said lands 01 the New York State Urban Development Corporation a
distance of 162.00 feet; thence southerly at an interior angle of ago 13' 29- a distance at 27.501oo!; thence
easterly at an interior angle of 270 II 46' 31' with 1he last described line a distance of 208.00 feet to the former
west line of Jackson Street; thence southeasterty along said line of Jackson Street 240 feet more or (ess to
an angle in said line of Jackson Street; thence southeasterly continuing along the southwest tine of Jackson
Street (a portion of which is now the southwest line of Seventh Street) 415 teet more or less (0 its in1ersection
with the northwest line of Genesee Street; thence southwestertyalong said line of Genesee Street 282 feel to
the point of beginnIng.

Parcel B (257 West Genesee)

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Buffalo, County of Erie and State of New York,
being part of Outer la. 16 and part of Lot 2. South Village of Black Rock. bounded and described as fdJows:

BEGINNING at a point on the north line of Fourth Street as dedicated on July 27, 1982 at its (ntersectlon with
the east line ot fenner Fourth Street (now abandoned). said point being also on the west line of .ands
conveyed to Niagara Gas Corporation by deed recorded In the Erie County Clerks' Office in Llber '585 of
Deedsat Page 365:

THENCE: Northwestedy. along the northeast line of Fourth Street as dedicated on July 27, 1982, 8 distance of
202 , 8 feet to an angle point in the east line of Fourth Street as dedicated on July 27, 1982;

THENCE: Northerly, alDng the east line of Fourth Street as dedica1ed on July 27. 1982, at in Interior anglo 01
1J9~ -24'·58- with the last described line, a distance oi 469.32 feel toa point on the southeriy line of lands
conveyed tD New York State Urban De\Jelapment Corporation by deed recorded in Uber 8442 of Deeds a1
page 247;

THENCE: Easterly. along a southerty line of said New York State Urban Development Corporation lands. a
distance of 130.75 fDct to a point;

THENCE: southerly. at an interior a.ngle of 91 0 -33'-0 along the east line of former Fourth Stree1 and west line
of said Niagara Gas Corporation rands, a distance of 619.52 feet to the POINT OF BEGINNING.

Parcel C (4 New Seventh Street)

Pc:1.ge A - 2

MI.< ~11~1/D6 C9:11::2
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ISsIJed By.-

, TICOR TITLE INSURANCE COMPANY Schedule A (cont'd)

No: I 5006~25086

The land referred to in this Commitment is described as follows:

ALL THAT TRACT OR PARCEL OF LAND situate In the City of Buffalo. County of Erie and State of New York.
being part of Disposition Lot 2. Outer lot 16 of the Village of New Amsterdam and part of the bed of Busti
Terrace being more particurarty bounded and described as tollows:

BEGINNING at the intersection aftha northwesterly right of way bounds of New Seventh Street, being 66 feet
in width, with the southerly right of way bounds of former Court Street as a 6 rod road;

THEN CE westerly atong the southerly right of way bound of former Court Street a distance of 129.80 feet to a
poin1;

THENCE southerly at a right angle a distance of 5.00 feet to a point;

THENCE wE!sterly para/lei with the southerly right of v/ay bound of former Court Street, and distant 5.00 feet
southerly therefrom a dIstance of 80.00 feet to a point on a northeasterly line of lands conveyed to the New
Yark Slate Urban Development Corporation by deed recorded In Uber 8442 of Deeds at page 247;

THENCE southeasterly along said northeasterty line of lands conveyed to the New York Stato Urban
Development Corporation, at an interior angle to the right as measured from the las! described course of 41 g

55' 39" for a distance of 51.26 feetla a point:

THENCE southwesterly at an exterior angle to the loft as measured from the last described course at 9:2 0 43"
40- a distance of 171.96 feet to a point lying on a SOU1hwestarly boundary of sald lands conveyed to the New
York State Urban Development;

THENCE southeasterly along said southwesterly boundary of lands conveyoo to the New York State Urban
Development and the southeasterly extension thereof, at an interior angle to the right as measured from the
last described course 90 D 46' 33" for a distance of 248.91 feet to a point;

THENCE continuing southeasterly at an exterior angle to the left as measured from the last described course
of 166° 03' 00· for a distance of 152.16 feet to the aforementioned northwesterly right of way bounds of New
Seventh Street

THENCE northeasteriy along said north-Nesterly rIght of way bounds of New Seventh Street at an Interior
an9Ie r0 the r1 ght as measured from the last descnbed course of 36 a 04' 28'" tor a distance of 455.41 feet to
the point of beginning.

ACA:l &;ll6 MJI<
Page A - 3

MJK 01/01/06 09::1:52
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