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ENVIRONMENTAL EASEMENT

CJ-
THIS INDENTURE made this~day of Jv.~ ,20 a;:"betweenKrog USC Associates

- I LtC. with offices at 4 Centre Drive, Orchard Park, ew York 14127, (the "Grantor"), and The
People of the State of New York (the "Grantee"), acting through their Commissioner of the
Department ofEnvironmental Conservation (the "Commissioner", or "NYSDEC" or "Department"
as the context requires) with its headquarters located at 625 Broadway, Albany, New York 12233,

WIIEREAS, the Legislature of the State of New York. has declared that it is in the public
interest to encourage the remediation ofabandoned and likely contaminated properties ("brownfield
sites") that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection ofpublic health and the environment; and

WHEREAS, the Legislature ofthe State of New York has declared that it is in the public
interest to establish within the Department a slatutory environmental remediation program that
includes the Ulie ofenvironmental easements as an enforccable means ofensuring the perfonnance
ofoperation. maintenance, and/or monitoring requiremenls and ofensuring the potential restriction
offuture uses ofthe land, when an environmental remediation project leaves residual contamination
at levels that have been determined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to be effective, or which
requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that environmental
easement shall mean an interest in real pruperty, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmcntal Conservation Law ("ECL") which
contains a use restriction and/or a prohihition on 1b~ use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a hrownfield site
remedial program or eliminate potential exposure pathways to hazardous waste or petroleum; and;

WHEREAS, Grantor, is the owncr of real property located in Ibe City of Buffalo, Erie
County, Ncw York, known and designaled on the tax map of the City of Buffalo as tax parcel
number 132.20·1-11, being the same as that property conveyed to Grantor by deed on JUly 14, 2004,
and recorded in the Land Records of the Erie County Clerk at page 4450 Liber 11079 of Deeds.
comprised of approximately 25 acres, and hereinafter more fully descrihed in Schedule A attached
hereto and made a part hereof ( the II Controlled Property"); and;

WHEREAS, the Commissioner does herchy aclmowledge thallhe Department accepts this
Environmental Easement in order 10 ensure the protection ofhurnan health El.I1d the environment and
lo achieve the requirements for remediation established at this Controlled Property until such time
as this Environmental Easement is extinguished pursuant to EeL Article 7l. Title 36;and

NOW THEREFORE, in consideration of the covenants and mutual promises contained
herein and the terms and conditions of Brownfield Cleanup Agreement Number B9·0668.04-0G,
Grantor grants, conveys and releases to Grantee a pennanent Environmental Easement pursuant to
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Article 7l t Title 36 ofthe ECL in, on, over, under, and upon the Controlled Property as more fully
described herein (IIEnvirOInl1ental Easement").

1. "Purposes. Grantor and Grantee aclmowledge that thePurposes ofthis Enviromuelltal
Easement are: to convey to Grantee real property rights and interests that wiIll1ln with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment ofthis Controlled Property at a level that has been detennined to be safe for a specific
use while ensuring the pcrfonnance ofoperationI maintenance and/or rnonitoring requiremcnts; and
to ensure the potential restriction offuture uses ofthe land that are inconsistent with the above-stated
purpose.

2. Institutional and Engineering Controls. The following controls apply to the use of
the Controlled Property, run with the land, are binding on thc Grantor and the Grantor's successors
and assigns, and are enforceable in law or equity against any owner ofthe Controlled Property, any
lessees, and any person using the Controlled Property:

A. The Controlled Property may be used for commercial/industrial use as long
as the following the long-term engineering controls are employed:

(I) any soil on the Controlled Property must be covered by a barrier layer
approved by NYSDEC such as concrete, asphalt or structures or must be covered with a minimum
12 inch la.yer of clean soil and this barrier layer must be maintained; and

(ii) any proposed soil excavation on the Control1ed Property below lhe
barrier layer requires prior notification and prior approval ofNYSDEC in accordance with the Site
Management Plan approved by NYSDEC for this Controlled Property and the excavated soil must
be managed, characterized, and properly disposed of in acconlance with NYSDEC regulations,
directives, and the Site Management Plan.

(iii) use ofgroundwater underlying the Controlled Property is prohibited
without treatment rendering it safe for drinking water or industrial purposes, as appropriate, unless
the user first obtains permission to do so from the regulatory Agency

(iv) use ofthe Controlled Property for day care, childeare. or medical care
is prohibited without the express written waiver of the prohibition by the regulatory Agency

B. The Controlled Property may not be used for a higher level of use such as
residential use ond the above-stated engineering controls may nut be discontinued without an
amendment or extinguishment oftills Enviromnental Easement.

c. Grantor covenants and agrees that until such time" as the Environmental
Easement is extinguished in accordance with the requirements of Article 71, Title 3G of the EeL,
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the property deed and all subsequent instruments ofconveyance rela.ting to the Controlled Property
shall state in at least fifteen~pointbold·faced type:

This property is subj ect to an environmental easement held by the
New York State Department of Environmental Conservation
pursuant to Title 36 ofArticle 71 ofthe Environmental Conservation
Law.

D. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any leases, licenses, or other instrument!> granting a right to
use the Controlled Property.

E. Grantor covenants and agrees that it shall annually, or such time as NYSDEC
may allow, submit to NYSDEC a written statement by an expert the NYSDEC may frnd acceptable
certifying under penalty of perjury that the controls employed at the Controlled Property are
unchanged from the previous certification or that any changes to the controls employed at the
Controlled Property were approved by the NYSDEC, and that nothing has occun-ed that wuuld
impair the ability of such control to protect the public health and envirornnent or constitute a
violation or failure to comply with any Site Management Plan for such controls and giving access
to such Controlled Property to evaluate continued maintenance of such controls.

3. Right to Enter'and Inspect. Grantee, its agents, employees, or other representatives
ofthe State may enter and inspect the: Controlled Property in a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.

4. Reserved Grantor's Rights. Grantorreserves for itself, its assigns, representatives, and
successors in interest with respect to the Property. all rights as fcc owner ofthc Controlled Property,
including but not limited to:

1. Use of the Controlled Property for all purpose~ not inconsistent with, or
limited by the terms ofthis Enviromnental Easement;

2. The right to give, sell, assi gn, or oUlerwise transfer the underlying fee interest
to the Controlled Property by operation oflaw, by deed, or by indenture, subject and subordinate to
this Environmental Easement;

3. The right to mortgage, lease, grant easements, licenses and otherintcrcsts in
the Controlled Property provided that same are subjeet to the terrns ofthis Environmental Easement.

Book11102/Page8172



' ..'.

- 4 -

5. Enforcement.

A. This Environmental Easement is enforceable in law or equity in perpetuity
by Grantor, Grantee, or any affected local government, as defined in EeL Section 71-3603, against
the owner of the Controlled Property, any lessees, and any person using the Controlled Property.
Enforcement shall not be defeated because of any subsequent adverse possession, laches, estoppel,
or waiver. It is not a defense in any action to enforce this environmental easement that: it is not
appurtenant to an interest in real property; it is not of a character that has been recognized
traditionally at common law; it imposes a negative burden; it imposes affirmative obligations upon
the owner of any interest in the Controlled Property; the benefit does not touch or concern real
propelty; there is no privity of estate or of contract; or it imposes an unreasonable restraint on
alienation.

B. Ifany person intcntionallyviol ates this Environmental Easement, the Grantee
may revoke the Certi ficate of Completion provided under EeL Article 27, Title 14.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the
terms oftbis Environm~talEasement. Such notice shall set forth how Grantor can cure such breach
or suspected breach and give Grantor a reasonable amount oftime from the date of receipt ofnotice
in which to cure. At the expiration of such period of time to eure, or any eXiensions granted by
Grantee, the Gnmtee shall notify Grantor ofany failure to adequately cure the breach or susp~eted
breach. Grantor shall then havc a reasonah Ie amount of tim~ from receipt of such notice to cure.
At the expiration ofsaid second period, Grantee may commence <lIly proceedings and take any other
appropriate action reasonably necessary to remedy any breach of this Environmental Easement in
a.ccordance with applicable law to require compliance with the terms of this Environmental
Easement.

D. The failure ofGrantee to enforce any of the tenns contained herein shall not
be deemed a waiver of any such term nor bar its enforcement rights in the evt:Ilt. of a subsequent
breach ofornoneompliance with any oftbe terms ofthis Environmental Easement.

6. Notice. Whenevcrnotice to the State (other than the annual certification) or approval
from the State is required, the Party providing such notice or seeking such approval shall identify
the Controlled Property by referencing its County tax map number or the Liber and Page or
computerized system tracking/ identification number and address correspondence to:

Division of Environmental Enforcement
Office of General Counsd
New York State Department of Environmental Conservation
625 Broadway .
Albany New York 12233-5500
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Such correspondence shall be delivered by hand, arby registered mail orby Certified mail and return
receipt requested. The Parties rnayprovideforother means ofreceiving and communicating notices
and responses to requests for approval.

7. Recordation. Grantor shall record tlris instrument, within thirty (30) days ofexecution
of this instrument by the Commissioner or herlhis autbori:t.ed representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law.

8. Amendment. This Environmental Easement may be amended only by an amendment
executed by the Commissioner of the New York State Department ofEnvironmental Conservation
and filed with the office of the recording officer for the county or counties where the Property is
situated in the manner pre!icribed by Article 9 of the Real Property Law.

9. Extinguishment. This Environmental Easement may be extinguished onJy by a
release by the Commissioner ofthe New York StateDepartment ofEnvironmental Conservation am.I
filed with the offiee ofthc recording officer for the county or counties where the Property is situated
in the manner prescribed by Article 9 of the Real Property Law.

10. Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN WITNESS WHEREOF. Grantor has caused this instrument to be signed in its name.

BY:_~~==-~::;-'4- _

Title: Manager

THlSENVIRONMENTALEASEMrnNTISHEREBYACCEPTEDBYTHEPEOPLE
OF THE STATE OF NEW YORK, Acting By and Through the Depilrtrnent of Environmental
Conservation

By:
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Grantor's Acknowledgment

STATE OF NEW YORK )
) 55:

COUNTYOF ~Jt,a )

On the I 'i- dayof~, in the year 200.(beforc me, the undersigned. personally
appeared PETER L, KROG, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual(s) whose name is (are) subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by
hislher/their signature(s) on the instrument, the individual(s), or the person upon behalfufwhich the
individual(s) a~cutedthe instrument.

Notary Public - State ofNew York

Grantee's Acknowledgment

, '. • . ~ J•• ' , ,I

"I' " ,:' '~J::, ,I ,iJiiiU I,' i" .'::•.,.~...

~.,. 1 :~~I;';;:~:;~~:: ,I :~':~::: :~~~~!~lj;i~

STATE OF NEW YORK

ftJb1n~
COUNTY OF lW:If ()

)
) 5S:

)

ANTHONY B. OUARTARARO . -
HOTARY PU8UC, State of New YoB _

QlJalililld In~ County At!;J4.....~
CommlsslOJl UptnlS Oct. 2.Ji:::::. I

ZClC1~-

On the 22.~ day ofSt,':\+,~&....in the year 200,,(before me, the undersigned, personally
appeared ~",;~t;. I11,Sh,;eku,.., , personally known to me or proved tome on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed. to the within instrument
and acknowledged to me that he/she! executed the same in hislberl capacity as Commissioner ofthe
State ofNew York Department ofEnvironmental Conservation, and that by his/herl signature on the
instrument, the individual, or th~ person upon behalf of which the individual acted, executed the
instrument.

I ~t-<-=."-I-1..""'--
~-.....--., ~.-...---+----

Notary P blic - State ofNew York

Dod: 188902,1
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SCHEDULE A

ALL THAT PIECE OR PARCEL OF PROPERTY, situate in Lot No. 18 in the Ogden Gore
Tract and in Township No. 10, Range No.8, q't)! ofB,uffalo. County of Erie, State ofNew York
bounded and described as follows: .

BEGlNN1NG at u. point on the southwesterly Ime of land cDnveyed to Shel:land'Incorporated by
Uber 10022 of Deeds at page 218, at its intersection with the w~sterly right of way line Df
Consolidu.ted Rail Corporation and the easterly line of land conveyed to Jordan & Foster Scrap
Corporation by Liber 9240 of Deeds at page 523, in Parcel IX (parcel No.1); thence along the
Gaid· westerly right of way lin:: of Consolidated Rail Corporation and the said easterly Ene of
lands conveyed in Liber .9240 ofDeeds at page 523 the following three courses and distances: (1)
southerly fonning an interior angle of 135° 26' 18", a distance of 290.89 feet to an angle point;
thence (2) conl:irluing southerly forming an interior angle of 1'65 0 58' 34" as surveyed (166 0 44'
00" by deed), a distance of 250.32 feet to an angle point, said point being 79.00 ft:el distant
northwesterly from, measured at right angles to, the center line of the track of the South Buffalo
Railroad; thence (3) southwesterly formiilg an interior tmgle of 115 0 15' 30" and paraliel with the
Cellter liDe of the track of the South Buffalo Railway a distance of 187.74 feet to a point on the
northweSterly right of way line of the South Buffalo Railway Comp<my; thence along the said
South Buffalo Railway Company's right of way the following four courses and distances: (1)
continuing southwesterly, a distance of 1.98.::>0 feet to a point of curvature; (2) thenc:: continuing
southwesterly on a curve to the right, having a radius of 1,831.08 feet, an arc distance of 447.42

, '

feet to the point of tangency; thence (3) southerly along a Line radial to the la:::;t mentioned curve a
distance of35.00 feet to a point of curvature; thence (4) southwesterly and westerly on a curve to
the right. having a radius of 1,866.08 feet, an arc distance of 562.41 feet to a point; thence
through the property ofDeveloprnent Downtown Inc. by deed recorded in Liber 11026 of Deeds,
at page 7626, the fanowing six courses and distances: (1) northerly along a line radial to the last
mentioned curve a distance of691.11 feet to a point; thence (2) northwesterly forming an exterior
angle of 1080 48' 17"'a distance of 47.60 feet to a point on the southeasterly boundary of a
proposed road, saic point being 2,086.51 feet distant northeasterly from existing Commerce
Street, 60.0 feet wide, as measured at right angles tht:r'eto; thence (3) northeasterly and northerly
alorig the southeasterly boundary of the said proposed road llIld on a curve to the left. having a
radius.af2.30,OO feet, an arc distance of252.47 feet to a point of tangency; thence (4) continuing
northerly and along the easterly boundary of the said proposed road a distance 0[12,53 feet to a
point; thence (5) soutbeasterJy fanning an exterior angle of 1200 07' 21" a distance of 113.54 feet
to a point; thence (6) northeasterly forining an exterior angle of 134° 13' 46" a distance of 693.41

feet to a point OIl the said southwesterly line of land conveyed in Liber 10022 'ofDeeds at page
.218; thence southeasterly and along the said southwest~rly line of lands conveyed in Uber 10022
ofDeeds at page 218 a distance of 424.51 feel to the pamt ofbeginnirig.
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1 hereby cerltlfy.
To KrO<;l USA A660clotes-1 LLc, ElTohypo AG New York Bronch,
CJ1d First AmerIcan TItle lneu-anceCompany of New York. ThIs 16 to certIfy
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Pursuant to the ACQlTocy StCJ1dcTds 08 adoPted by AtTA. NSl's, lI'ld.
ACSlI lI'ld In' effect on the dote of this certlflcatlon, '\I1dersloned further
certlfles that • .

_ the survey lll80surements were made In accordance wIth the "'nlmum Anote. DIstance.
end Closure Re<JJlrements for survey I/easurements which Control Lend BOlJldories
for AI. TAlACSIol Land TItle Surveys,'

tFILEt
tOATEt


	ENVIRONMENTAL EASEMENT
	Purposes
	Institutional and Engineering Controls
	Right to Enter and Inspect
	Reserved Grantor's Rights
	Enforcement
	Notice
	Recordation
	Amendment
	Extinguishment
	Joint Obligation
	SCHEDULE A



