
County: Westchester Site 0: CJ60110 Brownfield Cleanup Agreement Index: C36011O-09-09

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36

OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS INDENTURE made this ~ day of1kblp,.- ,20J.1, between
Owner(s) Ossining Rx Development, LLC. having an office at clo DLC Management Corp., 580
White Plains Road, Tarrytown, ew York 1059 I, County of Westchester. State ofNew York (the
"Grantor"), and The People of the State of New York (the "Grantee."), acting through their
Commissioner of the Department of Environmental Conservation (the "Commissioner", or
"NYSDEC" or "Department''' as t'he context requires) with its headquarters located at 625
Broadway, Albany, New York 12233,

WHEREAS, the legislature of the State of New York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties ("sites")
that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and

WHEREAS, the legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the usc of Environmental Easements as an enforceable means of ensuring the
performance of operation, maintenance, and/or monitoring requirements and the restriction of
future uses of the land, when an environmental remediation project leaves residual contamination
at levels that have been determined to be safe for a specific usc, but not all uses, or which includes
engineered structures (hat must be maintained or protected against damage to perform properly
and be effective. or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of ew York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECl") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long term effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located al the address of 78 Croton
Avenue in the Village of Ossining, County ofWestchestcr and State of ew York. known and
designatcd on the tax map of the County Clerk of Westchester as tax map parcel numbers:
Section 89.16 Block 7 Lot I, bcing the same as that property conveyed to Grantor by deed dated
February 16, 2011 and recorded in the Westchester County Clerk's Office in Instrument No.
510283149. The property subject to this Environmental Easement (the "Controlled Property")
comprises approximately 0.90042 +/- acres, and is hereinafter more fully described in the land
Title Survey dated July 25. 2008 as revised thru July 27, 201 I prepared by VHB Engineering,
Surveying and landscape Architecture, P.C., which will be attached to the Site Management Plan.
The Controlled Property description is sct forth in and attached hereto as Schedule A; and

WHEREAS, the Department accepts this Environmental Easement in order to ensure the
protection of public health and the environment and to achieve the requirements for remediation
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County: Westchester Site No: C360110 Brownfield Cleanup Agreement Index: C3601 10-09-09

established for the Controlled Property until such time as this Environmental Easement is
extinguished pursuant to EeL Article 71, Title 36; and

NOW THEREFORE. in consideration of the mutual covenants contained herein and the
terms and conditions of Brownfield Cleanup Agreement IndexNumber: C36011 0-09-09, Grantor
conveys to Grantee a permanent Environmental Easement pursuant to Eel Article 71, Title 36 in,
on, over, under, and upon the ConLrolied Property as more fully described herein ("Environmental
Easement")

I. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the pcrfonnance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land thaI are inconsistent with the
above-Slated purpose.

2. Institutional and Engineering Controls. The controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, run with the land. are
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity against any owner of the Controlled Property, any lessees and any person using the
Controlled Property.

A. (I) The Controlled Property may be used for:

Commercial as described in 6 NYCRR Part 375-1.8{g){2){iii) and Industrial
as described in 6 NYCRR Part 375-1.8(g)(2)(iv)

(2) All Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP);

(3) All Engineering Controls must be inspected at a frequency and in a manner
defmed in the SMP.

(4) Groundwater and other environmental or public health monitoring must be
performed as defined in the SMP;

(5) Data and information pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

(6) All future activities on the property that will disturb remaining
contaminated material must be conducted in accordance with the SMP;

(7) Monitoring to assess the performance and effectiveness of the remedy must
be performed as defined in the SMP.
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(8) Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP.

(9) Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for Residential or Restricted Residential
purposes as defined in 6NYCRR 375-1.8(g)(2)(i) and (ii), and the above-stated engineering
controls may not be discontinued without an amendment or extinguishment of this Environmental
Easement.

C. The SMP describes obligations that the Gramor assumes on behalf of Grantor. its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified
rcports to the NYSDEC. is and remains a fundamental element of the Department's detennination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified in
accordance with the Department's statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden ofcomplying with the SMP and obtaining an up-to-date
version of the SMP from:

Site Control Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, New York 12233
Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department·approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requireme-nts of ECL Article 71, Title 36 of the ECL, the
property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold·faced type:

This property is subject to an Environmental Easement held

by the New York State Department of Environmental Conservation

pursuant to Title 36 of Article 71 of the Environmental Conservation

Law.
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County: Westchester Sire No: C360110 Brownfield Cleanup Agreement Index: C360IIO-09-09

F. Grantor covenants and agrees that this Environmental Easemcnt shall be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property.

G. Grantor covenants and agrees that it shall annually, or such time as NYSDEC may
allow, submit to NYSDEC a wriuen statement by an expert the NYSDEC may find acceptable
certifying under penahy of perjury, in such fonn and manner as the Department may require,
that:

(I) the inspection ofthe site to eonfinn the effectiveness ofthe institutional and
engineering controls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3).

(2) the institutional controls and/or engineering controls employed at such site:
(i) are in-place;
(ii) are unchanged from the previous certification, or that any identified

changes to the controls employed were approved b the NYSDEC and that all controls are in the
Department-approved fonnat; and

(iii) that nothing has occurred that would impair the ability of such
control to protect the public health and environment;

(3) the owner will continue to allow access to sueh real property to evaluate the
continued maintenance ofsuch controls;

(4) nothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls;

(5 the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification;

(6) to the best of his/hcr knowledge and belief, the work and conclusions
described in this certification are in accordance with the requirements ofthe site remedial program,
and generally accepted engineering practices; and

(7) the infonnation presented is accurate and complete.

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives ofthe
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable
times to assure compliancc with the above-stated restrictions.

4. Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Property,
including:

A. Usc of the Controlled Property for all purposes not inconsistent with, or limited by
the terms of this Environmental Easement;

B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

5. Enforcement

A. This Environmental Easement is enforceable in law or equjty in perpetuity by
Grantor, Grantee, or any affected local government, as defined in ECl Section 71-3603, against
the owner of thc Controlled Property, any lessees, and any person using the land. Enforcement
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County: Westchester Site No: C360110 Brownfield Cleanup Agreement Index: C360110-09-09

shall not be defeated because ofany subsequent adverse possession, laches, estoppel, or waiver. II
is not a defense in any action to enforce this Environmental Easement that: it is not appurtenant to
an interest in real property; it is not ofa character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the burdened property; the benefit does not touch or concern real property; there is no
privity ofestate or of contract; OT it imposes an unreasonablc restraint on alienation.

B. If any person violates this Environmcntal Easement. the Grantee may revoke the
Certificate ofComplction with respect to the Controlled Property.

C. Grantee shall nOlify Grantor ofa breach or suspected breach ofany of the terms of
this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cure the brcach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remedy any
breach of this Environmental Easement, including the commencement of any proceedings in
accordance with applicable law.

D. The fajlure of Grantee to enforce any of the terms conmined herein shall not be
deemed a waivcr of any such term nor bar any enforcement rights.

6. Notice. Whenever notice to the Grantee (other than the annual certification) or approval
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Property by referencing the following information:

County, YSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
Contract or Order umber, and the County tax map number or the Liber and Page or computerized
system identification number.

Parties shall address correspondence to:

With a copy to:

Site Number: C360 11 0
Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

Site Control Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail
and return receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval.

7. Recordation. Grantor shall record this instrument, within thirty (30) days ofexecution of
this instrument by the Commissioner or hcr/his authorized representative in the office of the
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rccording officer for the county or countics where the Controlled Property is situated in the manner
prescribed by Articlc 9 ofthc Real Property Law.

8. Amcndment. Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner's Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Rcal Property
Law.

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Conservation, or thc
Commissioner's Designce, and filed with the office of the recording officcr for the eounty or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.

10. Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

OssiDi~g Rx DevelOPment, LLC;:: lYY"\
0...~re. 10""1'" I;"1lI \"I'j con,,!

By: (/Y0- ,
Print Name: f\.c\om If;b\(\

Title: t"tna(~r

Grantor's Acknowledgment

STATE OF lOW YORK )
) 55:

COUNTY OF vW<;rCA.,1U)

On the 1.-~ day of~~ in the year 20 IL before me, the undersigned,
personally appeared A,(jW\ U$LV1o , personally known to me or proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (arc) subscribed to the within
instrument and acknowledged to me that helshelthey executed the same in hislher/their
capacity(ies), and that by hislher/their signature(s) on the instrument, the individual(s), or the
person ron be~.J!ndividUal(S)acted, executed the ;nstrument.

\, ~ $AllAH M. MUlCH

"iOtary Public _ State of New York NOtuY I'Uluc·StAn Of NEW YOlK
NO.01ME.122645

Quollflec:l In Wellehe.ler COUfI'Y
My COfflflllWot! hp/f.l Febfuor¥ 22. 2D13
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TillS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK. Acting By and Through the Department of
Environmental Conservation as Designee of the mmissioner,

By:
Dale A. Desnoyers, Irector
Division of Rcmedi tion

Grantee's Acknowledgment

STATE OF NEW YORK )
) ss:

COUNTY OF ALBANY )

On the J~ day of Ottvk!y; in the year 2oA. before me, the undersigned,
personally appeared Dale Desnoyers, personally known to me or proved to me on tbe basis of
satisfactory evidence to be the individual(s) whose name is (arc) subscribed to the within
instrume d acknowledged to me that he/she! executed the same in hislherl capacity as
Desi of e Co issioner of the State of ew York Department of Environmental
Co ervation and t at hislherl signature on the instrument, the individual, or the person upon
be alfafw c th in acted, executed the instrument.

David J. ChiuaapQ
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SCHEDULE "A" PROPERTY DESCRIPTION

Record Description

ALL THAT CERTAIN plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the Town and Village ofOssining, County of Westchester and State of
New York, bounded and described as follows:

BEGINNING at the comer fonned by the intersection ofthc northeasterly side ofClin!on Avenue and the
southeasterly side ofCroton Avenue;

RUNNING THENCE along said southeasterly side afCrolan Avenue north 52 degrees 52 minutes 00
seconds east, 132.52 feet to a point on the southwesterly side efland now or formerly of Rice;

RUNNING THENCE along the same south 49 degrees 48 minutes 40 seconds east, 140.55 feet and south
75 degrees 42 minutes 00 seconds east, 93 feet 10 a point on the westerly side efland now or fonnerly of
Wail;

RUNNING THENCE along the same, south 16 degrees 22 minutes 10 seconds west, 56.74 feet to a point;

RUNNING THENCE south 16 degrees 05 minutes 20 seconds west, 55.51 feet to a point on the northerly
side ofland now or formerly ofChadeayne;

RUNNING THENCE along the same and along lhe northerly and easterly sides ofland now or formerly of
Sherman, north 52 degrees 29 minutes 20 seconds west. 40.25 feet and south 43 degrees 58 minutes 50
seconds west 87.89 feet to the northeastcrly side of Clinton Avenue;

RUNNING THENCE along the samc north 54 degrees 21 minutes 00 seconds west, 60.87 fecI and north 41
degrees 47 minutes 30 seconds west. 194.08 feet to the point or place of BEGINNING.

The above dcscription is based upon the descriplion as contained in a deed from William O. Mehlich to
Robert W. Mchlich (as to 79% interest), Cheryl Schmitz (as to 10.5% interest), and Anne C.S. Mehlich (as
to 10.5% interest), as tenants in common, by deed dated 1/2/98 and recorded 5120199 in Liber 12298 page
274.

For information only: Said premises are known as 78 Croton Avenuc, Ossining, New York and designated
Section 89.16 Block 7 LOI I as shown on the Wcstchester County Land and Tax Map.
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SCHEDULE A

Parcel Description

ALL THAT CERTAIN plot, piece or parcel of land, with the buildings and improvements thereon erected.
situate, lying and being in the Town and Village ofOssining, County of Westchester and State orNew
York, bounded and described as follows:

BEGINNING at the intersection of the easterly side afCrotan Avenue and the northerly side of Clinton
Avenue, said point being the southwest comer of herein described parcel;

THENCE north 41 degrees 21 minutes 17 seconds east along the easlerly side afCroton Avenue a distance
of 13252 feet 10 a point;

THENCE south 61 degrees 19 minutes 23 seconds east bounded northerly by land now or fonnerly ofChin
Tsi Tan distance 140.55 feet to a point;

THENCE south 87 degrees 12 minutes 43 seconds cast bounded northerly by land now or formerly of
Raymond Mutta a distance of93.00 feet to a point;

THENCE south 04 degrees 51 minutes 27 seconds west bounded easterly by land now or formerly of Al
Saleh Associates LLC a distance of 56.74 feet;

THENCE south 04 degrees 34 minutes 37 seconds west bounded easterly by land now or fonnerly of
Jacqueline Gutierrez a distance of54.87 feet to a point;

THENCE north 63 degrees 16 minutes 40 seconds west bounded southerly in part by land now or formerly
of Susana D. And Tony Sanchez and in part by land now or formerly ofMario Culcay a distance of40.25
feet;

THENCE south 32 degrees 13 minutes 45 seconds west bounded easterly by land now or formerly ofMario
Culcay a distance of88.96 feet;

THENCE north 65 degrees 51 minutes 43 seconds west along the northerly side of Clinton Avenue a
distance of 60.89 feet to a point;

THENCE north 53 degrees 18 minUles 13 seconds west along the northerly side of Clinton Avenue a
distance of ]94.08 feet to a point;

(The above description is based upon a survey made by VHB Engineering, Surveying & Landscape
Architecture dated dated 7125108 as revised thru 7n7l11)
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