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ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

THIS I:NDENTURE made teis J.Ii!<- day of s,err"J..-, 20fJ.., betw"'-"1l
aw.'er(s) Pepsico, Inc~, baving an office at 700 Anderron Hill Road, Pureh,,,", NY 10577 ( the
~Grantcr"). and The People of the State of New York (the "Gni:ltcC"), actim~ through ilieir
Commissioner of the Department of Environmental Conservation l ihe ·CoIIlIcissioner", or
"NYSDEC· or "Department" as the context requires) with its headquarters located at 625
Broadway, Albany, New York 12233,

WHEREAS, the Legislature of the State ofNew York bas declared that It is in the public
interest to encourage the remediation of abandoned and likely contaminated properties ("sites")

. that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection ofpublic health and the environment; and

WHEF£AS, the Legislature of the State cf ~'Ie": -f ork M~ dcdared th:-.t it ;~ in the public
interest !o establish within the Department ?, sO';~... tory environmental !'cnlcdiation program that
incl1,;'~C:s the use of Environmental E~er.lents as a1] enforceabie mean~ of ensuring the
pmormance of operation, mainteru;.r.ce, andlor monitoring requirements and the restriction of
future l;Ses of the land, when &r. er::Yi:..mmental remediation project leaves residual contamination
at !:--i'els that have been detemJiJ~;d to be safe for a specific use, but not all uses. or which includes
~nginCered structures that must be maintained or protected against damage to perfonn properly
and be effective, or which requires groundwater use or 'soil management restrictions; and

WHEREAS, the LegiSI;lrute of the State of New York has declar~ that :';nvironmentai
Easement shall mean an i!:.l.orest in real property, created under aI!d subi...-ct to the provi~iclns of
Article 71, Title 36 of Ihe New York State Environmental ()}nsrr':dtion Law eECL-) which
contains a use restriction andlor a prohibition on the use of lant:! in a manner h.consistent with
engineering conrr"is which are intended to ensure the long tcnn effectiveness of a site remedial
program or eliminate potential exposure pathways to h~ous waste or petroleum; and

WHEREAS, Grantor, is the owner of real property located at the address of no street
address, fonnerly known as 47-00 Sth Street. in the Borough of Queens. City and State of New
York, known and designated on the tax map of the County Clerk of Queens as tax map parcel
numbers: Section 1Block 21 Lot 120, being the same as that propcrtyconveyed to Grantor by deed
dated September 19, 2003 and recorded September 25,2003 in the Queens County Clerk's Office
at Instrument No: or CRFN No, 2003000387875, comprising approximately 0,2897 ± acres, and
hereinafter more fully described in the Land Title Survey dated Apri122. 2010 prepared by Perfect
Point Land Surveying R. T" which will be attached to the Site Management Plan, The property
description (the WControlled Propmy-) is set forth in and attached hereto as Schedule A; and

'VHEREAS, the Department accepts this Environmental Easement in order to ensure the
protection of human health and the environment and to achieve the requirements for remediation
established for the Controlled Property until such time as this Environmental Easement is
extinguished pursuant to ECL Article 71, Title 36; and
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NOW THEREFORE, in consideration of the mutual covenants contained herein and the
terms and conditions of seA Index No.: D2....()()()2-II08. and. Amended RCA Index 'No.:
W2-1139-09-07. Grantor conveys to Grantee a permanent Envirol".mental EasemciJ.t pursuant to
EeL Article 71, Title 36 in, on, over, under, and upon the CO!ltrolled Property as more fully
de&::ribed herein ("Environmental Easement")

1. Purposes. Graritor and Grantee acknowledge that the 'Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will nut with the land in

. perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific Use while .ensuring the perfonnance of operation, maintenance, andlor monitoring
requirements; and to ensure the restriction of future uses oftbe land that are inconsistent with the
above-stated purpose.

?. Institutional and Engineering Controls. The controls. and requirement!; listed if.! Ihe
Department approved Site Management Plan ("SMP") including any and all Departrm:nt approved
amendments to the SM? are incorporated into and made part of this Environmental Easement.
These controls and requirements apply to the use of the Controlled Property, fun with.the land, are
binding on the Grantor and the Grantor's successors and as!;igns, and are enforceable in law or
equity against any owner of the ConttolJ-:.:i Property, any lessees and any person using the
Controlled Property.

A. (1) The Cootrolled Property may be used for:

Restricted Residential as described in 6 NYCRR Part 375-1.8(g)(Z)(ll),
Commercial as described in (5 NYCRR Part 375-1.8{g){2)(iii) aDd IDdustrki
as described in 6 NYCRR rart 375-1.8(g)(2)(iv)

(2) ,All Engineering Controls must be operated and· maintained as specified in
the Site Management Plan (SMP);

(3) All Engineering Controls must be inspected at a frequency and in a manner
defined in the SMP.

(4) Groundwater and other environmental or public health monitoring must be
performed as defined in the SMP;

(5) D!1ta and infonnation pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

(6) All future activities on the prope,rty that will disturb remaining
contaminated material must be conducted in accordance with the SM?;

(7) Monitoring to assess the perfonnance and effectiveness of the remedy must
be performed as defined in the SMP.
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(~) Operation, maintenance. monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be performed as defined in the SMP.

(9) Access to the site must be provided to agents, employees l;:r other
repn::s~ntatives cf the State of New York with reasonable prior notice to the property owner to
assu.re compliance with the restrictions identified by this Environmental Easement.

B. The Controlled Property shall not be used for raising livestock or producing animal
products for hwnan conSumption, and the above-stated engineering controls may not be
discontinued without an amendment or extinguishment of this Environmental Easement.

c. The SMP describes obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
mC!.y inc!ud~ sampling, monitoring, and/or operating a treatment system, and providing ccrtified
'~ports to the NYSDEC, is and remains a fundamental element of the Department's determination
that the Controlled Property is safe for a specific use, but not "all uses. The SMP may be modified in
accordance with the Department's statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden ofcomplying with the SMP and obtainil!g, ar. ur-to-date
version of the SMP from:

Regional Remediation Engineer
NYSDEC - Region 2
Division ofEnvironmental Remediation
One Hunter's Point PIa7.a, 47- 40 21st Street
Long Island City, NY 11101-5407;
Phone: (718) 482 - 4900

or

Site Control Section
Division ofEnvironmental Remediation
NYSDEC
625 Broadway
Albany, New York 12233
Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for' the Controlled
Property and all Department·approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECL, the
property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point lx>ld-faced type:
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This property is subject to an Environmental Easement
held by the New York State Department. of Environmental
Conservation pursuant to Title 36 of Article 71 of the
Environmental Conservation Law.

F. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in"full or by reference in any leases,licenses, or other instruments granting a right to .
use the Controlled Property.

G. Grantor covenants and agrees that it shall annually, or such time as NYSDEC may
allow, submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable
certifying under penalty ofpeIjury, in such form and marmer as the Deparunent may require,
that:

(1) tll~ !nspec\ion of the'site to confirm the effectiveness ofthe mstitutional and
engineering contrcls required by the remedial program was performed under the direction of the
individual set forth at 6 NYCRR Part 37S-1.8(h)(3).

(2) the institutional controls and/or engineering controls employed at such site:
(i) are in-place;
(ii) are unchanged from the previous certification, or that any identified

changes to the controls employed were approved b the NYSDEC and that all controls aoe m the:
Department-approved fonnat; and

(iii) that nothing has occurred that would impair the 2bility of such
control to protect the public health and environment;

(3) the owner will continue. to allow access to such real property to evaluate the
Continued maintenance of such controls;

(4) nothing hal) occurred that would constitute a violation or failure to comply
with any site management plan for such controls;

(5 the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification;

(6) to the best of hislher knowledge and belie.£: the work and conclusions
described in this certification are in accordance with the requirements ofthe site remedial program,
and generally accepted engineering practices; and

(7) the infonnation presented is accurate and complete.

3. Right to Enter and Inspect Grantee, its agents, employees, or other representatives of the
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.

4. Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
SUCCesspTS in interest with respect to th.e Property, all rights as fee owner of the Property,
including:

A Use of the Controlled Property for all purposes not inconsistent with, or limited by
the tenns of this Environmental Easement;
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B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Enviromnental Easement;

5. Enforcement

A. This Environmental Easement is enforceable in law or equity in perpetuity by
Grantor, Grantee, or any affected local government, as defined in EeL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the burdened property; the benefit does not touch or concern real property; there is no
privity of estate or of contract; or it imposes an wrreasonable restraint on alienation.

B. If any person violates this Envi""mmental Easc-m<;:nt, the ('r.antee may revoke the
Certificate of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of a breach or suspected breach ofany of the tcrrns of
thi~ Envirorunental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected bread'! and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, tne-Grantee shall notify Grantor ofany failure to adequately-cure the breachor suspected
breach; and Grantee may take any other appropriate action' reasonably necessary co remedy any
breach of this Environmental Easement, including the commencemcr.( of any proceedings in
accordance with applicable law. -.

D. Trte failure of Grantee to enforce any of ilie terms contained herein shall not be
deemed a waiver of any such term nor bar any enforcement rights.

6. Notice. Whenever notice to the Grantee (other than the annual certification) or approval
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Properly by referencing the following infonnation:

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
Contract or Order Number, and the County tax map number or the Liber and Page or computerized.
system identification number.

Parties shall address correspondence to:

With a copy to:

Site Number: C 241096
Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500
Site Control Section
Division ofEnvirorunental Remediation
NYSDEC
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625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or ~y Certified mail
and retwn receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval.

7. Recordation. Grantor shall record this instrument, within thirty (30) days ofexecution of
this instrument by the Commissioner or herlhis authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law.

8. AtUendment. Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner~s Designee, and filed with the office of the recording officer for the county or
~ciJnties where the Property is situated in the manner prescribed by Mad::: <) cfthe.R~! Property
Law.

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Departme:a of E,nvironmental Conservation, or the
Commissioner's Desi~:::e, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.

10. Joint Obligation. If there are two or more parties identified as Grantor herein, th~

obligations imposed by this instrument upon tkm shall be joi1)t and several.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Grantor: PEPSICO., INC.

By: :YP--/~

Print Name: Jeffrey Randolph

I

Title: VP. G-teS Date:~

Environmental Easement Page 6
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Grutor's AckDowledgmeat

STATEOFNEWYORK )
) ss:

COUNTY OF )

On the fll>i day of !hAW f , in the year 20.(Q, before me, the undenisned.
pennnallyappeared ,JF{/ &. ,,;'?d ,personally known to me or proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in hislher/their
capacity(ies), and that by hislhcr/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

, '" '~",:~~Y'~ I '-·~ZlC'"

_:Oiary ijf,!i>; - State i,fNew York

lUCREZIA CASABlANCA
NOIWY Public, State of New York

No: 01CA6225491
Qualified in Putnam County

CamlissiJn E>;jresJtJy 19, 2014

Environmental Easement Page 7



r - • Q <.. hM£6.r • I _","I.l $ • 4 _ >. ·....-~'"""'"l'l ••ep=., _ • ::'.:.'3U"-,,'.& _"P • .,,"''''• ...,

County: Queens Site No: C 241096 BCA Index No.: D2-oo<l2-1108

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of
Environmental Conservation as Designee of the Commissioner.

DMa. DesnOyers, Director
Division ofRemediation

By:

Grantee's Acknowledgment

S';XtEOFNEWYORK )

COUNTY OF A-l~~SS:

On the £ day of~ in the year 20JQ, befnre me, the undeIlligned.
personally appeared\e=V~60personally knO\\'ll to me or proved to me on the basi<; (.or
satisfactory evidence to be the in avidua1{s) whose name is (are) subscribed to the "'-Ilthin
instrument and acknowledged tv me that he/she! executed the same in hislherl capacity as

~
of the Cornmi~i.P.ner of the State of New York: Department of Er:.vironmental

,onserv tion, and~ hfshterl signature on the instrument, the individual, or the person upon
,ehalf f whiob the jfl(li~iduaf actrA executed the instrument.,-- -

:w York

Davtd J. CtdU5aft&
Notary Public, State of New York

No.OlCH5032146
Qualified in Schenectady CountrlJ.

Commission Expires Auguat 22, 20~
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SCHEDULE'A" PROPERTY DESCRIPTION

Enter Property Description

sCmmULE-A- PBOnxIYDESCIrmoN

PepsiCo. lne. Sign Paroel

AU. t1w c:au:iD Plot. piece orpattel of land .imlte, !yUlg and being in the borougb mli CGWIly
of~ Cilyctd Stale of New York bounded IDd desaibcd ufollows;

BEGrNNlNG III a poinl on the lOUtheriy ride of 40- Avenue dinant 619.76 fed wester1y from
•the comer formed by tho mtet'lection oftM southerly sidc of 46 AvcO'.:c (60 foct wide) with the•westerly side of5 Street (60 kef wide). ,~comer being r.: the intenecticn "rIM westerly !ide

of S..,. Street with the prolongation wrnerty of the lOuthcdy side of 40* AV'Cnue il>I Wd street is .
•mapped elft of S Street:

•RUNNING lHENCC; watcrly akmg the.5OI.I1bclriy sidc of 46 Avenue. at right angles to the

WC1lerty side of S-. StToet and along the prolooption wClterl;· of the JOU1h«ty aide of 46
110

•Avenueu ..WJtn:c1 ismappod cut ofs s~ 27.JS feet to a point;

RUNNING llIENCB srxthw~along • line fanning an aogie of 96~ 16 minu~
14.21«ODd1 (Xl the sodbeut with the Ifomne:'lliot'led proJongal:ion. 0.90 feet to. point..;

RUNNING TIfENCI:: OClftbwcsteriy 11 right aD&1a to the last mm.'ionel:! COWK. 60.20 feet 10 a

poim:

.RUNNING TIlENCE southwesterly It right aoglq to the w. mentioned counc, 200.44 feet 10 a

P9Urt;

RUNNING THENCE southeu\erly at right I,Ilgle& to the last mentioned coone, 6O.'l0 feet to the
oortbcrly ,ide' of 46" Road (60 f'c:ct wic!e) said point being on a liDe drawn pwallol w.h the

westerlyrlonption of the lOU1herIy lide of46- Avenue (60 feet wide) III uid street iI mapped

cut of5 StRet and 2()(lOl feet fOU1hcrly tbcftfrom;

RtJN}I,'!NG TIIENCE eatcrly along thc nortborly side of 46- R<*i 32.69 feet 10 .point;.

RUNNlNG lHENCE nortbwoeterly mIlS a line~an angk of 142 degreea 4S minuta

lS.4 aoooadIJ are tbc.aortheut with the northerly side of 46 Ro-J 37.76 feet to a poilll;

RUNNING nIENCE DOl1he.Nrly aJoog I line fOmUog an angle of 120 degrees 38 mitwtcs
30.4 lecol,,11 on the.northeast with the lilt mmioaed COW'1C 162:37 fcet 10 a point;

RUNNING ntENCE northeuiefly along a curve bearing to the ri&b1 b~ing' a Radi18 of 19.00
&et:1htl taDgct10fsaid curve forming ao Ingle of 136 degtees 32 minutol 19.8 secoodl on the
southeut with the lut IJ1CQ1mcd cowae an an:: Icn;gih of25.29 foct 10 a paid! ofWlgCDCy,

•
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