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ENVIRONMENTAL EASEMENT 

THIS INDENTURE mllde this ;{aay of ,!/aJ,,,,ftt.c , 20°', betwetn.River Place 
I Holdings LC1 having an office at 7 World Trade Center, iSO Greenwich· Street, 38th 
Floor, New ork, New York 10007, {the 11Grantor11

), aad The .People of the State of New 
York (the 'Grantee''), acting through their Commissioner cf the Department of 
Environment I Conservation (the "Conunissionct'', or "NYSDEC' or '1Departtnent" as the 
context requi ) wltb its headquarters located at 625 Broadway, Albany, New York 12233, 

WHE AS, the L~gislature of the State at New York bas declared that it is in the 
public intcrcs to encourage the remediation of abandoned and liJ<.ely contami!'lated properties 
(''brownfield ites11

) that threaten the hcaJth and vitality of the communities they burden while 
at the same ti e ensuring the protection of public h~alth and the environment: and 

WH REAS, the Legislature of the State of New York has .declarccJ that it is in aie 
public intere t to establish within the Department a statutory envirotl1"cntal remediation 
program tha includes the use of environmental easements as an enforceable means of 
ensuring the erfonnance of operation, maintenance, and/or monitoring r~quirements and of 
ensuring th potential restriction of futUre uses of rhe land, when an environmental 
remediation roject leaves residual contamination at levels !hat have been determined to be 
safe for a sp ific use. but not all uses, or which includes engineered structures that must ~ 
maintained t protected against damage to perfonn properly and be effective, or which 

dwater use or soil management restrictions; e.nd 

REAS, the Legislature of the State of New York h~ declared that ·an 
I easeJ:Jlent shall mean an interest in real property. created under and subject to 

the provisio of Article 71. Title 36 of the New York Swe Environmental Con~ervalion Law 
(

11ECL'') wh ch contains a. use restriction and/or a prohibition on the use of land in a manner 
inconsistent with engineering controls whi.ch are intended to ensure the long t1:mn 
effectiven of a brownfield site remedial program or eliminate potential exposure pathways 
to hazardo waste or petroleum; and; 

WH REAS, Grantor, is tho owner of rr::al property located in the City of New York, 
New York ounty, New York known and designated on the tax map of the Cily of New York 
as Block 10 9, Lot 1, being the same as that property conveyed to Grantor by deed on June 
J4, 1999, d recorded in the Land Records of the New York CoUIJty Cletk.at Reel 2909 Page 
1057, com rised of approximately 2.65 acres. and hereinafter more fully described in 
~~ttached hereto and made a pan h~eof (the "Controlled Property''); and 

WHkREAS, the Conunissioner does hereby aoknowledge that· the Department 
accepts this Enviromnental Easement in order to ensure tnc protectiQn of human health and 
the cnviro ent and to achieve the requirements for remediation established at this Controlled 
Property u ·1 such time as this Environmental Easement is extinguished pursuant to eCi. 
Article 71, i~le 36; and 

ISto W.wt CZ.., ltJ:Ht 
'ii.., l(Q;l1Jr; r :ii•w ri:1n 

.. , _________ _ 
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NOW HEREFORE, in considerution of the covena.nrs and mutual pfomises cantained 
herein and the enns and conditions of Brownfield Cleanup Agreement Number W2-l017·04·09, 
Orantor grants conveys and releases to Grantee a pennanent Environmental E;iseme11t pursuant 
to Artick: 71, itle 36 of the ECL in, o~ over, under1 and upon the Controlled· Property as more 
fuUy descnlle herein (''Environmental Easement''), 

l. o s. Grantor and Grantee acknowledge that the Purposes of this E.nviropmental 
Easement are: to oonvey to Grantee ·real property rights and interestS that will nm with the land 
h'l perpetuity i order to provide an effective and enforceable ?I'leai\$ of encauraging the reuse and 
redcvelopme of this Controlled Property aJ a level that has been :determined to be safe for a 
specific use hHe ensuring the perfonnance af _operation, maintenance, and/or monitoring 
requirements; and to ensure the potential restriction of futur~ uses of the land that are 
inconsistent ith the above-stated purpose. 

2. I · ti a.1 En · C ntro s. Tbc foJlowing controls apply to the use of the 
ControlJed P perty, run with the land, ere binding on the Gntntor and the Onintor•s successors 
and assigns, nd are enforceable in law or equity against any ownci of the Controlled Property, 
any lessees, nd any person using the Controlled Property: 

A. The Controlled Property may be used for residential, :commorcial, or Industrial 
use as long a the following long-tenn engin~ering controls are empioyed; 

(1) 

{2) 

The underground interlocldng sheet pile barrier wall installed-along a portion of 
the northrmt and southern property Jines, and fn a north south 11lignmenc 
approximately 3S feet west oftbe eastern prop~rty line of the Controlled Property 
as part of the Remedial ~lon ("RN1

) Plan approved for the Controlled Property 
by the NYSDEC on March 31, 200,, and d1..-pfctc:d in ~e drawing entitled 
"Environmental Engineering Control M€lasures Lot li" dated 04129/2005, 
numbeJ"ed E· l and attached hereto as Schedule B to this Enviromncntal Easement 
shall not be cut, removed or rendered ineffective by Giantor, Grantor•s successors 
and assigns, or any .lessees or perSons using the Cantro11ed Propertyi provided 
however, that incidental penetrations or cutting necessary for th(: in:1tallation Of 
electric1 gas, sewer, telephone and water cables, conduits, pjpes, attd mains may 
be made through the aforementioned underground interlocking sheet pile barrh:r 
wall in accordance with the Sile Management Plan (''SMP") Plan approved for 
Ihe Controlled Property by tlu: NYSOEC and any NYSDEC-approved 
amendments to the SMP Plan. and addi1ionally1 such incidental penetrations or 
cutting requires the ellpress writtc:n apl'roval of the NYSDEC and; 

The groundwater monitoring wells installed on the: Controlled. Property as part of 
the SMP Plan approved for the Controlled Property by the NYSDEC shall not, be: 
removed or rendered ineffective by Grantor. Grantor's successors and assigns, or 
any lessees and person$ using the ControUed Propeny without the express written 
approval of the NYSDEC, shall remain accessible at all ·times, and shall be 
inspecred and tested in accordance with the SMP Plan approved for the 
Controlled Property by the NYSDEC and any NYStJEC-approved amendments 

........ ; ... _ .... _ --
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to that SMP Pl~ 

(3) The groundwater on the Controlled Propcrty·shall not be used for at)y purpose 
unless it is first treated in a manner deemed eeceptable to the NYSDEC to render 
such groundwater safe for the purpose in which it will be used; 

(4) Any areas of the Contr0Iled Property that are· not occupied by strm;turcs shall be 
paved with concrete or asphalt or covered by at least four feet <?f recycled 
concrete aggregate or clean soil as approved by the NYSDEC; 

(5) Any excavation in any portion of the Controlled: Propeny, including but not 
limited to any excavation extending beJow a depth of ijfteen feet below grade 
surface in the areas of Controlled Property depicted in the drawing entitled 
1'Environmental Engineering Control Measures Lot I.'' dated 04/29/2005, 
numbered E· l and attached hereto as Schedule B to thiS' Environmental Easemertt 
and any proposed excavation in any other portion of tbe Controlled Property. 
including any excavation beneath the lowest elevation t1Qot slab of any bu!Jding 
or structure located on the Controlled Property, shall be perfonned in accordanco 
with the SMP Plan approved fQr the Controlled Property by the NYSDEC and 
any NYSDEC-approvcd amendments to that SMP Plan; 

(6) Any proposed excavation beneath the vapor .. proof membrane system installed 
beneath the area of the Controlled Property depicted ln Schedule B to · this 
Envjronmental Easement or extending to a depth of 20 feet or more below grade 
surface in any other area of tlie Controlled Property shaU be perf'onned in 
accordance with the SMP P!an approved for the Controlled Property by the 
NYSDBC and any NYSDEC-approved ame11dm~nts to that SMP Plan; and 

(7) Grantor shall provide all persons who acquire any interest in the Controlled 
Property a true and complete copy. of the SMP· Plan approved for ~e Controlled 
Property by the NYSDEC and all NY SD EC.approved amendments. to that SMP 
PliJn. 

B. The Controlled Property may not Pe use~ for a higher level of use s:u~h as 
unrestricted use and the above-stated engineering controls may not be discnntinued without an 
amendment or extinguishmcnt of this Environmental Easement · 

C. Grantor coven11nts and agrees that until sucb lime as the Environmen1al Easement 
is ex.tingui hed in accordance with the requirements or Article· 71, Title 36 of ifie ECI.., the 
property d~ and all 5Ubsequent insJmments of conveyance relating ta the Controlled Property 
sh.all state ir at least fifteen-point bold-faced type: 

T s property is subject to an .environmental easement · 
bed by the New York State D:epartment of · 

• ' ' . • ' . ·-.. - .......... · ~ ~ ····---... 
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En4onmental Conservation pursuant tQ Title 36 of 
Articre 11 of the Environmental Conservation Law. 

D. !Orantor covenants and agrees that this Envi~nmental Easement shall be 
incorporated i full or: by reference in any leases, licenses, or other.instruinents grantin~ a right 
to use the Coo oiled Property. 

E. Grantor covenants and agrees that it shall annually, or such time as NYSDEC 
may a1Jow1 s bmit to NYSDEC a written statement by an expert the NYSDEC may find 
acceptable ce ifying under penalty of perjury that. the controls employed at the. Controlled 
Property are nchanged from the previous certificati.on or that any changes to the controls 
employed at e Controlled Property were approved by the NVSDEC, and that nothing has 
occurred tha would impair the ability of such control to protect the public health and 
environment r consrirote a violation or failure td t;omply with any Site Management Plan for 
sucb controls and giving access to such ControJled Property lo evaluate continued maintenance 
of such contr ls. 

3. i ht o nter and ns Grantee, its agents, e~ployees, or other. representati~ of the 
State may eri er and inspect the ContrQllcd Property in a reasonable manner end at reasonable 
times to assu e compliance with the above-stated restrictions. 

4. Res ed G tor's Ri ts. Orantor re~e$ (or itselfi its Msigns, rcpmsentatives1 and 
successors i interest with respect to the Controlled Property, atl rights as fee owner of the 
Controlled P opel't)', including: 

Use of the Controlled Property for all purposes' not inconsistent with, or limited 
flhis Environmental Easament; 

2. The right to give, sell, assign1 or otherwise ·transfer the underlying fe~ in terr: st to 
the Control! Property by operation of Jaw, by deed. or by indenture, subject and subordlnate to 
this Environ ental Easemcnti · 

5. Enforc ent. 

A. This cnvironmen~l easement is enforceable in ·1aw or equity in perpetuity by 
Orantor. G ntee, or any affected local government, as defined in BCL Section 71-3603, against 
the owner o lhe Property, any lessees, and any person u~ing the land. Enforcement shatl not J:>e 
defeated be 

1 aus~ of any subsequent adverse possession, !aches, estoppel, or waiver. lt is not a 
defens~ in y action to enforoe this environmental eascme11t that: it i.s not appurtenant to an 
interest in r l property; it is .not of a character that has been ~cognized traditionally at ~omrnon 
law; it imp · ses a negative burdenj it imposes il.ffinnative obligations upon the -owner of :my 
interesl in t e b\lrdcned property: the benefit does not touch or concern real propetty; there;~ no 
privity of e~ ate or of contract; or it imposes an unreasonable restraint on alienation. 

B. If any person intentionally violates this environmental CMement, the Grantee mliy 
revoke the Certificate of Completion provided under ECL Article 27, Title 14, or the 

P.07/25 
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Satisfactory C'.¢mpletion of Project provided under £CL Article 56, Title 5 with ·rtspect to the 
Controlled Property. 

C. :orantte sball notify Gtantor of a breach or suspeqted breach of any of the 1erm.s 
or this Enviro?:· mental Easement. Such notice shal1 set fortn h.ow Grnntor can ~ure suc.h breach 
or suspected reach and give Grantor a reasonab!(: amount of tiine from the date af receipt of 
notic:c in whi h to cure. At the expiration of such period of time to cure. or any ~xtcnsions 
granted by O~tee, the Grantee shall notify Granter of any failure ro adequately cure the breach 
or ~uspected ~reach. Granto~ sball th~ have a rea_sonable amount of time from receipt of ~uch 
notice to cure.1 At fue expiration of said second penod, Grantee may tommance :any proceedings 
and take any1 other appropriate action reasonably neccssitry ta remedy any breach of this 
EnvironmentBj~ Easement in accordance with ~pplicable law to require compliance with the terms 
of this Environmental Easement. 

D. 1 The failure of Grantee to enforce any of the terms contained herein shall not be 
deemed a waiver of a.:1Y such.t~ nor bar its enfon;cment '.ig?ts in the evc;:nt of a subsequent 
breach of or tjoncomphance with any of the terms of this Environmental easement. 

6. NQticf. Whenever notice lO the S~te {other than the annual certification) or approval 
from tfle Stat is required, the Plll't)' providing such notice or seeking such approval shaJl identify 
the Conn:allt;(l Property b¥ referen_cing .its County tax map num~r or the Libet nnd Page or 
computenz.ed system trackmg!identtfication number and address· correspondence to: 

. Di"Yis on of Environrnental Enforcement 
Offic of General Counsel 
New ork State Department of Environmental-Conservation 
625 roadway 
Alba y, New York 12233·5500 

Such corresijondooce shall be delivered by hand, or by registei:ed mail or by Certified mail and . 
return receipt requested. Tbc Parties may pro".ide for ?thet ·means of receiving and 
comrnunica.tjng notices and responses to requests for approval. , 

7. Rr;c::ordagon. Grantor shall record this Instrument, within.thirty (30) days of execution of 
this instrumtt by the Commissioner or her/bis authorized reprc:sentati'1e in the office of the 
recording o 1ccr for the county or coUl'lties where the Property is sihJated in the matuter 
prescribed · Article 9 of the Real Property Law. . 

8. Amdn men . This environmental easement may be amended only ~Y ru:t amendment 
executed b the Commissioner of the New York State Department of Environmental 
Conservati 11nd filed with the office of the recording officer for the county or counties where 
the Controlled Property is situated in the manner prescribed by Article: 9 of the Real Property 
Law. 

9. ExtihgyJshment. This environmental casement may be ex,tinguished. only by a relc:ase by 
the Comrni$siot1er of the New York State Department of Environmental Conservation and filed 
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with the offic~ of the r. ecording officer for the county or counttcs where the Property is situated 
in the mannerjprescribed by Article 9 of the Real Property Law. 

I 0. Joint bbligatio..n. If there are two or more partic:S identified as Grantor herein, the 
obligations i~posed by. this instrument upon them shall be joint and several. 

IN WJTNl.SS WHEREOF~ Grantor has caused this instrument 10 be signed in 
its name. 

THIS ENVIRONMENTAL E;\SEMENT JS,.H~REBV 
ACCEPTED BY THE PEOPLE O.F THE STATE OF 
NEW YORK. Acting 'By and Throush the Department of 
Environmental Conservation 

By: 
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Grantor's A~kuowledgement 

STA TE OF N!BW YORK ) 
) ss: 

COUNTY OF #ldl ~ ) 
On the f.Jlt day of /b.vl.11./1µ· _int~ year 200L_:. before me, 

the undersigned, personally appeared tJl,b 'di' Z W¥ 1 personally 
known to me or proved to me on the basis ofsati.,factory e?dencc to be the indivtdual(s) 
whose name. ~s (arc) subscribed to the within instnuncnt and acknowledged :to me..tbat 
he/she/ executed the same in his/her/ capacity as Commissioner of the State ofNew York 
Department qf Envirorunental Conservation, and that by his/heir/ siguatur~. on the 
instrument. the individual, or the person upon behalf of Which the indivfdual acted, 
executed the instrument. 

Grantee's A;ckaowledgemeut 

STATE OF NEW YORK ) 
) ss: 

coUNrv OF A v.8A-PY ) 
Onllle J.O~dB.yof ~ ~·~~2oo_L,beforeme, 

the undersigned, personaJlyappcared =t:· '· ~'t f1kt · , per50nal1y 
known to m~ or proved to me on the basis of satisfactory evidence to be the indiyidual(s} 
whose name is (are) subscribed to me within lnstrument and acknowledged to n'.le that 
he/she/ ex.ccuted the same in his/her/ capacity as Commissioner of the State of New York 
Department t0f anvirorunentaJ Conservation, and that by his/her/ signature on the 
instrument, the individual, or the person upon behalf of which lbe individual acted, 
executed tha instrument. 
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The River Place 1, West 42nd Street Gas Works Sile (Sito No. C23 I 024) consists 
of all that par~! of real property commonly known as 640 West 42 Street in the County, 
City, and State; of New York, and designated as Block ID891 Lot Jon the Tax Map of the 
City of New "(ork. The metes and bound& description of the River Pleet: I, West 42nd 
Street Gas Works Site is as follows: 

ALL that certain plot. piece or parcel of land, situate. lying and being in the 
Counry, City and Smte of New York, bounded and described as foHows: 

BEGINNING at lbe comet formed by the intersection of the northerly line of West 41 st 
Street With the easterly line of 12th A venue, prior to widening; 

RUNNING THE~CE. northerly along the easterly. line of 12~ Avenue, 198 feet 103/4 · 
inches to the comer formed by the intersection or the ·easterly line of 12th A venue with 
the so\'ltherly line of West 42nd Street; 

THENCE, easterly along the southerly line _ofWest.42nd Street S6S feet 7112 inches; 

THENCEl southerly parallel with the ca:itcrJ:v line of 12th Avenuci, prior to widening., 79 
feet 0 inches; 

THE~CE. westerly parallel with the southerly line of West 42nd Street, 53 feet O inches; 

THE~CEs soiltherly parallel with the easterly line of 12th Avenue, prior to widening, 71 
feet 9' inches; 

. . 
THENCE, easterly parallel with the northerly line of West 41st Street, 9 feet l 0 inches; 

THE~~-CE, southerly parallel with the easterly line of 12th Avenue, prior to widening, 46 
reet 9 inches to a point in the northerly line of West 41 st Street; and 

THENCE, westerly along the ncmherly line of West 41st Street 542 feet 4 inches to the' 
point or place of BEGINNING. 

TOGETBJ!;R. WITH the Easements contained in the Reciprocal Easement Agreement made by 
and bctweep Rivet Place I LLC arid River Place II LLC, dated as of Ju~ 14, · 1999, reoorded 
July B. 1999 in Reel 2909 page 1160 in the O.ffice of the New York City Reglster, County of 
New York. 



DEC-19-2006 11:40 TITLE ASSOCIATES INC 212 750 1317 P.12/25 

SCHEDULED 

ENGJISEEglNG DRAW1NGJ!EPJCTJNG SHEET PILE BAR!YER .WALL.AND, 
PROPERTY AR£AS UNDERLAIN BY RQA flLL .A;,ND VAPQR·MEM'.B~ 

SYSTEM 



DEC-19-2006 

.• 
r 

~ 
=- "'~'H't ~g l r~ 
~ .. e~~i~ 
~ .-::'15~ tf ~ ~~ ::. e~£ 

~! 2~l .. i -~t ""~ ;.-
~· 112-e@ ~~ ~;1 
!!· r· ::-.:= _-,7=-~ 

~§ ~fi~ ~ 
·l 1rt ; ~· i 0: i \; .h 
~ ~r f;:; l 6~ 

f I . , 
I 
I i' 
I 

' ' 

I lTf l1rm 1£: 
I iir' d I~ 11 r1 
i Ii! 

l- m 
I 

.....,.l 

J 
Wi 
~~IJ . ~ 
tl~~ 
~~! 
--?i 
.. # 

x~:~ 
;a~ 
~~t 
o.~;t 

{~:; 
t~ 

j =<, ,!Ii 
~h 
~ ... 

~~ 

11'=40 

J· Ii 
~ 
~ 
I 
~ 
~ .. 
:11 
'I. . 
;: 
(! 

nr m . .spJ . 
~~{ 
~ ~ 

-~~ 
ig~ 
~~~ i!J a< 
;ill 
ii 9 

~n 
f li ll'f 

fOIJ 

fl! i~ 

if 

TITLE ASSOCIATES J NC 212 750 1317 P.13/25 

~ . . ,: I 

·~·~·~ .. 
... , !l 

1. ,. 

I I~ 

l1 

1: ./ ,. 
11 . .f .. 

l .. :j ,. J .. ;. i· ·r . ·' 

JI s i 

i § 
I: I ... 

.. I 

' · 

f , ; 

r 

. .. ,~ Ii 
' 
""· I 

I. 

I: .,. 
\' 

j 

' Ii 

.; 

I 
i ,. 

-1 

: l 
I 

1 

.. I 

i 
!, 

J: ... . 
I 

.. .v r 

:.J 



~· 

DEC-19-2006 1i :41 TITLE ASSOC £ATES l f\C 212 ?50 1317 P. 15/25 

ENVIRONMENT AL EASEMENT 

THJS INDENTURE made thh; 1ftay of :Jlau.ie£ 1 200-' between ;River 
Place II LLC, having an office at 7 World Trade Center, 250 Greenwich Stree~ 38th Floor, 
York, New York 10007, (the "Grantot'), and The People of the St:ate of ~cw York (the 
''Grantee"), acting through their Commissioner of the Departmenr of Environmental 
Conservation (the "Commissioner", or 0 NYSUEC" or "Department" as tnc context 
requires} with its headquarters located at 625 Broadway, Albany, New York 122.33, 

WH~REAS, the Legislature of the State of New York has declared that it is in the 
public int~st to encourage the remediation of abandoned · and · likely contaminated 
properties Clbrownfield sites") that threaten the health and vitality of the communities they 
burden whiJe al the same time ensuring the protection of public health and the 
environrneni; and 

WHEREAS, the Legislature of the State of New York has declared that it is in the 
public inter¢st to establish within the Department a statutory environµiental remediation 
program thi¥.t includes the use of environmental easements as an enforceable means of 
ensuring th~ performance of operation, maintenance, andlor monitoring rcqµirements and 
or en~uring the potential restriction of future USC$ of the land, when an env1ronmental 
remediation, project leaves residual contamination at levels that have been determined to be 
safe for a specific use, but not all uses, or which includes engineered structures that must 
be maintained or protected against damage to perfonn properly and be effective, or which 
requires groundwater use or soil management restrictions; and 

WHIEREAS, the Legislatl,J?e of the State of New York h~s declared that an 
environmen~a1 easement shall mean an interest in real property, created .under and subject 
to the proYisions of Article 71, Title 36 of the New York State BiwironmentaJ 
Conservatiqn Law ("ECL") whic.h contains a use restriction and/or a prohibition on the use 
of land in a manner inconsistent with engineering controli; which are intended to· ensure lhc 
long tenn ~ffectivcness of a brownfield site remedial program or eliminate potential 
exposure pathways to hazardous waste or petroleum; and 

WHiEREAS, Grantor, is the owner of real property located in tlte City of New 
York. New York County, New York known and designated ·011 the tax map of the City of 
New York {is Block 1089, Lot 3~ being the same as that property conveyed to Grantor by 
deed on June 14, 1999, and recorded in the Land Records of the New York County Clerk at 
Reel 2909 Ii' age l 057, comprised of approximately 0.973 acrea, and hereinafter more fully 
described iin Schedule A attached hereto and made a ·part hereof (the "Controlled 
Property"); and 

W$REAS, the Commissioner does hereby acknowledge that $e Department 
accepts this· Environmental Basement in order to ensure the: protection of human health and 
the environment and to achieve the requirements for remediation established at this 
Controlled Property UiltiJ such time as this Environmental ·Easement is extinguished 
pursuant to ECL Article 71, Title 36; and 

ll/A :11 r.i. A~l.la 
··)few lrorit, New tork · 
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NOW THEREFORE, in consideration of the covenants and mutual promises: 
contained herein and the terms and conditions of Brownfield Cleanup Agreement Number 
W2-1018·04-09, Gtantor grants, conveys and releases to Grantee a permanent Environmentali 
Easement pursuant to Article 71, Title 36 of the ECL in. on~ over, under, and upon the 
Controlled Property as more fully described herein ("Environmental Easement,'). 

I. Purposes. Grantor and Grantee acknowledge that the Purwses of this Environmental. 
Easement are; to convey to Grantee real property rights and interests that will r.un with the 
land in perpetuity in order to provide an effective and enforceable means of ~ncouraging the 
reuse and re4evelopment of this Controlled Property at a level that has been dc:tc:rmincd to be 
snfe for 11 specific use while ensuring the performance of operation, maintenance, and/or 
monitoring requirements; and to ensure the potential restriction of future uses of the land that 
are inconsistent with the abov~stated purpose. 

2. Instit!Jtional wd Engineering Controls. The following controls apply to the use of the 
Controlled Property, nm with the land, are bindfog on the Orantor and the Grantor's 
successors iµid assigns, and are enforceable in law or equity against ~y owner of the 
Controlled Property, any lessees, and any person using the Controlled Property: 

A. The Controlled Property may be used for residential, comrnercjal, or industrial 
use as long as the foJiowing long-tenn engineering controls are employed: 

( 1) The underground interlocking sheet pile barrier. wall installed along the 
northern, southern, eastern, and wcstem property lines of the. Controlled 
Property as part of the Remec!ial Action (''RA") Plan approved for the 
Controlled Property by the NYSDEC on March 31, 2005, and depicted in the 
drawing entitled "Environmental Engin~ring Control Measures Lot 3," dated 
04/29/2005, numbered S-2 and attached hereto as Schedule B to this 
Envlronmetttal Easement shall not be eut, removed, or rendered ineff ectivc by 
Grantor, Grantor's successors nnd assigns, or any lessees and persons using the 
Controlled Property; provided however, that incidental pene1rations or cutting 
necessary for the jnstallation of elecaic, gas, sewer, telephone and water 
cables, conduits, pipes, and mains may be made through the aforementioned 
underground interlocking sheet pile barrier wall in. accordance with the Site 
Management Plan ("SMP'') Plan approved for tbe Controlled Property by the 
NYSDEC and any NYSO.EC-approved amendments to ihe SMP Plan, and 
additionally, such .incidental penetrations or cutting requires the express 
written approval of che NYSDEC and; 

(2) The groundwater monitoring wells installed· on the Controlled 'Property as part 
of the SMP Plan approved for the Controlled Property by the NYSDEC shall 
not be removed or rendered ineffective by Grantor, Grantor's succ~ioors and 
assigns, or any less~es and persons usiJJg the ContrQJlcd Property without t~e 
express written approval of the NY SD EC, shall remain accessible at all times, 
and sh.all be inspected and tested in accordance with the SMP Plan approved 
for the Controlled Property by the NYSDEC and any NYSOEC·approved 
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amendments to that SMP Plan; 

(3) The groundwater on the Controlled Property shall not be used for any purpose 
unless it is first treated in a manner deemed acceptable to the NYSDEC to 
render such groundwater safe for the purpose in which it will be used; 

( 4) The vapor-proof membrane system installed beneath the area of the Controlled 
Property depicted in Schedule B to this Environmental Easement as part of the 
NYSDEC-approved RA Plan for the Controlled Property shall. not be removed 
or rendered ineffective by Grant(>r1 Grantor's successors and assigns, or any 
lessees and persons using the Controlled Property without the express written 
consent of the NY SD EC; 

(5) Any proposed excavation beneath lhe vapor-proof membrant= system installed 
beneath the area of the Controlled Property -depicted In the drawing entitled 
"Environmental Engineering Control Measures Lot 3," dated 0412912005, 
numbered E-2 and attached hereto as Schedule B to this Environmental 
Easement or extending to a depth of 20 feet or more below grade surface in 
any other area of the Controlled Property .shall be perf onned irt accordance 
with the SMP Plan approved for the Controlled Property by the NYSDEC and 
any NYSDEC·approvcd amendments lo that SMP Plan; a:nd 

(6) Orantor shaU provide all persons who acquire any interest in !he Controll~ 
Property a true and comJ)lete copy of the SMP Plan approved for the 
Controlled Property by the NYSDEC and all NYSDEC-approved amendments 
to that SMP Plan. 

B. Tbe Controlled Property may not be used· for a higher leveJ· of use such ·llS 
unrestricted use and the above~statcd engineering controls may not be discontinued without an 
amendment or e~tinguishment of this Envirorunental Easement. 

C. Grantor covenants and agrees that until such time as the .Environmental 
Easement i$ extinguished In accordance with the requirements of Artic1e 711 Title 36 of the 
ECL, the property deed and all subsequent instruments of conveyance relating to tbc 
Controlled l?roperty shall state in at least fifteen-point bold--faced type: 

This property is subject to an environmental eas.em:ent 
hel~ by the New York State Department of 
Enyironmental Conservation pursuant to Title 36 of 
Article 71 of th~ Environmental Conservation Law. 

D. , Orantor covenants and agrees that this Environmental Easement shall b~ 
incorporate~ in full or by reference in any leases, licenses, or other b1struinent.s granting a 
right to use the Controlled Property. 
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E. Grantor covenants and agrees that it shall annually. or such time as NYSDEC 
may allow, submit to NYSDEC a written stat~ent by an .exilert the NYSDEC may find 
acceptable certifying under penalty of perjury that the cetntrols employed· at the Controlled 
Property are unchanged from the previous certification or that any changes to the controls 
employed at the Controlled Property were approved by the NYSDEC. and that ·nothing h~ 
occurred that would impair the ability of such control to protect the public health and 
environment or constil'ute a violation or failure to comply with any Site Management Plan for 
such controls and giving access to such Controlled Property to evaluate continued 
maintenance of $Uch controls. 

3. Right to Enter and Inspect, Grantee, its agents, ~ployces, or other representatives of 
the State may enter and inspect the Controlled Property in a reasonable. mann.er and at 
reasonable times to assure compliance with the above-stated restrictions. 

4. Reserved Grantor'~ Rigb!J. Grantor resorves for itself, its assigns; representatives. and 
successors in interest with respect to the Property, all rights as fee owner of the Controlled 
Property, including: 

l. Use of the Controlled Property for all P.wpos~s not inconsistent with , or 
limited by Ille tenns of this Environmental Easem~nt; 

2, The right to give, seJI, assign, or otherwise transfer the underlying fee interest 
to the Controlled Property by operation of law, by deed, or by indertiurc, : subject and 
subordinate to this Environmental Easement; 

5. Enforcement. 

A. This ~viromnental easement la enforceable .in Jaw or equity in pe,rpetuity by 
Grantor1 Qrantee, or any affected local govcmmcnt, as defined in E€L Section 71·3603, 
against the owner of tho Property. any lessees, and any person ".using the land. Enforcement 
shall not Qe defeated because of any subsequent adverse possession; !aches, estoppcJ, or 
waiver. It is not a defense in any action to enforce this environ!llental e~mertt th~t: it is not 
appurtelll!.nt to an interest in real property; it is not of a character that ·has. been recognized 
tradiLionally at common law; it imposes a negative burden; it imposes affinnative obligations 
upon the owner of any interest in the burdened property; the benefit does not touch or concern 
real property; there is no privity of estate or of contract; or it imposes an unreasonable rei.traint 
on alienation. 

B. If any person intentionally violates this environmental ~scrnent, the Grantee 
may revoke the Certificate of Completion provided under ECL Article 271 Title J 4, or the 
Satisfactory Completion of Project provided under ECL Article 56, Title S with respect to the 
Controlled Property. 

C. Grantee shall notify Gmitor of a breach or suspe~ted breach of any of the tenns 
of tbis Environmental Easement. Such notice &hall set forth how Orantor can c~ soch breach 
or suspected breach and give Grantor a reasonable amount of time from the date of receipt of 
notice in which to cure. At the expiration of such·period of time to cure, or any extensions 
granted by Orantec, the Grantee shaU notify Gtantor of any failure to adequately curo the 

I 
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breach or su pected breach. Grantor shall then have ll reasonable amount of time from receipt 
of such noti e to cure. At the expiration of said second period, Grantee may commence any 
proceedings and take arty other appropriate acrion reasonably. necessary to rerriedy any breach 
of this Envi onmental Easement in accordance with applicable law to require compliance with 
the terms of is Environmental Easement. 

D. The failure of Grantee to enforce any of the terms contained·herein shall.not be 
deemed a w iver of any such term nor bar its enforcement rig~ts in the event, of a subsequent 
breach of o noncompliance with any of the terms of this Environmental easement. 

I . 
6. Notihe. Whenever notice Co the State (other than the annual certification) or approval 
from the State is required, the Party providing such notice or seeking such approval shall 
identify the Controlled Property by referencing its County tax map number or the Liber and 
Page or computerized system tracking/identification number and address correspondence to: 

Di~sion of Environmental Enforcement 
Office of General Counsel 
New York State Department of Environmental Conservation 
625 Broadway 
Albany, New York 12233.ssoo 

Such corresPQndence shall be delivered by hand, or by registered mail or by Certified mail and 
return receipt requested. The Parties may ·provide for other means of receiving and 
conununicating notices and n:spon11es to requests for approval. · 

7. Recordation. Gnmtor shall record this instrument, within thirty (30) days ofe,.~outi9n 
of this Instrument by the Commissioner or her/bis authorized· representative~ the office of the 
recording officer for the county or counties where the Property is situated in the manner 
prescribed by Article 9 of the Real Property Law. 

8. Amendment. Thi$ environrnental easement may be amended only by an amend~ent 
executed by the Commissioner of the New York State Depanment of· Environmental 
Conservatipn and ·filed with the office pf the recording officer for the cqunty oc couriti~ 
where the Property is situated in the manner prescribed by Article 9 of the Real Property Law. 

9. Extjnguishment. This environmental cuscment may be.extinguished only·by a rel~ 
by the Commissioner of the New York State Department of Environmental Conservation:and 
filed with the office of the r~ording officer for tho county or counties where the Property is 
situated in the manner prescribed by Article 9 of the Re.al Property Law. 

I 0. Joipt Obligi}tion, If there are two or more parties identified as G!antor berei~. the 
obligations imposed by this instrument upon them shall be joint and several. 

IN WITNESS WHEREOF, Gra111or bas caused.this instrument to be signed ln its 
nama. 

River Place II. LLC 
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River Place Il, LLC By RPII Developer Corp. 
Managing Member 

By:~•zq 
Title: / C.~ J\d':5' 

Date: ;,1~1~' . ~ 

THIS ENVIRONMENT~. EASEMENT JS H~REBY 
ACCEPTEDBVTHEPEOPLEOFTHESTATE 

OF NEW YORK. Acting By and Through the 
Department of Environmental Conservation 

By. k11' ~( 
Denise M. Sheehan. ~ssioner 

-
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Grutor's iAcknowledgemeut 

STATE OF NEW YORK ) 
) ss: 

COUNTYOF J/ewf¥KI) 
Onjthe f6" day of /tclJep/.q, , in the year 2oo_fi__, ·'before me, the 

undersign9<1, personally appeared (i(i W,,,e ~ , personally known to me 
or proved ~o me on the basis of satisfactory eVice to be the individual(s) >whose name is 
(are) subs~ribed to the within Jnstrument and acknowledged to me that he/.she/ executed the 
same in !lislher/ capacity as Commissioner of the State of N~ York Departmi:i,t of 
EnviroMl~ntal Conservation, and that by his/her/ signature on the instrument, the individual. 
or the perspn upon behalf of which the individual acted, exeeuted the instrument. 

Grantee's Ackoowled1ement 

STATE OF NBW YORK ) 
) ss: 

COUNTY OF AiBAAJY ) 
O\t the P.O ,,fo. day of #4 == . in the~ 200-'-., bcfon: me) the 

undersign;c<l. personallyappcared=l/r SltN~ . personatly known : t~ me 
or proved to me on the basis of satisfactory· evidencQ to be the individual(s) whose ruune is 
(are) s~uribed to the within in$tnunent and acknowledged to·me that he/she/ executdi the 
same in his/Mr/ capacity as Commi&sioncr ·of the State of New York Department of 
Enviro ental Conservation, and that by hi&'her/ signature on the i~_strumcnt, the indivjdual. 
or rhe pe~on upon behalf of which the individual acled, executed the instrument. · 

... 
' 

·I 
' 

. ' 

"' 
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SCHEDULE A 

Metes and Bounds Description 
of River Place ll Site 

212 750 1317 P.22/25 

The ~ivc::r Place II, West 42nd Street Gas Works Site (Site No. C231012) consists of 
all that parcel of real property commonly known as 640 West 42nd Street in the County, City, 
and State otiNew York, and designated as Block 1089, Lot 3 on the Tax Map of the City of 
New York. The metes and bounds description of the River Place JI, West 42nd Street Gas 
Works Site is. as follows: 

ALL. that eenain plot, piece or parcel of land, sitUMe, lying and being in. the 
County, City imd State of New Yor~ bounded and described as fpllows: 

BEGINNING at the comer fonncd by the intersection of the northerly side of West 
4lst:Street with the westerly side of 11th Avenue in the County, ~ity and State ofNcw 
York; 

RUNNING THENCE, westerly Blong the northerly side of W~st 41si Street, 257 feet 
8 inches; 

THENCE, northerly parallel with the westerly side of 11th Avenue, 46 feet 9 inche&;. 

THENCE, westerly paraUel with the northerly side of West 4Jst Street, 9 feet ·10 
inc:qes; 

mENCE, northerly parallel with the westerly side of 11th A venue, 7 l feet 9 inc he~; 

THENCE. easterly.parallel with the northerly side of West 41st'Street, 53 feet; . 

THENCE. northerly p!U'allel with the westerly side of 11th A venue, 19 feet to Uie 
southerly side of West 42nd Street: 

1'RiENCE, easterly along the southerly side of West 42rid Street, 214 feet 6 inches·to 
the corner formed by the intersection of the southerly side of West 42nd Street with 
the westerly side of 11th A venue; and 

THENCE, southerly along the westerly side of 11th Avenue, 197 feet 6 inches to the 
poim or place of BEGINNING. · 

TQGETHER Wim the Easements contained in the Reciprocal' Easement 
Agtcemcnt made by and between Rlver Place I LLC and River Place II LLC, dated as 
of June 14, 1999, recorded July 8, 1999 in Reel 2909 page 1J60 in·the Office of.the 
New York City R.t:gister, County of New York. 
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SCHEDULE·B 
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