
County: Kings Site No: C 224102 BCA Index No: W2-1054-05-03

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

TIDS INDENTURE made this /3/0- day of Oc.+Vber , 20!!..., between
Owner(s) BBM llC, having an office at 30 Morgan Avenue, Kings County, State of New York
(the "Granto,"), and The People of the State of New York (the "Grantee."), acting through their
Commissioner of the Department of Environmental Conservation (the MCommissioner". or
wNYSDEC" or wDepartment" as the context requires) with its headquarters located at 625
Broadway, Albany, New York 12233.

WHEREAS, the Legislature of the State ofNew York has declared that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties ("sites")
that threaten the health and vitality of the communities they burden while at the same time
ensuring the protection of public health and the environment; and

WHEREAS, the Legislature of the State of New York has declared that it is in the public
interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means of ensuring the
perfonnance of operation, maintenance, andlor monitoring requirements and the restriction of
future uses of the land, when an environmental remediation project leaves residual contamination
at levels that have been determined to be safe for a specific use, but not all uses, or which includes
engineered structures that must be maintained or protected against damage to perform properly
and be effective, or which requires groundwater use or soil management restrictions; and

WHEREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real property, created under and subject to the provisions of
Article 71, Title 36 of the New York State Environmental Conservation Law ("ECl") which
contains a use restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which are intended to ensure the long tenn effectiveness of a site remedial
program or eliminate potential exposure pathways to hazardous waste or petroleum; and

WHEREAS, Grantor, is the owner ofreal property located at the address of353 McKibbin
Street in the City ofNew York, County ofKings and State ofNew York, known and designated on
the tax map of the County Clerk ofK.ings as tax map parcel numbers: Section Block 3083 Lot
16 and 30, being the sarne as that property conveyed to Grantor by deed dated August 5, 1996 and
recorded in the City Register of the City ofNew York in Reel 3825 at Page 75 The property subject
to this Environmental Easement (the "Controlled Property") comprises approximately 1.07 ±

acres, and is hereinafter more fully described in the Land Title Survey dated May 19, 2011
prepared by Perfect Point Land Surveying RT, which will be attached to the Site Management
Plan. The Controlled Property description (the "Controlled Property") is set forth in and attached
hereto as Schedule A; and

WHEREAS, the Department accepts this Environmental Easement in order to ensure the
protection ofhwnan health and the environment and to achieve the requirements for remediation
established for the Controlled Property until such time as this Environmental Easement is
extinguished pursuant to ECl Article 71, Title 36; and

NOW THEREFORE, in consideration of the mutual covenants contained herein and the
terms and conditions ofBrownfield Cleanup Agreement Index Number: W2-1 054-05-03, Grantor
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conveys to Grantee a pennanent Environmental Easement pursuant to ECL Article 71, Title 36 in,
on, over, under, and upon the Controlled Property as more fully described herein ("Environmental
Easement-)

1. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land in
perpetuity in order to provide an effective and enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level that has been determined to be safe for a
specific use while ensuring the perfonnance of operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the
above-stated purpose.

2. Institutional and Engineering Controls. The controls and requirements listed in the
Department approved Site Management Plan ("SMP") including any and all Department approved
amendments to the SMP are incorporated into and made part of this Environmental Easement.
These controls and requir~ments apply to the use of the Controlled Property, run with the land, arc
binding on the Grantor and the Grantor's successors and assigns, and are enforceable in law or
equity' against any owner of the Controlled Property, any lessees and any person using the
Controlled Property.

A. (I) The Controlled Property may be used for:

Commercial as described in 6 NYCRR Part 375-I.8(g)(2)(W) and Industrial
as described in 6 NYCRR Part 375-I.8(g)(2)(iv)

(2) All Engineering Controls must be operated and maintained as specified in
the Site Management Plan (SMP);

(3) All Engineering Controls must be inspected at a frequency and in a manner
defined in the SMP.

(4) Groundwater and other environmental or public health monitoring must be
perfonned as defined in the SMP;

(5) Data and infonnation pertinent to Site Management of the Controlled
Property must be reported at the frequency and in a manner defined in the SMP;

(6) All future activities on the property that will disturb remaining
contaminated material must be conducted in accordance with the SM?;

(7) Monitoring to assess the perfonnance and effectiveness of the remedy must
be perfonned as defined in the SMP.

(8) Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the remedy shall be perfonned as defined in the SM?

(9) Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.
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B. The Controlled Property shall not be used for Residential or Restricted Residential
purposes, and the above-stated engineering controls may not be discontinued without an
amendment or extinguishment ofthis Environmental Easement.

C. The SMP describes obligations that the Grantor assumes on behalf of Grantor. its
successors and assigns. The Grantor's assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system. and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Department's detennination
that the Controlled Property is safe for a specific use, but not all uses. The SMP may be modified in
accordance with the Department's statutory and regulatory authority. The Grantor and all
successors and assigns, assume the burden of complying with the SMP and obtaining an up-to-date
version of the SMP from:

Site Control Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, New York 12233
Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy of the SMP that the Department approves for the Controlled
Property and all Department-approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easement
is extinguished in accordance with the requirements of ECL Article 71, Title 36 of the ECl, the
property deed and all subsequent instruments of conveyance relating to the Controlled Property
shall state in at least fifteen-point bold-faced type:

This property is subject to an Environmental Easement
held by the New York State Department of Environmental
Conservation pursuant to Title 36 of Article 71 of the
Environmental Conservation Law.

F. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to
use the Controlled Property.

G. Grantor covenants and agrees that it shall arulUally, or such time as NYSDEC may
allow, submit to NYSDEC a written statement by an expert the NYSDEC may find acceptable
certifying under penalty of perjury, in such fonn and mann~ as the Department may require,
that:

(1) the inspection of the site to confinn the effectiveness of the institutional and
engineering controls required by the remedial program was perfonned under the direction of the
individual set forth at 6 NYCRR Part 375-1.8(h)(3).

(2) the institutional controls and/or engineering controls employed at such site:
(i) are in-place;
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(ii) are unchanged from the previous certification, or that any identified
changes to the controls employed were approved b the NYSDEC and that all controls are in the
Department-approved fonnat; and

(1ii) that nothing has occurred that would impair the ability of such
control to protect the public health and environment;

(3) the owner will continue to allow access to such real property to evaluate the
continued maintenance of such controls;

(4) nothing has occurred that would constitute a violation or failure to comply
with any site management plan for such controls;

(5 the report and all attachments were prepared under the direction of, and
reviewed by, the party making the certification;

(6) to the best of his/her knowledge and belief, the work and conclusions
described in this certification are in accordance with the requirements of the site remedial program,
and generally accepted engineering practices; and

(7) the infonnation presented is accurate and complete.

3. Right to Enter and Inspect Grantee, its agents, employees, or other representatives ofthe
State may enter and inspect the Controlled Property "in a reasonable manner and at reasonable
times to assure compliance with the above-stated restrictions.

4. Reserved Grantor's Rights. Grantor reserves for itself, its assigns, representatives, and
successors in interest with respect to the Property, all rights as fee owner of the Property,
including:

A. Use of the Controlled Property for all purposes not inconsistent with, or limited by
the terms of this Environmental Easement;

B. The right to give, sell, assign, or othenvise transfer part or all of the underlying fee
interest to the Controlled Property, subject and subordinate to this Environmental Easement;

5. Enforcement

A. This Environmental Easement is enforceable in law or equity in perpetuity by
Grantor, Grantee, or any affected local government, as defined in ECL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not of a character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the burdened property; the benefit does not touch or concern real property; there is no
privity of estate or of contract; or it imposes an unreasonable restraint on alienation.

B. If any person violates this Environmental Easement, the Grantee may revoke the
Certificate of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the terms of
this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or
suspected breach and give Grantor a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any extensions granted by
Grantee, the Grantee shall notify Grantor of any failure to adequately cure the breach or suspected
breach, and Grantee may take any other appropriate action reasonably necessary to remr;dy any
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breach of this Environmental Easement, including the commencement of any proceedings in
accordance with applicable law.

D. The failure of Grantee to enforce any of the tenns contained herein shall not be
deemed a waiver of any such tenn nor bar any enforcement rights.

6. Notice. Whenever notice to the Grantee (other than the annual certification) or approval
from the Grantee is required, the Party providing such notice or seeking such approval shall
identify the Controlled Property by referenCing the following infonnation:

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement, State Assistance
Contract or Order Number, and the County tax map number or the Liber and Pag~ or computerized
system identification number.

Parties shall address correspondence to:

With a copy to:

Site Number: C 224102
Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

Site Control Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, NY 12233

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail
and return receipt requested. The Parties may provide for other means of receiving and
communicating notices and responses to requests for approval.

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or herlhis authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner prescribed
by Article 9 of the Real Property Law.

8. Amendment. Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner's Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Consetvation, or the
Commissioner's Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Law.
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10. Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed in its name.

Print

Title:

arne S14M £it vx t(~

JI~ale: 5-26-/1

Grantor's Acknowledgment

STATE OF NEW YORK )
) ss:

COUNTY OF )

On the 2J.o"- day of tV1"4 ,In the year 2011, before me, the undersigned,
personally appeared S:vw, ~r ~5 ' personally known to me or proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (arc) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in hislher/their
capac·ty(ies), and t t ·slher/their signature(s) on the instrument, the individual(s), or the
person pon beha 0 ieh t individual(s) acted, executed the instrument.
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TIDS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of
Environmental Conservation as Designee of the Commissioner.

By ~ (J/I ()~~ '=---~_
Division of Environmental Remediation

Grantee's Acknowledgment

STATE OF NEW YORK

COUNTY OF A:l~w--..
)
) 55:

)

On the \3~ day of~ in the year 20j{, before me, the undersigned,
personally appeared Dale A. Desnoyers, personally known to me or proved to me on the basis of
satisfacto evidence to he the individual(s) whose name is (are) subscribed to the within
inst ent d acknowledged to me that he/she! executed the same in hislhcrl capacity as
o 19nee 0 Commissioner of the State of New York Department of Environmental

onservat' t by his/herl signature on the instrument, the individual, or the person upon
ehalf of 'ndiv' ttal acted, executed the instrument.

New York

vid J. Chiusano
Notary Public, State oCNewYork.

No, OlCH5032146
Qualified in Scheneetady Count¥.L

Commission Expires Auguat 22, 20..J,.J:
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SCHEDULE "A" PROPERTY DESCRIPTION

ALL that certain plot, place or parcel ofland, situate, lying and being in the Borough of Brooklyn,
County of Kings, City and State ofNew York being more particularly bounded and described as
follows:

BEGINNING at the comer fonned by the intersection ofthe westerly side ofBogart Street with the
southerly side of Boerum Street;

RUNNING THENCE southerly along the westerly side of Bogart Street, 200 feet 1-3/4 inches to
the comer fonned by the intersection of the northerly side of McKibbin Street with the westerly
side of Bogart Street;

THENCE westerly along the northerly side of McKibbin Street, 229 feet 4 inches;

THENCE northerly at right angles to the northerly side of McKibbin Street and the southerly side
of Boerum Street, 200 feet to the southerly side of Boerum Street;

THENCE Easterly along the southerly side of Boerum Street, 236 feet 10 inches to the first above
mentioned corner of the point or place of BEGINNING.
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Conse"'ation:
. eo.-alIhUndT.... lltsl..nc~~;

I. Th........"Y inri t>e "Ionnalian, <:<XlfMI IIId dstInca """"" !hereon ........eel;
2.~ p/lyIicIIl tMdcnce of boundIry n. Ind Ina of ponession 01 occupancy haY<! been "'- _ P"P'" noIAIion

made -..n..a .. conlicl wilh lhelojj;ol dellQlpllon;
3.The!e are no boo.nd;wyline <bCl"~ .... no dekiertcics in !he _nlily of the lind desai>ed in !he legal
dncriplian;

•. The poperly dep;ete<l on !he 100e)'''!h<l"me poperly as thai set fonh on IhlIlitle commitment No. NYI 10029
prep.ed by Commonwealth land Tille lmuranee Comflany. and thai .... tilM"" and lines olaclUaI possnsion lIIe
\he ..me:
5 Tile aile, location and Iype of II build..". and Improvements Dre as Ihown Ind .. are willi.. tile boondDJV lines of
tile pr~rty and Iny building setback lO1e exc~pt e. sp.ecillcdy noted on tha survey;
6. The buildinll", structures and Impfo_ements shown on tile survey constitute all ef the l"""e_emenIS on the prOl'erty:
7. There ere ne violatiens of toning erdinences. utback restrictions or ether rules and "\lUI.llo"s v.lth relerence to the
location of uld buildings, structures and Impro_emenls e~cept as specificany noted en the lurvey and there are no
parkin" Ipaces constructed on the Property:
t, The.. are no easements or righls olwsy ov~r, encreachments by inlf"ovemanll Iocalad on Idjac~nl prop~rty onlo,
or US~I affecting, \his P'Ol'e!ly 0< ea.em~ntlrnl e.isting for the benern 01 land Ipportenant 10 this p'Ol'erty, other
\hln lOon IhcPlm and depictcd on the SurYey:
9. Th~re Ire no enaoamment. by ...y ollhelmprov~",enls located en said P'09erty ""10 adjacent poperty or ",,10
easement Ireas of othe~, other lhMl II ohown inri depicled on II>e s..r.ey:
IO.1vl'f dischsrllC"lo streams, """" or ollie! .....eyanee Iystem is shown on the .......ey ...d there.e no Slresms,
flvefl~, ponds, tat.... <ilchn or dr""locMed on er bordemg on er~ lhrot9llhc property CJlccplll
"""",.

II. The .....ey """"- !he Iocalion ...d dircdion of IllIerm dr~gc syo.lcms for lhc colec:licrl _lIsposal 01 ...cof
and ....rfacc drainage:

12. There.e no ","PS. P'" Of O\Ie<\apI belWe... ,*c. er .oads. highwIIys.IIr'~lI Of akys and II parcels which
CCIOT'flJlIe ... pcpcr1y are con""-'-:
13. H selbad; .equi"_ oI,ecord or diIdoscd bJ appkal:Ile zoning, IUl>cIMMIn er building .-. ... st-l;
14. M tdty acme... requi"ed b lie opcfalion 01 ... popcny eilIIef Cf'IH1the property 1lf0Ult0~ pubic:
IlJeell, Of the IIIfV<!1I shows ... poi'Il of enIry SlId location 01 any ulibeo; .......... pili 1lf0Ult0 Of a.e _ on
a~ pOOllc land;

15. The popcrty has ",..et~ and padKlJian access to dc<Icalc<l pubic Wly(I), In parIclAar UcKibbi1 s.cet.
Bogafl Slrcet and Bocrum Slrcet:

16. TIM prGptlfty desai>ed h...ein docs not lie wiIlIn IIood IwIzard .cas .. aCGCl"dance willi lhc lIoc>rrnent CfIlil1ed M"P
p~ No. 360 497 02flll F and i1sread In In Flood Z_ oX-
17. The record descriplicn 01 lie aubje'" pi"GptIfty forms a "",lI>e"",lic:alIy dosed towe,
18. Survey depicts Ihe bealion oly\i~irlIprOft~VIiIhin ten leel ef uch side oIboundaory Incl.

This I"""ey is made@lnaccordancewiththe2011".."'Mir)IrnIlmSlandard Dela" Requlr~rnents lor ALTAlACSM land
Till' Survoys· es~hedand a.dopled by ALTA. ACSt.!~ the National Asscda~on el "'olcs.ional SUr\leY"'" and
lncklde. Teble A kms Nos. I, 2, 3. 4, 6, 7(a), 7(b)(1J. 7(01c8,9, la, 11(a). 13, H, 15, and 16. end (i) pu,"uanllo the
201 I Accuracy;$landards (ae Idopled by AlTA t(ldACSM 8nd\tfect on the date 01 this certificalion) and the
lurvey meets e acculacy reqUirements 01 I Land Gurve ,

I

SURVEYOR'S CERTIFICATION

thal "1 p~par~by .. enIik<l-ALTAl ACSM Land TIlII! SUrvey", dated May It. 201 I, _ -.aIy ITIIde by
mlrument "1 -"!he gr<UKl .... l!>It .........."1 iAy .... ...",.~ .cprnenll t>e poperty, inWlIng aI
bUldings, ItnK:ll.-el,lmprovcmenls inri ,*kinlI.~lIlhefeon.

THENCE el,'erly along the southerly side 01 SoclUm SlIeet 236 Icel10 "'c!lu to the !!<st _bO\l. mentioned corne, 01
the polnt or pllce of BEGINNING.

RUNNING THENCE Soolhf:f'" along II. wesler", lido 01 Bogart SlIer!, 20D Ieel 1-3J4!ndMs 10 Ihe CIlflIef Co..ned by
lIle Inlefle<:tion 01 the northerly lide of McKl>bln Street ..oltllhe owslefly aide 01 Bogoart Slreet:

THENCE Westefty along Ill. llOrlhelty side of MeKilbin S1reet229 feet. ftch..;

THENCE Northeri)' at right angles to lI>e northerly side of McKi>bin Street Dnd the lOUll>e,1y o1de of Boerllm Slleel.
200 feeltn the southerly side of lI<>erum Slreet;

AlL ""1 Ctit'" plot. pieCIi ex palcel 01~ ...., ...~ and i'nprovemenb ".«WI Cl'eded, -.ate, /PIlI and
being in the County afl(Ongo, City..,d Stale of New Vork bMg .....e~ boI.nded and desaiIedas~-

BEGlNNlNG.t .... corne, Iormed by ... '-'tefseclOn ollhe...-lefly side of 80gIIrt ~eetwilli 1M SOUIItlerly aide 01
BoetumStreel;

EIoMRONMENT"'- EASEMEHT DESCRIPTION _ BCP Site No. C224102
BLOCK 3083 lOTS 16 30

JOB NO. B 3083-30-ALTA
SURVEYED ON: MAY 19, 2011

TITLE COMMITMENT NO.: NY11 0029

Alea 46617.44 sq.ft.• '.0702 IC'ts

/
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