
County: Bronx Site No: C203073 Brownfield Cleanup Agreement Index: C203073-1 l-1 4 

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36 

OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW 

THIS INDENTURE made this _!/./J-:._clay or fl pjf_j L _ , 20 ~between 
Owner(s) Elton Crossing Housing Development f und Corporation. (the "Grantor Fee Owner") 
having an office at c/o Phipps Houses, 902 Oroadway, 13th Floor. New York, New York I 00 I 0, 
County of New York, State o f New York, and Elton Crossing Moderate Associates LLC, (the 
·'Grantor Beneficial Owner"), having an office at 902 Broadway. 13th Floor. New York, New 
York I 00 I 0. County of New York, State of New York and Elton Crossing LI HTC Associates LLC. 
(the 'Tenant''), hav ing an office at 902 Broadway, 13th floor, New York, New York I 00 I 0, 
County of New York, State ofNew York (collecti vely, the "Grantor"), and The People of the State 
of New York (the "Grantee."), acting through their Commissioner of the Department of 
Environmental Conservat ion (the "Commissioner", or "NYSDEC" or "Department" as the context 
requ ires) with its headquarters located at 625 Broadway, Albany, New York 12233, 

WHEREAS, the Legislature of the State of New York has declared that it is in the public 
interest to encourage the remediation of abandoned and likely contam inated properties ("sites") 
that threaten the health and vitality of the communities they burden while at the same time ensuri ng 
the protection of public health and the environment; and 

WHEREAS, the Legislature of the State of New York has declared that it is in the public 
interest to establish within the Department a statutory env ironmental remediation program that 
includes the use of Environmental Easements as an enforceable means of ensuring the performance 
of operation, maintenance, and/or monitoring requirements and the restriction o f future uses of the 
land, when an env ironmental remediation project leaves residual contaminat ion at leve ls that have 
been determined to be safe for a specific use, but not all uses. or which includes engineered 
structures that must be maintained or protected against damage to perform properly and be 
effective, or which requires groundwater use or soil management restrictions: and 

WHEREAS, the Legislature of the State of New York has declared that Env ironmental 
Easement shall mean an interest in rea l property, created under and subject to the provisions of 
Article 71 , Title 36 of the New York State Environmental Conservation Law ("ECL") wh ich 
contains a use restriction and/or a prohibition on the use o f land in a manner inconsistent with 
engineering controls which are intended to ensure the long term effectiveness o f a s ite remedial 
program or eliminate potential exposure pathways to hazardous waste or petroleum: and 

WHEREAS, Grantor Fee Owner. is the owner o f real property located at the address of 
899 Elton Avenue (a/k/a 432 E. 162nd Streed in the City of New York. County o r Bronx and State 
of New York. known and designated on the tax map o f the New York Ci ty Department of Finance 
as tax map parcel number: Block 2383 Lot 19, being the same as that property conveyed to Grantor 
Fee Owner by deed elated June 29, 20 15 and recorded in the City Register of the City o f New York 
as CFRN # 20 15000273273. The properly subject to this Environ mental Easemen t (the 
"Controlled Property") comprises approximately 0.6950 +/-acres. and is hereina lter more fully 
described in the Land Title Survey dated February 9, 2016 prepared by Dav id A. Shaw, LLS of 
Erlandsen-Crowe ll & Shaw, which will be attached to the Site Management Plan. The Controlled 
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County: Bronx Site No: C203073 Brown field Cleanup Agreement Index: C203073-1 l-1 4 

Property description is set forth in and attached hereto as Schedule A: and 

WHEREAS, Grantor Beneficial Owner, is the owner of the beneficial interest in the 
Controlled Property being the same as a portion of that beneficial interest conveyed to Grantor 
Beneficial Owner by means of a Declaration of Interest and Nom ince Agreement dated June 29, 
2015 and recorded in the City Register of the City of New York as CFRN fl 20 15000273271 ; and 

WHEREAS, Tenant, has a 49 year leasehold interest in a portion of the Controlled 
Property by means of a Memorandum of Lease dated June 29, 201 5 and recorded in the City 
Register of the City of New York as CFRN # 2015000273274; and 

WHEREAS, the Department accepts this Environmental Easement in order to ensure the 
protection of public health and the environment and to ach ieve the requi rements for remediation 
estab lished for the Controlled Property until such time as this Environmental Easement is 
extinguished pursuant to ECL Article 7 1, Title 36; and 

NOW THEREFORE, in consideration of the mutual covenants contained herein and the 
terms and conditions of Brownfield Cleanup Agreement Index Number: C203073- l l-14, Grantor 
conveys to Grantee a permanent Environmental .Easement pursuant to ECL Article 71 , Title 36 in, 
on, over, under, and upon the Controlled Property as more fully described herein ("Environmental 
Easement") 

I. Purposes. Grantor and Grantee acknowledge that the Purposes of this Environmental 
Easement are: to convey to Grantee real prope11y rights and interests that will run with the land in 
perpetuity in order to provide an effecti ve and enfo rceable means of encouraging the reuse and 
redevelopment of this Controlled Properly at a level that has been determined to be safe fo r a 
specific use wh ile ensuring the performance of operat ion, maintenance, and/or monitoring 
requirements; and to ensure the restricti on of future uses of the land that are inconsistent with the 
above-stated purpose. 

2. Institutional and Engineering Controls. The controls and requi rements listed in the 
Department approved Site Management Plan ("SMP") including any and all Department approved 
amendments to the SMP arc incorporated into and made part of thi s Environmental Easement. 
These contro ls and requirements app ly to the use of the Controlled Property. run with the land, are 
binding on the Gran tor and the Grantor's successors and assigns. and are en rorceable in law or 
equity against any owner of the Controlled Property, any lessees and any person using the 
Controlled Property. 

A. ( I ) The Controlled Property may be used fo r: 

Restricted Residential as described in 6 NYC RR Part 375- l.8(g)(2)(ii), 
Commercial as described in 6 NYCRR Part 375- l.8(g)(2)(iii) and Industrial 
as described in 6 NYCRR Part 375- I .8(g)(2)(iv) 

(2) All Engineering Controls must be operated and maintained as specified in 
the Site Management Plan (SMP); 

(3) All Engineering Controls must be inspected at a frequency and in a 
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manner defined in the SMP; 

(4) The use of groundwater underlying the property is prohibited without 
necessary water quality treatment as determined by the NYSDOH or the Ne'vv York City 
Department of Health and Mental Hygiene to render it safe fo r use as drinking water or for 
industrial purposes, and the user must first notify and obta in written approval to do so from the 
Department; 

(5) Groundwater and other environmental or pub I ic health monitoring must be 
performed as defined in the SMP; 

(6) Data and information pertinent to Site Management of the Controlled 
Property must be reported at the frequency and in a manner defined in the SMP; 

(7) All fr1ture activities on the property that will disturb remaining 
contaminated material must be conducted in accordance with the SMP; 

(8) Monitoring to assess the performance and effectiveness of the remedy must 
be performed as defined in the SMP; 

(9) Operation, maintenance, monitoring, inspection, and reporting of any 
mechanical or physical components of the remedy shal l be performed as defined in the SMP; 

(I 0) Access to the site must be provided to agents, employees or other 
representatives of the State of New York with reasonab le prior notice to the property owner to 
assure compliance with the restrictions identified by this Environmental Easement. 

B. The Controlled Property shall not be used for Residential purposes as defined in 
6NYCRR 3 75-l.8(g)(2)(i), and the above-stated engineering controls may not be discontinued 
without an amendment or extinguishment of this Environmental Easement. 

C. The SMP describes obl igations that the Gran tor assumes on behalf of Grantor, its 
successors and assigns. The Grantor's assumption of the obl igations contained in the SMP which 
may include sampling, monitoring, and/or operating a treatment system, and providing certified 
reports Lo the NYSDEC, is and remains a fundamental element of the Department's determination 
that the Controlled Property is safe for a specific use, but not a ll uses. The SMP may be modified 
in accordance with the Department' s statutory and regulatory authority. The Grantor and all 
successors and assigns, assume the burden of complying with the SMP and obtain ing an up-Io­
date version of the SMP from: 

Site Control Section 
Division of Environmental Remediation 
NYSDEC 
625 Broadway 
Albany, New York 12233 
Phone: (518)402-9553 

D. Grantor must provide all persons who acquire any interest in the Controlled 
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Property a true and complete copy of the SMP that the Department approves for the Controlled 
Property and all Department-approved amendments to that SMP. 

£. Grantor covenants and agrees that unti I such time as the Environmental Easement 
is extinguished in accordance with the requirements of ECL Article 71 , T itle 36 of the ECL, the 
property deed and all subsequent instruments o r conveyance relating to the Controlled Property 
shall state in at least fifteen-point bold-faced type: 

This property is subject to an Environmental Easement held 

by the New York State Department of Environmental Conservation 

pursuant to Title 36 of Article 71 of the Environmental Conservation 

Law. 

F. Granter covenants and agrees that this Environmental Easement shall be 
incorporated in full or by reference in any leases, licenses, or other instruments granting a right to 
use the Controlled Property. 

G. Grantor covenants and agrees that it shall, at such tirne as NYSDEC may require, 
submit to NY SD EC a written statement by an expert the NYSDEC may find acceptable certifying 
under penalty of perjury, in such form and manner as the Department may require, that: 

(I) the inspection of the site to confirm the effectiveness of the institutional and 
engineering controls required by the remedial program was performed under the direction of the 
individual set forth at 6 NYCRR Part 3 75- l.8(h)(3). 

(2) the institutional controls and/or engineering controls employed at such site: 
(i) are in-place; 
(ii) are unchanged from the previous certification. or that any identified 

changes to the controls employed were approved b the NYSDEC and that all controls are in the 
Department-approved format; and 

(iii) that nothing has occurred that would impair the ability of such 
control to protect the public health and environment : 

(3) the owner wil l continue to al low access to such real property to evaluate the 
continued maintenance or such controls; 

(4) nothing has occurred that would constitute a violation or fai lure to comply 
with any site management plan for such controls: 

(5) the report and al I auachments were prepared under the direction of, and 
reviewed by. the party making the certification: 

(6) to the best of his/her knowledge and be lief. the work and conclusions 
described in this certification are in accordance with the requirements of the site remedial program, 
and general ly accepted engineering practices; and 

(7) the in format ion presented is accurate and complete. 

3. Right to Enter and Inspect. Grantee. its agents. employees, or other representatives of the 
State may enter and inspect the Controlled Property in a reasonable manner and at reasonable times 
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to assure compl iance with the above-stated restrictions. Except in cases of an emergency. Grantee 
will give prior notice to the current owner of its need to enter and inspect the Controlled Property. 

4. Reserved Grantor's Ri!.!hts. Grantor reserves for itse lf, its assigns. representatives, and 
successors in interest with respect to the Property. all rights as fee owner of the Property. including: 

A. Use of the Contro lled Property for all purposes not inconsistent with, or limited by 
the terms of this Environmental Easement: 

B. The right to give, sell, assign, or otherwise transfer part or all of the underlying fee 
interest to the Controlled Property, subject and subordinate to this Environmental Easement; 

5. Enforcement 

A. This Environmental Easement is enforceable in law or equ ity in perpetuity by 
Grantor, Grantee, or any affected local government, as defined in ECL Secti on 71-3603, aga inst 
the owner of the Property, any lessees, and any person using the land. Enforcement shal l not be 
defeated because of any subsequent adverse possession, !aches, estoppel , or waiver. It is not a 
defense in any action to en force this Environmental Easement that: it is not appurtenant to an 
interest in real property; it is not of a character that has been recognized traditional ly at common 
law; it imposes a negative burden; it imposes affirmati ve obligations upon the owner of any interest 
in the burdened property; the benefit docs not touch or concern real property; there is no privity of 
estate or of contract; or it imposes an unreasonable restraint on alienation. 

B. If any person vio lates this Environmental Easement, the Grantee may revoke the 
Certificate of Completion with respect to the Controlled Property. 

C. Grantee shal l notify Gran tor of a breach or suspected breach of any of the terms of 
this Environmental Easement. Such notice shall set forth how Grantor can cure such breach or 
suspected breach anc.1 give Grantor a reasonable amount of time from the date of receipt of notice 
in wh ich to cure. At the expiration of such period of time to cure, or any extensions granted by 
Grantee, the Grantee sha l I notify Gran tor of any failure to adequate ly cure the breach or suspected 
breach, and Grantee may take any other appropriate act ion reasonably necessary to remedy any 
breach of this Environmental Easement, including the commencement of any proceed ings in 
accordance with applicable law. 

D. The fai lure of Grantee to enfo rce any or the terms contained herein shall not be 
deemed a waiver of any such term nor bar any enforcement rights. 

6. Notice. Whenever notice to the Grantee (other than the annual certification) or approval 
from the Grantee is required, the Party providing such notice or seeking such approval shall 
identify the Controlled Property by referencing the fo llowing in format ion: 

County. NYSDEC Site Number. NYSDEC Brownfield Cleanup Agreement. State Assistance 
Contract or Order Number. and the County tax map num ber or the Liber and Page or computerized 
system identification number. 
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Parties shall address correspondence to: Site Number: C203073 
Office of General Counsel 
NY SD EC 

With a copy to: 

625 Broadway 
/\lbany New York 12233-5500 

Site Contro l Section 
Division of Environmental Remediat ion 
NYSDEC 
625 Broadway 
Albany, NY 12233 

All notices and correspondence shall be delivered by hand, by registered mail or by Certified mail 
and return receipt req uested. The Parties may provide for other means of receiving and 
communicating notices and responses to requests for approva l. 

7. Recordat ion. Gran tor shall record this instrument, with in thirty (30) days of execution of 
this instrument by the Commissioner or her/his authorized representative in the office of the 
recording officer for the county or counties where the Property is situated in the manner prescri bed 
by Article 9 of the Real Property Law. 

8. Amendment. Any amendment to this Environmental Easement may only be executed by 
the Commissioner of the New York State Department of Environmental Conservation or the 
Commissioner' s Designee, and filed with the orfice of the recording officer for the county or 
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property 
Law. 

9. Extinguishmcnt. Th is Environmental Easement may be extinguished only by a release by 
the Commissioner of the New York State Department of Environmental Conservation, or the 
Commissioner's Dcsignee, and filed with the office of the recording officer for the county or 
counties where the Property is situated in the manner prescribed by Article 9 of the Real Property 
Law. 

I 0. Joint Obligation. If there are two or more parties identified as Grantor herein, the 
obl igations imposed by this instrument upon them shal l be joint and several. 

R ema inde r of Page l11 te ntio11 a lly Left Blank 
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IN WITNESS WHEREOF, Grantor fee Owner has caused this instrument to be signed 
in its name. 

Elton Crossing Housing Development Fund Corporation: 

By: /VJ1 L).__L 

Print Name: fYl 1 £.-. H AA L. !A/ A DJVvOi- ,J 

Title: V f Date: 3 / 11 f -Z-VJb 

G rantor Fee Owner's Acknowledgment 

STATE OF NEW YORK ) 
) ss: 

COUNTY OF ) 

On the \ ~ day of M~~ , in the year 20!k_, before me, the undersigned, 
personally appeared M\vhtte.\ V\Ja~ , personal ly known to me or proved to me on the basis 
of satisfactory evidence to be the ind ividual(s) whose name is (are) subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
capacity(ies), and that by his/her/their signaturc(s) on the instrument. the individual(s), or the 
p(!rson upon behalf of which the individual(s) acted, executed the instrument. 

DANIELA FEIBUSCH 
NOTARY PUBLIC ·STATE OF NEW YORK 

No. 02FE6262393 
Qualif ied i n Kings County 

My Commission E~plres May 21. 2016 
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IN WITNESS WHEREOF, Grantor Beneficial Owner has caused this instrument to be 
signed in its name. 

Elton Crossing Moderate Associates LLC: 

By: f1-1 L)__j_ 

Print Name: M 1 c.+/ Af L WA Dtvvt I\/ 

.Av"l l~<i. t '-".P 
Title: rtf-...fAA s~ A/TI\ i• v (. Date: -> / 1 4 / 7-v/ /; 

Gran tor Beneficial Owner's Acknowledgment 

STATEOFNEWYORK ) 
) ss: 

COUNTY OF ) 

On the I~ day of N'la~ , in the year 20 l_i, before me, the undersigned, 
personally appeared M1c..l-ta.d '1.hJ;lMa.ri, personally known to me or proved to me on the basis 
of satisfactory ev idence to be the individual(s) whose name is (are) subscribed to the within 
instrument and ackno·wledged to me that he/she/they executed the same in his/her/their 
capacity(ies), and that by his/her/their signature(s) on the instrument, the indiv id ua l(s), or the 
person upon behalf of wh ich the indiv idual(s) acted, executed the instrument. 

c 

.. · AllJ IELA FEIBUSCH 

I ' C~STATE OF NEW YORK 
' : 6 :?62393 

. "' fy 
t\t,, ..._ ~ .. · .. .. -. ,,,._, ;; <AP1 i 1;:S /;I ..;~ i. I , 2016 

DANIELA FE/BUscH 
NOTARY PUBL/c.srATE OF NEW YORK 

No. 02FE6262393 
Quo/ified in Kings County 

My Commission Expires Moy 21, 2016 
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IN WITNESS WHEREOF, Tenant has caused this instrument to be signed in its name. 

Elton Crossing Lil-ITC Associates LLC: 

By: (L_/f JJ_ 

Print Name: (Vl 1c... H Ai;_L W A-t:. k.A- IV 

A v1 •+.>ft.•~ 
Title: (Lf;..(7(V1.J{;_M1 A1• v~.......- Date: '3/ 1<7/ 1.-o ) 6 

Gran tor Tenant's Acknowledgment 

STA TE OF NEW YORK ) 
) ss: 

COUNTY OF ) 

On the \ ~ day of M fl.~ , in the year 20 l_k, before me, the undersigned, 
personally appeared ffi.\/M~ w~personally known to me or proved to me on the bas is 
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
capacity( ies), and that by his/her/their s ignature(s) on the instrument, the individua l(s), or the 
person upon behalf of wh ich the individual(s) acted, executed the instrument. 

' 

DANIE LA FEIBUSCH 

NOTARY PUBLIC- SlAl E OF NEW YORK 

NO- 02FE6262393 
.,. 10\Hied irr Kings county 

~n Explre.s May 21, 2016 
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THIS ENVIRONMENT AL EASEMENT IS HEREBY ACCEPTED BY THE 
PEOPLE OF THE ST A TE OF NEW YORK, Acting By and Through the Department of 
Environmental Conservation as Designee of the Commissioner, 

By: 
Robert o/Schick, Director 
Division of Environmental Remediation 

Grantee's Acknowledgment 

STATE OF NEW YORK ) 
) ss: 

COUNTY OF ALBANY ) 

On the 4-/:!J day of A11r<1 / , in the year 201JR, before me, the undersigned, 
personally appeared Robert W. Sc~nally known to me or proved to me on the basis of 
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within 
instrument and acknowledged to me that he/she/ executed the same in his/her/ capacity as Designee 
of the o missioner of the State of New York Department of Environmental Conservation, and 

his her/ sign, tur on the instrument, the ind ividual, or the person upon behalf of which the 
ual act d, ..' cu d the instrument. 

David J. Chiusano 
Notary Public. State of New York 

No. 01CH5032146 
Qualified in Schenectady County0 

Commission Expires August 22, 20..Ll:> 

·. 
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SCHEDULE "A" PROPERTY DESCRJ PTION 

ALL that certain plot, piece or parcel of land, with the buildings and im provements thereon 
erected, situated, lying and being in the County of the Bronx, City and State of New York 
bounded and described as fo llows: 

BEGINN ING at a point on the southerly side of East I 62nd Street, 320.50 feet easterly from the 
corner formed by the intersection of the southerly side of East I 62nd Street and the easterly side 
of Melrose Avenue; 

RUNNING THENCE easterly along the southerly side of East 162nd Street, 149.95 feet to a 
point of curve; 

CONTINUING easterly along the southerly side of East l 62nd Street, along a curve having a 
rad ius of 115.6833 fo r a length of 76.473 feet to a point of tangency; 

CONTINU ING easterl y along the southerly side of East l 62nd Street, 19.285 feet to the westerly 
side of Elton A venue; 

THENCE southerly along the westerly side of Elton A venue, 92.994 feet to a point of tangency; 

CONTINUING southerly along the westerly side of Elton Avenue, along a curve, having a 
radius of 130 feet for a length of 115.81 feet to the northerly side of East 16 1 st Street; 

THENCE westerly along the northerly side of East 161 st Street, 78.97 feet to a point; 

THENCE northerly at right angles to the East I 62nd Street, 16 1.27 feet to the point or place of 
BEGINN ING. 

(For Information Only: Block 2383 Lot 19) 
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