
Counly: Westchester Site No: BOOlS3 SAC: C302832

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36

OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

'1'1115 INDENTURE made this /2~ day of -:ru..n k ,2013, between
OWller(s) The City of Peekskill, a New York Municipal Corporation with offices at 84() Main
Street, Peekskill, New York 10566, (Ihe "Grantor"), and Thc People of the State of Ncw York
(the "Grantcc."), acting through thcir Commissioner of the Department of Environmental
Conscrvation (the "Commissioner", or "NYSDEC" or "Dcpartment" as the context requires) with
its hcadquarters located at 625 Broadway, Albany, Ncw York 12233.

WHEREAS, the Legislature of the State of New York has declarcd tl1<lt it is in the public
intcrcst to encouragc thc rcmcdiation of abandoncd and likely contaminated propertics ("sites")
that threaten the health and vitality of the communitics they burden while at the same timc
ensuring the protectioll of public healih and the environmcnt; and

WHEREAS, the Lcgislature of the State of Ncw York has declared that it is in thc public
interest to establish within the Departmcllt a statutory cnvironmental remediation program that
includes the use of Environmental Easements as an enforccable mcans of ensuring the
performance of operation, maintenance, and/or monitoring requirements and the restriction of
future uses of the land, when an environmental rcmediation project leaves residual contamination
at levels that have bccn dctcrmincd to be safe for a specific use, but not all uses, or which
includcs enginccred structures that must be maintained or protected against damagc to perform
properly and be effective, or which requires groundwater usc or soil management restrictions;
and

WHEREAS, thc Legislature of the State of Ncw York has declared tl1<lt Environmental
Easemcnt shall mcan all intercst in rcal propcrty, created under and subject to the provisions of
Articlc 71, Titlc 36 of the New York State Envirollmental Conservation Law ("ECL") which
contains a usc rcstriction and/or a prohibition on thc use of land in a man ncr inconsistent with
cnginccring controls which are intended to ensurc the long term cffectiveness of a sitc remedial
program or e1iminatc potential exposurc pathways to hazardous waste or pctrolcum; and

WHEREAS, Grantor, is the owner of real property located at the address of 117 North
Watcr Strect in the City of Peekskill, County of Westchester and State of New York, known and
designated Oil the tax map of the County Clerk of Westchestcr CIS tax map parcel numbers:
Scction 32.12 Block I Lot 5.22, bcing the same as that propcrty conveyed to Grantor by deed
dated JUlle 30.1993 and recorded all .I lily 21. 1993 at the Westchester County Clerk's Ortice in
Libcr 10025 al Pagc 169. The property subject to this Envirolllllclltal Easement (thc "Controllcd
Property") comprises approximately 1.()7 +/. acres, and is hereinafter more fully describcd in thc
Land Title Survey datcd July 7, 2011 and revised January 9, 2012 prepared by Clough, Harbor
and Associates, which will be attached to the Site Management Plan. The Controllcd Propcrty
dcscription is sct forth in and allached hereto as Schedule A; and

WHEREAS, the Dcpartmcllt accepts this Environmental Eascment in ordcr to ensure the
protection of public hcalth and thc environment and to achieve thc requircments for rcmcdiation
cstablished for the Controllcd Property until such timc as this Environmental Easement is
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County: Westchester Site No: 1300183 SAC: C302832

extinguished pur~llant to ECL Article 71, Title 30; and

NOW THEREFORE, in consideration of the mutual covenants conlained herein and the
terms and conditions of State Assistance Conlract Number: C302832 as amended by
Amendment No.4, Grantor conveys to Grantee a permanent Environmental Easement pursuant
to ECL Article 71, Title 36 in, on, over, under, and upon the Controlled Properly as more fully
described herein ("Environmental Easement")

I. Purposes. Grantor and Grantee acknowledge that Ihe Purposes of Ihis Environmental
Easement are: to convey to Grantee real property rights and interests that will run with the land
in perpetuity in order to provide an effective and enforceable means of encouraging Ihe rcuse and
redevelopment of this Conlrolled Property al a level that has been determined to be safe for a
specific use while ensuring the performance of operation, maintenance, and/or monitoring
requircments; and 10 ensure the restriction of future uses of the land that are inconsistent with the
above-stated purpose.

2. Institutional and Engineering Controls. The controls and requirements listed in the
Departllleni approved Site Management Plan ("SMP") including allY and all Department
approved illllendments to the SMP ilre incorporated into and made part of this Environmental
Easement. These controls and requirements apply to the lise of the Controlled Property, run with
the land, are binding on the Grantor and the Grantor's successors and assigns, and are
enforceable in law or cquity against any owner of the Controlled Property, any lessees and <Illy
person using the Controlled Property.

A. (I) The COlltrolled Property may be used for:

The Site may be used for Passive n.eCl"e<ltional purposes which t'HI1 include
p<lrk~rclated commelThtl use (e.g. food concession). If any Hreas arc to be
used hw .lclive recreational pUI"pOSeS, Ihen areas nol covcred by components
of the developmenl oflhe site (e.g. buildings or pavcmcnt) will requir"e <In
upgmdc of thc cover 10 two feet. In such casc,'ln upgradc design will be
submitted to the Deparlmcnt for approval befol"c illllJlementation of the
UIJgnldc.

(2) All Engineering Controls must be operated and maintained as specified ill
the Site Management Plan (SMP);

(3) All Engineering Controls must be inspected al a frequency and in a
manner defined in the SMP.

(4) Groundwater and olher environmental or public health monitoring must be
performed as defined ill the SMP;

(5) Data and information pertinent to Site Management of the COlltrolled
Property must be reported at the frequency and in a manner defined in the SMP;

(6) All future activities on the property that will disturb remaining
contaminated material Illust be conducted in accordance with the SMP;
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County: Westchestcr Site No: BOOl83 SAC: C302832

(7) Monitoring to assess the performance and effectivenes~ of the remedy
Illllst be performed as defined in the SMP.

(8) Operation, maintenance, monitoring, inspection, and reporting of any
mechanical or physical components of the rcmcdy shall be performed as defined in the SMP.

(Y) Access to the site must be provided to agents, employees or other
representatives of the State of New York with reasonable prior notice to the property owner to
assure compliance with the restrictions identified by this Environmental Easement.

B. The Controllcd Property shall not be used for Residential or Restricted
Residential purposes as defined in 6NYCRR 375-1.8(g)(2)(i) and (ii), and the abovc-stated
engineering controls may not be discontinued withoLit an amendment or extinguishment of this
Environmelltal Easement.

C. The SMP describes Obligations that the Grantor assumes on behalf of Grantor, its
successors and assigns. The Grantor's assumption of the obligations cOlltained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC, is and remains a fundamental element of the Departlllcnt's
determination that the Controlled Property is safe for a specific use, but not all uses. The SMP
may be modi lied in accordance with the Department"s statutory and regulatory authority. The
Grantor ilnd all successors and assigns, assume the burden of complying with the SMP and
obtaini ng an up-to-date version of the SM P from:

Site Control Section
Division of Environmental Remediation
NYSDEC
625 Broadway
Albany, New York 12233
Phone: (518) 402-9553

D. Grantor must provide "II per~ons who acquire any interest in the COlltrolled
Property a truc and complete copy of thc SMP that the Department approvcs for the COlltrollcd
Property and all Department-approved amendments to that SMP.

E. Grantor covenants and agrees that until such time as the Environmental Easemcnt
is extinguished in accordance with the requirements of ECl Article 71, Title 36 of the ECL, the
propcrlY dced and all subsequent instruments of conveyance relating to the Controlled Propcrty
shall state in at least fifteen-point bold-faced type:

This property is SUbject to an Environmental Easement held

by the New York State Department of Environmental Conservation

pursuant to Title 36 of Article 71
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County: Westchester

Conservation Law.

Sile No: BIIIII~3 SAC: C3112832

F. Grantor covenants and agrees that this Environmental Easement shall be
incorporated in full or by reference in any leascs. licenses, or other instruments grmlling a right
to use the Controllcd Property.

G. Grantor covenants and agrees that it shall annually. or such timc as NYSDEC may
;lllow, submit to NYSDEC a wrillcn statement by ,Ill expert the NYSDEC may find acceptable
certifying under penalty of perjury. in such form and manner as the Dep<lrlmentmay require.
that:

(I) the inspection of thc site to confirm the effcctivcncss of the institutiollal
and engineering controls rcquired by thc rcmcdial program was performed under the direction of
the individual set forth ilt () NYCRR Part 375-1.8(h)(3).

(2) the institutional controls and/or engineering controls employed ill such
site:

(i) arc ill-place;
(ii) arc unchanged from the previous certificalion. or that itny

idelltified changes to the controls cmployed were approved by thc NYSOEC and Ihat all controls
arc in the Department-approved format; ,md

(iii) thai nothing hilS occurred that would impair the ability of such
control to protcctthc public hcalth .md environmcllt;

(3) thc owner will continuc to allow access to such real property to evalualc
the continued maintcnance of such controls;

(4) nothing has occurrcd that would constitute a viol.llion or failure to comply
with any site Illall,tgement plan for such controls;

(5 the report and all allachments were prepared undcr the direction of, and
reviewed by. the party making the certification:

(6) to the best of his/her knowledge and belief, the work and conclusions
described in this certification are in accordancc with thc requiremcnts of the site remedial
program, and generally accepted engineering praclices; and

(7) lhe information presented is accur,tte and complete.

3. Right to Enter and Inspect. Grantee, its agents, employees. or other represelltalives of lhe
State Illay cnter alld inspect the Controlled Properly in a reasonable manner and at reasonable
timcs to assure compliance with the above-stated restrictions.

4. Reserved Granlor's Rights. Grantor reserves for itSelf. its 'Issigns. representatives. and
successors in interest with respect to the Property, all rights as fee owner of the Properly.
including:

A. Use or the Controlled Property for all purposes not inconsistent with. or limited
by the terms of this Environmental Easement;

B. The right to give, sell, assign. or olherwise transfer pari or all of the ullderlying
fee interest to the Controlled Property, subject ilnd subordinate to this Envirollmental Easement;
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COUllly: Wcstdlcster

5. Enforcement

S;te No: BOOIS3 SAC: C302832

A. This Environmental Easemellt is enforceable in law or equity in perpetuity by
Grantor, Grantee, or allY affectcd local government. as defined in ECL Section 71-3603, against
the owner of the Property, any lessees, and any person using the land. Enforccment shall not be
defeated beciluse of any subsequent adversc possession, laches, estoppel. or waiver. It is not a
defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real properly: it is not of a chamcler that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the burdened property: the benefit docs not touch or concern real property; therc is no
privity of est<tte or of contract; or it imposes"lII unreasonable restraint on alienation.

B. If any person violates this Environmclltal Easement, the Grantee may revoke the
Certificale of Completion with respect to the Controlled Property.

C. Grantee shall notify Grantor of il breach or suspected breach of allY of the terms
of this Environmelltal Easement. Such notice shall set forth how Grantor call cure such bre<lch
or suspected breach and give Grantor a reasonable amount of time from tile date of receipt of
notice in which to cure. Al the expiration of such period of time to cure, or any extensions
granted by Grantee. the Grantee shall notify Grantor of any failure to adequately cure the brcach
or suspected breach. and Grantee may take any other appropriatc action reasonably necessary to
remcdy any breach of this Environmental Eascmcnt, including the commencemcnt of ,IllY
proccedings in accordancc with applicable law.

D. The failurc of Granlee 10 enforce any of Ihe terms containcd herein shall not be
deemcd a waiver of any such term nor bar any enforcement righls.

6. Notice. Whenevcr notice 10 lhe Grantee (other Ihan Ihe mlllU,lI certification) or approv,.1
from the Granlee is required, lhe Parly providing such notice or seeking such approval shall
identify the Conlrolled Properly by referencing lhe following informiJtion:

County, NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement. Slate Assistance
Contract or Order Number, and the County tax map number or the liber and Page or
computerizcd systcm identification number.

Parties shall address correspondence to:

Wilh a copy 10:

Site Number: [300183
Ofrice of Gencral Counsel
NYSDEC
625 Broadway
Albilny New York 12233-55UO

Sile Control Section
Division of Environllleilial Remediation

YSDEC
625 Broadway
Alb..lIlY, NY 12233

All notices ilnd correspondence shall be delivered by hand, by registered mail or by Ccrtified
mail and return receipt requested. The Parlies may provide for olher means of receiving and
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County: Westchester Site No: BOOIS3 SAC: C3112S32

communicating notices and responses to requests for approval.

7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner
prescribed by Article l) of the Real Property Law.

8. Amendment. This Environmental Easement may be amended only upon the written
agreement of the Commissioner of the New York State Department of Environmental
Conservation or the COl11missioner's Designee and the Grantor, and further only if such
amendment is consistent with the Purpose of this Environmental Easement. Any such
amendment shall be filed with the office of the recording officer for the county where the
Property is situated in the manner prescribed by Article 9 of the Real Property Law.

9. Extinguishment. This Environmental Easement Illay be extinguished only by a release by
the Commissioner of the New York State Department of Envirollmental Conservation, or the
Commissioner's Designee. and liled with the office of the recording officer for the COLIllty or
coullties where the Property is situated in the manner prescribed by Article 9 of the Real Property
Ll\v.

10. Joint Obligatioll. If there arc two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN WITNESS WHEREOF, Grantor has caused this instrument to be signed ill its name.

Gnmtor: The City of Pecks kill

~ o~ -~

Print Nal1le:~a..\~,.,:, o. \.\p..,"It..I\.-..J~"

Title: Ac\\ ... \, C.'rt\A....... C.f:1 Date: i . Il.. l..OI'3
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County: Weslcllester Site No: BOil I83

Gruntor's Acknowlcdgmcnt

SAC: C302832

STATE OF NEW YORK )
) ss:

COUNTY OFW6~5/er )

On the J~ day of A~ j ,in Ihe year 2013 before mc. lhe undcrsigncd.
personallyappcared f>Q'tv't O. Hav ~pcrsoll<ll1y known 10 me or proved to me on thc basis
of siltisfitctory evidencc to bc Ihe individual(s) whose name is (arc) subscribed to the within
instrument and acknowledged to mc that he/she/lhey execuled the same in his/her/their

.capacity(ies), and that by his/her/their signatllrc(s) on the instrumcnt. Ihe individual(s), or the
person upon beJmlf of which the individual(s) aCled, execuled the instrumcnt.

- Stalc of New York
UZETTE ERICKSON

Notary Public, State Of New Yorl(
No. 6029384

Qualified In Westchester Counly
Commission Expires August 16,20 J..:2

THIS ENVIRONMENTAL EASEMENT IS HEREIlY ACCEI'rEIJ IlY THE
PEOPLE OF THE STATE OF NEW YORK, Acling By ilnd Through the Dcp,lrtmcnt of

Environlllental Conservation as DeSig~:c or ;'1c:1C7!?_0-:I-;n;I~;-li;SS_i;-0,-ne;-,_,__--;:~--:--_---_

Robcrt W. Schick. Dircctor
Division of Environmelltal Rcmcdiation
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COllnty: Wcstchc~aer Site No: BOOlH3

GnlOtec's Acknowledgment

SAC: C302832

STATE OF NEW YORK )
) ss:

COUNTY OF ALBANY )

On the IJ.~ day of J l.(AJ~ , in the year 20~, before me. the undersigned.
personally appeared Robert W. Schick, personally known to me or proved to me on the basis of
s<ltisfactory evidence 10 be the individual(s) whose name is (arc) subscribed to the within
instnlmcl i 1(1 acknowledged to me lhat he!she! executed the Same in his!her! capacity as
Dcsignc of the C 1ll1issioner or thc State of New York Departlllcnt of Environmental
Consen'ltior and lat by his/her/ signature on the instrument, the individual, or the person upon
behalf f wh ch ~1 in ,acted, executed the instrument.

David J. ChiWlan()
Notary Public. State or NeW' York

No.OlCH50S2146
~u.Hn.d in Schenectady CountnL

Commlilion Eltpir.. August 22, 20.J,J.
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COli Illy: Westchestcr Site No: BOO 183 SAC: 002832

SCHEDULE"A" PROPERTY DESCRJI'r10N

P!'OPCl'ty Ad(I!'css: 117 North Walcr Street, City of I)eek."ikill, Westchcstcl' COllllt)', New
York
Tax Map: 32.12- 1-5.22

ENVIRONMENTAL EASEMENT
LANDS OWNED BY

CITY OF PEEKSKILL
CITY OF PEEKSKILL COUNTY OF WESTCHESTER

STATE OF NEW YORK

Allthilt certain piecc or parcel of hllld silUate and lying wcstcrly of Ncw York Slatc Routc 9 in
the City of Peekskill. COUllty of Westchester and State of New York being more particularly
bounded and described as follows:

Commencing al ;1 poinl on the westcrly boundary of lands now or formcrly of Midtown Trackage
VenHlres. LLC, al its inlerseclion with Ihe properly division line belwecn lands now or formerly
of Cily of Peek!oikill, on Ihe soutb and lands now or formerly of The Scenic Hudson Lmd TrusI,
Inc. ilnd Cily of Peekskill, as described in Libel' 12105 of deeds at pilge 340, on the north, said
poinl being located i1t North 894.581.955 and East 648,722.101 ofthc New York Stille Plane
Coordinate System. East Zone, NAD 83 (ft) datum: thence South 82°4S·.t]"· West. along said
property division line, a distancc of 17.08 feet to the Point or Place of Beginning of i1n
environmental easemenl, said point being located at North 894,579.803 and 8151648.705.157 of
the New York Stalc Plane Coordinate System. East Zone. NAD 83 (ft) datum: thence cOlltinuing
illong said property division line the following two (2) courses and dislances:

I. South 82°4S'41" West. a distance or 140.19 rCCf to a point. and
2. South 83°18'41·· Wes!, a distance 01'94.86 lect to a point al its interseclion

with Ihe property division line bctwecn said lands now or formerly of City of Pcekskill, on the
cast and other lands now or formcrly of The Sccnic Hudson Land Trust, Inc. ilnd Cily or
Peekskill, allihe weSI: thence along said property division line the following thirtccn (13)
courses ilnd distallces:

I. North 44°21'31" West. a distance or 5.87 rcct to a point.
2. South 83°41'29'. West. a distance of 41.00 leet to a point.
3. North 88°03'31" West. a dislance of64.80 fect to a point.
4. North 69° 16' 31" West. i1 distance of SO.30 fect to a point.
5. North 37° I I' 31" West. a distance of 58.1 0 lect to a point.
6. Soulh 79°45'29·· West. a distilllce of 20.30 fcetto a point,
7. North 80° 12'31·' West. a distance of 5.20 leet to a point,
~. Soulh 81 °28·29·· West. a distance of 73.90 leet 10 a point.
~. Nonh 28°33 '31·' West. a distance of 33.80 feet 10 a point.
10. North 82°36'29'. East. il distance of85.60 feel 10 a point,
I I. North 74°06'29"" E.lsl. a distancc of 32.60 feet to a point.
12. North 56°53 '29'· East. a distancc of 33.70 (eel to a point. and
13. North 67°2.t'29" E.ISt. a distance of67.47 ICct to a point at its intersection wilh

the property divisioll line between said lands now or formerly of Cily of Peekskill on the west
and the first mentioned lands now or formerly of The Scenic Hudson Lmd Trust. Inc. and City
of Peekskill, Oil the casl; Ihence along said property division line the following six (6) courses
and distallces:
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