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ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71 TITLE 36
OF THE NEW YORK STATE ENVIR.ONMENTAL CONSERVATIONLAW

THIS INDENI'URB mme> this ~ z:-~y of k.a e~.J.d: 2008 between
Owner City ofPougbkeepsie having an office at 62 Civic Cmter Plaza, Poughk~ie,New York
12601 (the ~cGrantoI'')t and The People of the State ofNcw York (the £<Gntn~ee."), acting through
their Coto.mi.ssioner of the Department ofEnvironmental ConsenratioD (the "Commissioner" or
"NYSDEC" or "Department~' as the context requires) with its headqua.rters located at 625 '
Broadway, AlbClny, Np.w York 122,:r~,

WHEREAS~ the Legislature of the State ofNew York has declared that it is iIi the public interest
to en,courage the remedia.tion ofabandunw w,1t.llik.t;!y wllta.oliuated 'pl'o~rties C<Sites" tbat
threaten the health and vitility ofthe communities they burden while at the same time ensuring
the protection ofpublic health and the environment; and

WHEREAS, the·Legislature of the State ofNew York has declared that it is in the public interest
to establish within the Department a statutory cnviro.nmcntw remediation program. tho.t includes
the use ofEnwomnental Easements as an enforceable meanS ofenSUting the performance of
op~on,maintenance, and/or monitoring requirem.ents and of.ertsuring the potential restriction
offuture uses ofth& land, when an environmental remediation project leaves residual
co.tl.tam.ination at levels that have been determined to be safe for a specific use, but riot all uses, or
which includes engineered structures that mun be maintained or protected against da.t:nage to
perfonn properly and be effective, or which requires grQ':llldwater use or soil management
:restrictions; and

WHEREAS, the Legislature of the State ofNew Yark has declared that Environmental
Easr.:ment shidl mP.aIl.·~n ;ntere.~t1n Teal property, ~tedunder and subject to the provisions of
Article 71, Title 36 of the New YQrlc State Environmental Conservation Law ("EeL") which
contains ause restriction and/or a prohibition 01\ the use ofland in a manner inconsistent with
cngin~eriDg l ..on1Iol~ wlu~1J i1l'C' inte.u,deJ to C,llSUl'i: the long tcnn cffcctivcn~~of f.l sito fCmcdial

. program or eliminate potc:;ntial exposure pathwaY3 to hazardous waste or petrolt.."llUl; and; .

WHEREAS, Grantor. is the owner ofteal property located at the address of 166~186 North
- .... Hamilton Street; in the City of POllghk.eepsie, Dutchess County, New York kno~ and
., .. 'dC$i~tcdon the map. ofDutchess CountyQ3 ~cction 6162. Mook S4~ lot 2403S!>. cowpri~ed of

approximately 1.96 lIcres ( the .. Controlled PtOPerty>'); and; ..

WHEREAS t the Commissioner does hereby acknowledge that the Department accepts tbis
EIWiromnental Easement in order to ensure the protection ofhutnan health and the environment
ro'ld to aohieve the tequiramants for rr.:mediatiQn established at this Controlled P:ropert)' until $uch
time as this Environmental Eastmlent is extinguished pursuant to EeL Article 71, Title 36;and

NOW THERE~'OJ.(J£,in. consideration of the covenants and mutual promises contained herein
and the terms and conditions of State Assistance Contract Number B00020, Onmtor grants,
c.onveys and rel~~!)es t(\ Gr.antee a pc:nnanent Environmental Easement pursuant to Article 71,
Title 36 of the EeL in, on, over, under, and upon the Controlled Property as nlGre fully described
herein (UE,ovironmental Eascruc:mt").
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1. Pytpo~eS. Grantor ~d Grantee aclcnowledge that the Pm:J'C'l~e.~ of this Environmental
Easement r:u-e: to convey to Grantee real property rights and interests that will run with the land in
Pelpetuity in order to provide an eff~ve atid enforceable means of encouraging the reuse and
redevelopment of this Controlled Property at a level tha.t has bCCll determined to be :safe for a
specific llse while ensuring the penotmaoce ofoperation, maintenance, and/or monitoring
requirements; and to enmre the ~tenti,al re....triction offuture uses of the land that are
inconsistent with the above"stated pmpose.

2. Institu.tipnal md Engineering ComIuI~. The follO""t"1n8 eontrolsapply to the use of the
Controlled Property,lUD. with the land, are binding on the GrantDr and the'Grantor's successors
and a.~signs; and are enforccabJe in law or equity against any owner ofthe Controlled Property,
any lessees, and' any person ll.~mg the Controlled Property: ,

A. The Cc;mtrollcd Property IXlD.y be used for restricted eommerciallindu.mialuse ~s lone
as the following long~term engineering controls are cnployed:

, , (i)' the use of the groundwater underlying the Controlled ,Property for any.
purpose; ;.ncludiDg but not limited to, pl)tahle, process or inigation'water, is
prohibited without the prior approval ofthe Naw York State Departments of .
Health and Environmental Conseryation; and

(Ii) sOils on the Controlled Property must be managed, characterized, and
properly .:Ii9po~e:dofin accordance with the NYSDEC laws and Re~ations;

(iii) the potential for vapor intxusion into any buildings developed on the site
must be evwualed, lllc1udUig provisions fQ1; mitigation ofany impacts identified;

(iv) auy subslab soil vapor mitigation. system installed under any building
strtictut'e must be inspected, certified, and maintained as required by the
NYSDEC;and

(v) the owner must provide annual certification as required by NYSDEC that the
institutional controls and engineering controls are unch~.

B. The Controlled Property may not be used for a J:rigbe:r level of \lse such as un~tTicted
or ~estricted residential use and the above-$lte<i engineering controls may not be discontinued
without an amendment or,ex.tinguishmcnt ofthis Environmental Easemt:I1l

. '

" , . c. C...rantor covenants'and agrees that until suc.h:time as th~ Environmental Easement is '
extinguished in a(;oordan~ with the requirements ofArticle 71~ Title 36 ofthe EeL, the property
deed and all SUbsequent instruments of conveyance relating to the Controlled Property shall stat~

in at le&5t fifu:t:U"pO.illt bold~faced. type: .
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This property is subject to an environmental easement
held by the New York State Department of
Environmp.ntal Conservation pursuant to Title 36 of
Article 7l of the Environmental Conservation Law.

. D. Grantor covenants and agre~ that this Environmental Ease.r:ne1,lt shall be incorporated
in full or by reference ill any leases1 licenscs~ Or other instroments granting a right to use the
Con1rollcd P.roperty.

E. Grantor covenants and agrees that it shall annually, or such tUne a..c; NYSDEC may
allow, submit to NYSDEC a written statement by an expert the NYSPEC may find acceptable
certifying under penalty ofperjUIY that the controls mnployed at the Controlled Property are
unchanged from the previous c:ertifico.ation oX' that any changes to the r.-.ontr.ol, E'.r.I1plQyP.(t ;tt tb.p.
Controlled Property were approved by the NYSDEC, and that nothing has occu.rred tha.t would
impair the ability pfsuch control to protect the public health and environment OJ: co,ostitute a
violation or failure to comply with any Site Management PIl:lJl fur :such Wl1tiul::> ~tl ~v~ al,,;~

to such Controlled Propcmy to evaluate continued maintenan~of such controls. .

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives ofthe
State may enter and inspect the Cotl-trolled Property in a reasonable manner and at reasonable
times to assure complilln~ with the a.bu ...~stated ,..estriCtiOD5.

4. Res~edGrantor's Riggts. Grantor reserves for itself, its assigns, representatives, and
successors iTl interest with respeot to the ProPerty1 all rights as fee owner ofthe Controlled
Property, fucluding;

. . A. Use .of ·the. Controlled· Property for all puIJ.loses not inconsistent with, or limited:by
the terms of this Environmental Easement;

B. The right to give, sell, assign, or othenvis'e transfer the underlying fee intefest to tlu:
Controlled Property by opex-ation of law, by -.ieed1 Qr by iD(ip.o.t:ure, .o::.llbjecot ~n<i SlJbordiM.te t(\ th.j~

Environmental Easement;

5. Enforcement

A. This Environmental Easement is enforceable'in law or equity in pc::rpetuity by
Grantor, Grantee, or any affected local government, as defined in EeL Section 71·3603, against
the owner of the Property, any lessees, and any person using the land. Enforcement shall not be
def~w b<::~u~e ofany subsequent advel"liC poss~sion, lachC3t estoppel, or wcQyq-. tt i:s not il

defense in any action to enforce this Environmental Easement that: it is not appurtenant to an
interest in real property; it is not ofa character that has been recognized traditionally at common
law; it imposes a negative burden; it imposes affirmative obligations upon the owner of any
interest in the buldr::ued properly; the bcu.&lit docs pot touch or conr;~,feal prop~ the:re is no
privity of f:l>tatc or of contract; 01' it imposes an unrcasoDAlble res.tl:ain1.·on alienation.
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B. Ifany persou Intentionally violates thi.s Environmental Easement, the G:t'au.t~ may
revoke th~ Cl.a~tifi.C".ateof C.ompletion provided 1.mder EeL Article 27t Title 14, or Articlo 56,
Title 5 with respect· to the Controlled Property.

C. Grantee shall notify Grantor ofa breach OT, suspected breach of any of the tetrOs of this
. Environmental Easement. Such notice shall set forth how Grantor can CUre such breach or

s'llspected breach and give Orantor a reasonable amount of time from the rifl.t.e ofreceipl. of n.,f.;...."
i.n wbich to CUI"C. At the expiration of such period of time to cure~ or any extensions granted by
Grantee, the Grantee sh.all notify Grantor ofany failure to adequately cure the breach or
sus~ttdbreach.. <J\'antor shalllhcal'lltlVC £1, rt:HSoDa.bl~ a.mount of time from receipt ofsuC'h
notice to cure. At the expiration ofsaid 'second period, Grantee .may commence any procecdin&s

. and take any other appropriate ~ion.reasonably necessary to remedy any breach of tlUs
EnvirooroentaJ Easement·in accordance \vith applicable law to require complian.ce with th.e terms
of this Environm~.taJ. Easement. . . '.

.. D. The failure ofGra.ntre to ento~ce'~y ~ftbe teOns contained herein shall not be.. ··
deemed a wai'ver ofany such term nor bar its enforcement rights in the event of a subsequent
breach of or l1oncompJian.ce with any ofthe teims ofthis EnViroDInen.ta1 EaSexnen.t. .

6. Nl)t;r:~. .~~E"J'" notice to.the State (oth~ than the annual certi,£cation) or approval .'
from the StatE is requited, the party providing such notice OJ;' seeking such approval shQll idQ'ltify
the Controlled Property by referencing ~e foUowJ,og inforrnation:
County, NYSDEC Site Number, NYSDEC C~mtraetor Order Num.ber, and the
County tax map'numher or the Li'ber arid Page Of oomputeriz:ed system: identification number.

Parties shall address correspondence to; Environmental Eas~.eotAttorney
. . Office ofGeneral Counsel

NYSDEC
625 Broadway
Albany New York 12233-1500

Slt~h correspondence shall be delivex-ed by hand, or by registered maRor by 'Certified riuiil and
return reo.eil't requcatcd. The parties may provide :£Ox' other means ofrcceivl.ng and .
communica:ting notices and responses to :requests for approval. .

7. J{ecClrdation. Grantor shall record this instrument, withiri thirtY (30)'days of eXecUti.on of
this instrument by the Conunissioner or herlhis authorized representative in the office of the
recording offioer fo1': the county or countiea where the Property;,s :;;tuate::d in the; manner
prescribed by Article 9 of the Real Property Law.

- .
8. . AmeDdm~. This Environmental easement may 'be amended only boy an amendment
executed by the CoumiissiQner oUhe New York State Department of Environmental
Conservation and filed with the offiC',e of the r~c.ord.i;ngofficei:' fOt" the COtmty.or counties where
th.e Property is situated in the manner prescribed by Article 9 of the Real.Property Law.

9. &.ti.lJ"uj~JJm~nt. ntis Environmental Easement may be Q.:tinguished only ~Y Ii relea'3e by
~he Comm~ssionerofthe New York State Pepartmen! ofEnviromncntal Conservation and filed
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with the OffiC'08 oft'be recording officer for the CQW1.ty or~tieswhere the P.r.ope:rty is situated in
the manner prescribed by Article 9 ofthe Real Property Law.

10. llalint OUligation. If tb.c:re are two or morC po:rties identified as Orantor hQI"Cin the
obligations impos.ed by this instrtUnent upon them shall be joint and several. 7

IN WlTN'ESS WHEREOF; Grantor has caused ~s instrument to be signed in its name.

Gr to '5 N

--""""=-==-......-- -:--_Date:5J2Sl\~

G.r.~ntor'i Aclmowledgtnent

STATE OF NEW YORK )
) ss:

COUNTY OF DUTCHESS )

-t-" .
On the10 day of HA~ , in the year 2008, before me, the undersigned, p~sonal.ly

appeared JOHN C. LlCAtYlK , personally known to me or proved to me on the basis of
sawtilctory evidence to be the individual whose name is S\1bscr.ihed to tbe with;n In::mumen.t and
acknowledged. tQ me that he executed the same in his capacity as MAYOR • a.nd
that by 's s' a e on the instrument, the individual, or the person upon behalfofwbiCh the
indivi ual a ted, ectlted the inSt:rwneD.t

-<J-~~~~~~--"""
PU - State ofNew Yorlc

Kf\ISTEN GUTHRIE
Notary Public. Stal,oof NewV(.Itk

No. 0'GU6040SS3
Qualilied In Outche:3~ CQU~ ,

, Camm, ~~s April 24. 2(1[0 .rms ENVDl.ONMENTAL EASEMENT lS HEREBY ACCEPTED BY THE .
f>EOYLE OF TnE STATE 01'" NEWYOiZZRK,Ac . By and Through the Department
ofBnviromneil.tal COnservation . " .

.
by: -- ::

Alex:~de:.rB. Gt~rl11i~, C..ommissioner
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Gl"O.JJtee's Ac)au)'wledp.ent
STATEOFNEWYORK )

) !JS:
COUNTY U.r' AWAN Y )

On the .l.<day of f:kv-b-- ,in the year 2008, before meJ the undersigned. personally
appeared ALEXANDER B. GRANNIS) persona.llyknown to me or proved to me on the basis of
satisfactory evidence Tn be the individual whose name is subscdbed to th.t; within instrument mu.l
acknowledged to me that he executed the SlUIle. in hi3 capacity as Conunissioner ofthe State of
New York Department ofEnvironmental Conservation. and that by his signature on the
instnune.n~ the individual, or the penOIl upon behalfofwhieh the individ11al acted, executed the

mmum~z----- .
Notary Public - State ofNew York

C\NDYLOU M. FRlN!<S-DIXON
Nota!y Public, State of New YDrk

. No ·~a.05665
Qualified {n I\Jbany County' /\lq

Commi=!slon Exoires A.ugust 24 , 20.1L t

EDMS # 295772
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