
Counl)': Eric Site No: 915133 Order on Consent No. 915133

ENVIRONMENTAL EASEMENT GRANTEI> I'UllSUANTTO ARTICLE 71, TITLE 36
OF TilE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW

'rlIIS INIJENTURE made this 1S'JI,day of --;Jw.'1 ,20J2,..bctwcen
Owner(s) Arneron International Corporation. having an office at 245 Los Robles Avenue.
County or I.os Angelcs. State of California (.. the Grantor"), and The Pcoplc of the State or New
York (the Grantee). acting through their Commissioner of the Department of Environmental
Conservation ("the CommissiollCr"') with its headquarters located at 625 Broadw'ly. Albnny.
Ncw York 12233.

WIIEIU:AS, the Legislature or the State or New York ha~ declilred that it is in the public
interest to encourage the remediation of abandoned and likely contaminated properties that
threaten the health and vitality of the communities they burden while at the same time ensuring
the protection of public health i1nd the environment; and

WIIEREAS, the I.egislature orthe State of New York has declared that it is in the pub lie
interest to establish within the Department a statutory environmental remediation program that
includes the use of Environmental Easements as an enforceable means or ensuring the
performancc of operation. maintenance, and/or monitoring requirements and the restriction of
future uses of the land. when an environmental remediation project leaves residual contamination
at levels that have been determined to be sale lor a specilic usc, but not .all uses. or which
inclu<k" L'ngineered structures that must be maintained or protected against damage to perform
properly and be effective. or which requires groundwater use or soil management restrictions:
and

\VII EREAS, the Legislature of the State of New York has declared that Environmental
Easement shall mean an interest in real properly. created under and subject to the provisions of
Article 71. Title 36 of the New York State Environmenwl Conservation I.'IW ("'ECL") which
contains .. usc restriction and/or a prohibition on the use of land in a manner inconsistent with
engineering controls which arc intended to ensure the long term effectivcness of ,t site remedial
program or eliminme potential exposure pathways to hazardous waste or petroleum: and

WI I EREAS, Grantor, is the owner of real properlY localed at the address of 119 Colgate
Avenue in the City of Buffalo. County of Eric and State of New York, known and designated on
Ihe ta" map 01" the COUllty Clerk of Erie as tax map parcclnumbcrs: SI3L 133.62-2-1.11 being
the same as that property conveyed to Grantor by deeds dated June 26, 1944 and April 26, 1946
and recorded in the Erie County Clerk's Office in Libcr 3557, I)age 382 and Liber 3882, I)age 20,
respectively. comprising approximately 1.953 acres. and hereinaHer more fully described in the
Land Title Survey dated October 25. 2010 prepared by Millard. MacKay & Dellcs. which will be
attached to the Site Management Plan, The properlY description (the "Controlled Property") is
set forth in and attached hereto ,IS Schedule A: and

\VII EnEAS. the Department accepls this Environmental Easement in ordcr to ensure the
protection ofbllman health and the environment and to achieve the requirements lor remediation
established lor the Controllel! Property until such time as this Environlllental Easement is
e.,\tingllished pursllant to ECI. Article 71, Tille 36; and

NOW THEREFORE, in consideration orthe mutual covenants eonlained herein and the
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County: Erie Site No: 915133 Order on Consent No. 915133

terms and conditions of Order on Consent Number: 915133. Grantor conveys to Grantee a
permam'IH Environmental Easement pursuant to ECL Article 71. Title 36 in. on, over. under. and
upon the Controlled Property as more fully described herein ("'Environmental Eascmenf)

I. Purposcs. Grantor and Grantee acknowledge that the Purposes or tbis Environmental
Eascment ,Ire: to cOllvey to GnulIee real property rights and interests that will run with the land
in perpeluily in order to provide an eflcctive and cnforceable mcans of encouraging the reuse and
redevelopmcnt of this Controllcd Property at a Icvel that has bcen determincd to be safe for a
specific usc while ensuring the performance or operation, maintenance, and/or monitoring
requirements; and to ensure the restriction of future uses of the land that are inconsistent with the
abovc-stated purpose.

2. Institutional and Engineering Controls. The controls and requirements listed in the
Departlll..:nt approved Site Management Plan ("SMP") including any and all Department
approved amendments to the S~HJ arc incorporated inio and made part of this Environmental
Easement. These controls i.ll1d requirements apply to the usc or thc Controlled Propcrty. run with
the land, are binding on thc Grantor i.lIld the Grantor's succcssors i.ll1d assigns. and are
enforceable in law or equity against any owner of the Controlled Property. any lessees and any
person using the Controlled Property.

A. ( I) The Controlled Property may be used for:

Commercial 'IS described in 6 VCRR Part 375-1.8(g)(2)(iii) and Industrial as
described in 6 NYCRR Part 375-1.8(g)(2)(iv)

(2) All Enginecring Controls must be operated and maintained as specified in
the Site Management Illan (SM P):

(3) All Engineering Controls must be inspccted at a frequenc)' and in a
manner dclincd in the SMP.

(4) Groundwater and other environmental or public hcalth monitoring must be
performcd as defined in the SMP;

(5) Data and information pertinentia Site Management of the Controlled
Property must be reported <It the frequency and in a manner defined in the SMP:

(6) All future activities on Ihe property that will disturb remi.lining
contaminated material must be conducted in i.lccordance with the SMP:

(7) Monitoring to assess the perlormance i.llld effectiveness or Ihe remedy
must be perlormed as defincd in the SMP.

(8) Operation. maintenance. monitoring. inspection, and reporting of any
mechanical or physical components ortile remedy shall be perli:mlled as defined in the SMP.
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(9) Aeccss to the site must be providcd to agcnts. employees or other
representatives of the State of Ncw York with reasonable prior not icc 10 the property owner to
assure compliance wilh thc restrictions identificd by this Environmental Eascmcnt.

B. The Controlled I)roperty shall not be used lor Residential or Restrictcd
Residential. and the above-stated engineering controls may not be discontinucd without an
amendment or extinguishment of this Environmcntal Easement.

r. The SMP describes obligations that the Grantor assumes on behalrorGrantor, its
successors and assigns. The Grantor"s assumption of the obligations contained in the SMP which
may include sampling, monitoring, and/or operating a treatment system, and providing certified
reports to the NYSDEC. is and remains a fundamental clement or the Department's
determination that the Controlled Property is safe for a specific usc. but nol all uscs. The SMP
may be modified in accordance with the Dcpartrnent"s statutory and regulatory authority. The
Grantor and all successors and assigns. l.ISSUlllC the burden of complying with the SMP and
obtaining an up-to-dale version orthe S;vIP from:

Regional Remediation Engineer
NYSDEC - Region 9
Division or Environmel1\al Remediation
270 Milhigan Avenuc
l3uflalo, Ncw York 14202
I'hone: (716)-851-7000

or

Site Control Section
Division or I':nvironlllental Rcmediation
NYSDEC
625 Broadway
Albany. New York 12233
Phone: (518) 402-9553

D. Grantor must provide all persons who acquire any interest in the Controlled
Property a true and complete copy or the SMP that the Department approves for the Controlled
Property and ,!ll Dcpartment-l.lpprovcd amcndments to that SMP.

E. Gramor covenallls and agrees that until such time as the Environmental Easement
is cxtinguished in accordancc with the rcquirements orECL Article 71. Titlc 36 of the EeL. the
property deed and all subscquent instruments of conveyance relating to the Controlled Property
shall state in atlcast fifteen-point bold-filced typc:

This propcrty is subjcet to an Environmcntal Eascmcnt
hcld by thc Ncw York Statc Dcpartmcnt of Environmcntal
Conscrvation pursullnt to Titlc 36 of Article 71 of thc
Environmental Conservation Law.
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F. Gnlntor covenants and ilgrecs tlHn this Environmental Easement shall be
incorporated in full or by reference in any leases. licenses. or other instruments granting a right
to usc th, Controlled Property.

G. Grantor covenants and agrees that it shall annually. or such time as NYSDEC may
allow. submit to YSDEC a written statement b)' an expert the NYSDEC may find acceptable
ecrtifying undcr penally of perjury. in such form and manner as the Department may require,
that:

(1) the inspection of the site to confirm the effectiveness of the institutional
and engineering controls required by the remedial program was performed under the direction of
the individllill sct forth at 6 NYCRR Part 375-1.8(h)(3).

(2) the institutional controls and/or engineering controls employed at such
site:

(i) arc in-pl'lce:
(ii) nre unchanged from the previous certification. or that any

identified ch.mges to the controls employed were approved by the NYSJ)EC and that all controls
arc ill the Department~approvedformat; and

(iii) that nothing has occurred that would impair the abilit)' of such
control to protect the public health and environment;

(3) the owner will continue to allow ,Iecess to such r"ll property to evaluate
the continued maintenance or such controls:

(4) nothing has occurred that would constitute a violation or railure to comply
with any site managcment plan lor such controls:

(5 the report and all attachments were prepared under thc direction of. and
reviewed by. the party making the certification:

(6) to the best of his/her knowledge and belief, the work and conclusions
described in this certification arc in accordance with the requirements of the site remedial
program. and generally accepted engineering practices; and

(7) the information presented is aecufilte and complete.

3. Right to Enter and Inspect. Grantec. its agents. cmployecs. or other representatives of the
State Illay enter and inspect the Controlled Propcrty in a reasonable manner and at reasonable
timcs to assure compliance with the above-stated restrictions.

4. Reserved Gnmtor's Rights. Grantor reserves lor itsell~ its assigns. representatives. and
successors in interest wilh respect to the Property. all rights as fcc owner of the Property.
including:

A. Use or the Controlled Property for all purposes not inconsistent with, or limited
by the terms of this Environmental Easement:

B. The right to give. sell. assign. or otherwise translcr part or "II or the underlying
Icc interest to the Controlled ProperlY. slIbjeCi amI subordinate to this Environlllental Easement:

5. Enforcement

A. This Environmental Easement is enforceable III law or equity III perpetuity b)'
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Grantor. Grantee. or any aITeeted local government as defined in ECI. Section 71-3603. against
the owner of the Property. any lessees, and any person using the land. Enforcement shall not be
defeated because of any subsequent adverse possession. laches. estoppel, or waiver. It is not a
defense in .my action to enforce this Environmental Easement that: it is not appurtenant to an
interest ill real property; it is not of a character that has been recognized traditionally at common
law: it imposes a negative burden; it imposes allirmative obligations upon the owner of any
interest in the burdened property; the benefit docs not touch or concern real property; there is no
privity of estate or of contract; or it imposes an unreasonable restraint on alienation.

It If any person violates this Environmental I~.lsernenl. the Grantee may revoke the
Certificate of Completion with respect to thc Controlled Property.

C. Grantee shall notify Grantor of a breach or suspected breach of any of the terms
of this Environmental Easement. Such notice shall set forth how Grantor can cure such breach
or suspected breilch and give Grantor a reasonable amount of timc from the date of receipt of
notice in which to cure. At the expiration of such period of time to cure, or any extensions
granted by Grantee. the Grantee shall notHy Grantor of any failure to adequately cure the breach
or suspected breach. and Grantee rnay take any other appropriate action reasonably necessary to
remedy any breach or Ihis Environmental ElISCl1lent including the cOlllmencement of any
proceedings in accordance with applicable law.

D. The fililure or Grantee to cnlorce any of the terms contained herein shall not be
deemed a waiver of any such term nor bar any cnlorccment rights.

6. NOlice. Whenever notice to the Grantee (other than the i.lllllual certification) or approval
from the Grantee is required. the Party providing such notice or seeking such approval shall
identify the Controlled Propcrty by referencing the following information:

County. NYSDEC Site Number, NYSDEC Brownfield Cleanup Agreement. State Assistance
Contract or Order Number, and the County tax map number or the Liber and Page or
computerized system identification number.

Panics ..hall address correspondence 10:

With a copy to;

Site Number: 915133
Office of General Counsel
NYSDEC
625 Broadway
Albany New York 12233-5500

Sitc Control Section
Division of Environmcntal Remediation
NYSDEC
625 13roadway
Albany. NY 12233

All notices and correspondence shall be delivered by hand. by registered mail or by Certified
mail and return receipt requested. The Parties may provide for other means of receiving and
cOllullunicatillg notices and responses to requests for approval.
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7. Recordation. Grantor shall record this instrument, within thirty (30) days of execution of
this instrument by the Commissioner or her/his authorized representative in the office of the
recording officer for the county or counties where the Property is situated in the manner
prescribed by Article 9 of the Real Property Law.

8. Amendment. Any amendment to this Environmental Easement may only be executed by
the Commissioner of the New York State Department of Environmental Conservation or the
Commissioner's Designee, and filed with the office of the recording officer for the county or
counties where the Property is situated in the manner prescribed by Article 9 of lhe Real Property
Law.

9. Extinguishment. This Environmental Easement may be extinguished only by a release by
the Commissioner of the New York State Department of Environmental Conservation, or the
Commissioner's Designee, and filed with the oftice of the recording officer for the county or
counties where the Property is sitllUted in the manner prescribed by Article 9 of the Real Property
Law.

10. Joint Obligation. If there are two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.

IN \VITNESS \VI-IEREOF, Grantor has caused this instrument to be signed in its name.

Ameron Interna nal Corporation

By(I): __~====- _
Print Name: Gary Wagner

Title: Senior Vice President Date: 7/19/11

By(2): _"------='--)--+-'--Lt_~_- _
Print Name: Leonard J. McGill

Title: Secretary D t
. 7/19/11ae. _

Environmental Easement Page 6
686516_1



Grantor's Acknowledgment

STATE OF CALIFORNIA )
) ss:

COUNTY OF LOS ANGELES)

On the ICj day of~ in the year 20IL before me, Cynthia A. Iwasaki,
Notary Public, personally appeared Gary Wagner and Leonard J. McGill, who proved to me on
the basis of satisfactory evidence to be the person(s) whose nam~(are) subscribed to the within
instrument and acknowledged to me that .hehtT'C"/they executed the same in hisAre"rltheir
authorized capacity(ies), and thal by..hi-sltrerltheir signalure(s) on the instrument, the person(s), or
the entity upon behalf of which the pcrson(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

G COl'MII"::·,"::s
WITNESS my hand and offic·al seal. :1:' Houry PvbIIc • ClIII'omII

t. lOI Angel.. County -

, •••• • 1*l :o:n} ern':'1 ta}~lil
tary Public

Grantor's Acknowledgment

""'-ATE OF

COUNTY OF

)
) ss:
)

On the day r...... , in the year 20 -' before me, the undersigned,
personally appeared -=;:: personally Jsno vn to me or proved to me on the basis
of satisfactory evidence to be the indivi~~) ~.hose name is (are) subscribed to the within
instrument and acknowledged to me t~i?<ffsh~hey executed the same in hislher/their
capacity(ies), and that by hislherlth~ignature(s) oil'the.Jnstrument, the individual(s), or the
person upon behalf of which the i dividual(s) acted, executechh instrument.

Notary Public

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department of
Environmental Conservation 3S Designee of the Commissioner.
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By:
obert W. Schick, Director

Division or Environmental Remediation

G r:1II1cc's t\ckllowh.-t1gmcnl

STATI OF NEW YORK )
) S5:

COUNTY OF AI.BANY )

On the JS- day or 0.)~__ in Ihe year 2oid; before me, the undersigncd.
personally appeared~~W.~'U:..._ personally known to me or proved to me on the basis
of satislactory evidence to be the individual(s) whose mime is (arc) subscribed to the within
in5trlll1 1t an <Icknowledged to me thai he/she/ exccuted the same in his/her/ capacity as
Desi lec or t c Conll l. siol1er of the State or New York Department of Environmental
Co scrvation. nd lis/her/ signature on the instrulllent. the individual. or the person upon
be alro ·whi lth n iv' llal cted. executed the instrument.

No-' -,-j4:¥if:::V=I---,.~

1'la'<!d J. ChiuIIIM
Notary Public, State ofNewYor'k

No.01CH5032U6
Qualified in ~beDectad,Countfu.

Commission Expires AU&U3t 22, 20"11
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SCIIEIlULE "An I'ROI'EIUY IlESCIUlY rION

PARCEL '"A"

AI.I. TIIAT TRAer OR PA ReEl. OF LAND situate in the City of BuITalo. County of Eric and
State orNew York. known as lois numbers 19.20.21.22.23.24.25.26.27.28.29.30.31.32.
33.34.35,36.37.38.39 and 40. inclusive. in Block "F", as laid Ollt and described on a certain
lTlap showing subdivision or part orlhe Ilaward Estate Llllds in Lot 45, Township 10, Range 8.
made h~ Dennison Fairchild. C.E .. November 13, 1906 and filed in the Eric County Clerk's
Office under Cover No. 782. more particularly described as follows:

COMMENCING al the point of intersection of the soulh line of Colgate Avenue with the cast
line or subdivision lot !lumber 40 aforesaid. which point of commencemenl is 1049 feCI weslerly
from Ihe westerly line of South Park Avenue: running thence southerly along the easterly line or
Subdivision Lot number 40 and substantially 1.11 right angles to Colgale Avenue 112 rect to the
sOlltherly line of Lot 45: thence westerly illld <llong the southerly line of Lot 45. 666 feet to the
eastcrly line of Subdivision lot number 18: thence northerly along the easterly line of
Subdivision lot number 18. 112 lcet to the south linc of Colgate Avcnue; thence easterly and
along the south line of Colgate Avenue 666 feet to the point or place or beginning.

PARCEL "B"

AI.L THAT TRACT OR I}ARCEI. OF LAND situate in the City of BufTalo. CoulllY of Eric and
State of New York. being part of LOI No. 44. Township 10. Rangc 8 of the Buffalo Creek
Reservation more particularly described as follows:

BEGINNING al the southwest corner or the land conveyed to the Consolidated Battery
Company, Inc., by Armin W. Brand and I.'rancis E. Stevens as and composing the copartnership
known and doing business under the name or Brand and Stevens, by deed dated July 15, 1925.
and recorded in the ol1ice of the Eric County Clerk in Liber 1849 or Deeds at page 43 on July 27.
1925: thence easterly along the southerly line and said southerly line extended or the lands so
con\e)l.:t1 to the Consolidated Battery Company Inc. 786 feet: thence southerly al right angles to
the said southerly line and said southerly line extended of the lands so eonvcyed to the
Consolidatcd Biltlery Co. Inc. 75 feet: thence westerly along a line pamllclto the said sOlltherly
line and said southerly line extended or the lands so conveyed to the Consolidated Baner)' Co.
Inc and distant 75 Icet southerly therefrom 786 feet: thence northerly 75 fect to the place of
beginning.

EXCEPTING TIlEREFROM that part conveyed by deed recorded in the Eric County Clerk's
Office in tiber 9049 of Deeds at page 45.
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