
County: Eric Site No: #915056 Order No: B9-0407-92-05 

ENVIRONMENTAL EASEMENT GRANTED PURSUANT TO ARTICLE 71, TITLE 36 
OF THE NEW YORK STATE ENVIRONMENTAL CONSERVATION LAW 

THIS INDENTURE made this oil / s.c day of ~"I/ t.", tu.- ,20 0 7 ,between 
Owner NIAGARA RIVER WORLD,lNc.;"Orhaving an office at 4000 River Road, Town of 
Tonawanda, New York 14150 (the "Grantor"), and The People of the State ofNew York (the 
"Grantee."), acting through their Commissioner of the Department ofEnviromnental 
Conservation (the "Commissioner", or ''NYSDE;C'' or "Department" as the conte)(t requires) 
with its headquarters located at 625 Broadway, Albany, New York 12233, 

WHEREAS, the Legislature of the State ofNew York has declared that it is in the public 
interest to encourage the remediation ofabandoned and likely contaminated properties ("sites'') 
that threaten the health and vitality of the communities they burden while at the same time 
ensuring the protection ofpublic health and the enviroDIllentj and 

WHEREAS, the Legislature of the State of New York has declared that it is in the public 
interest to establish within the Department a statutory environmental remediation program that 
includes the use of environmental easements as an enforceable mea.n~ of ensuring the 
.;,el,i'l,Dllance of operation, maintenance, and/or monitoring reql,.;reroonts and ofensuring the 
-p'otCiitiaI restriction of future uses of the land, when an enviro~l'i"emediationproject leaves 
residual contamination at levels that have been detennined to be safe for a specific use, but not 
all uses, or which includes engineered structures that must be maintained or protected against 
damage to perform properly and be effective, or which requires groundwater use or soil 
management restrictions; and 

WHEREAS, the Legislature of the State ofNew York has declared that enviroDIllental easement 
shall mean an interest in real property, created under and subject to the provisions of Article 71, 
Title 36 of the New York State Environmental Conservation Law ("ECL") which contains a use 
restriction and/or a prohibition on the use ofland in a manner inconsistent with engineering 
controls which are intended to ensure the long te1tn effectiveness of a site remedial program or 
eliminate potential exposure pathways to hazardous waste or petroleum; and; 

WHEREAS, Grantor, is the owner of real property located at 4000 River Road, Town of 
Tonawanda, Erie County, New York being part ofLots Nos. 96 and 97 of the Niagara River 
Reservation, known and designated on the tall: map of the County of Erie as tall: map parcels 
bearing SBL Nos. 64.08-1-1.1 aDd 64.08-1-1.2, containing 62.34 acres mote or less, and being 
the same property conveyed to Grantor by deed dated April 3, 1989 and recorded May 17, 1989 
and recorded in the Office of the Clerk of the County ofErie in Liber 10023 of Deeds at page 13, 
and by deed, dated November 10, 1998 and recorded November 19, 1998 in the Office of the 
Clerk of the County of Erie in Liber 10942 of Deeds at page 2189. The referenced property is 
hereinafter more fully described in Schedule A attached hereto and made a part hereof ( the .. 
Controlled Property"); and; 

WHEREAS, the Commissioner does hereby acknowledge that the Department accepts this 
Environmental Easement in order to ensure the protection ofhwnan health and the enviromnent 
and to achieve the requirements for remediation established at this Controlled Property until such 
time as this Environmental Easement is extinguished pursuant to ECL Article 71, Title 36;and 
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NOW THEREFORE, in consideration of the covenants and mutulll promises contained herein 
and the terms and conditions of Order on Consent Number B9·0407-92·05, Site #915056 
Grantor grants, conveys and releases to Grantee a permanent Environmental Easement pursuant 
to Article 71, Title 36 of the EeL in, on, over, under, and upon the Controlled Property as more 
fully described herein ("Environmental Easement''). 

1. Pumoses. Grantor and Grantee acknowledge that the Purposes of this Environmental 
Easement are: to convey to Grantee real property rights and interests that will run with the land in 
petpetuity in order to provide an effective and enforceable means of encouraging the reuse and 
redevelopment of this Controlled Property at a level that has been determined to be safe for a 
specific use while ensuring the perfonnance of operation, maintenance, and/or monitoring 
requirements; and to ensure the potential restriction of future uses ofthe land that are 
inconsistent with the above-stated purpose. 

2. Institutional and Engineering Controls. The following controls apply to the use of the 
Controlled Property, run with the land, are binding on the Grantor and the Grantor's successors 
and assigns, and are enforceable in law or equity against any owner of the Controlled Property, 
any lessees, and any person using the Controlled Property: 

A. The Controlled Property may be used for restricted commercial and industrial use as 
long as the following long-term engineering controls are employed: 

(I)	 restrict the use of site groundwater as a source ofpotable or process water without 
necessary water quality treatment as determined by the Erie County Department of 
Health; 

(ii)	 any proposed soil excavation on the property requires prior notification and prior 
approval ofNYSDEC in accordance with the Site Management Plan approved by 
NYSDEC for this Controlled Property, The excavated soil must be managed, 
characterized, and properly disposed of in accordance with NYSDEC regulations 
and directives; and 

(iii)	 evaluate the potential for vapor intrusion for any buildings developed on the site. 
Provision for mitigation, such as installation of a vapor blUrier and sub-slab vapor 
system or other engineering controls shall be implemented on all structures, prior 
to occupancy. 

The Grantor hereby acknowlodges receipt ofa copy of the NYSDEC-approved Site 
Management Plan, dated November 2007 ("SMP"). The SMP describes obligations that Grantor 
assumes on behalf of Grantor, its successors and assigns. The Grantor's assumption of'the 
obligations contained in the SMP which may include sampling, monitoring, and/or operating a 
treatment system on the Controlled Property, and providing certified reports to the NYSDEC, is 
and remains a fundamental element of the Department's determination that the Controlled 
Property is safe for a specific Ulle, but not all uses. The Department may change the SMP for the 
Controlled Property from time to time on the basis ofrequests or infonnation submitted by 
Grantor, and modifications in applicable statutes regulations, guidance or site conditions. The 
Department reserves a unilateral right to modifY the SMP. The Grantor and all successors and 
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assigns, assume the burden of complying with the SMP and obtaining an up-to-date version of 
the SMP from: 

Regional Remediation Engineer:
 
Region 9
 
NYS Department ofEnvironmental Conservation
 
270 Michigan Avenue
 
Buffalo, New York 14203
 
or:
 

Site Control Section
 
Division ofEnvironmeotal Remediation
 
NYS Department of Environmental Conservation
 
625 Broadway
 
Albany, New York 12233
 

B. The Controlled Property may not be used for a higher level ofuse such as unrestricted 
, • ,'ill' residential use and the above-stated engineering controls tnI,'!41ot be discontinued without an 

- -, ... ' amendment or extinguishment of this Environmental Easement: ..·~ . 

C. Grantor covenants and agrees that until such time as the Environmental Easement is 
extinguished in accordance with the requirements ofArticle 71, Title 36 of the ECL, the property 
deed and all subsequent instrnments of conveyance relating to the Controlled Property shall state 
in at least fifteen-point bold-faeed type: 

This property is subject to an environmental easement 
held by the New York State Department of 
Environmental Conservation pursuant of Title 36 to 
Article 71 of the Environmental Conservation Law. 

D. Grantor covenants and agrees that this Environmental Easement shall be incorporated 
in full or by reference in any leases, licenses, or other instruments granting a right to use the 
Controlled Property. 

E. Grantor covenants and agrees that it shall annually, or sucb time as NYSDEC may 
allow, submit to NYSDEC a written statement by an expert the NYSDEC may find accepmble 
certirying under penalty of perjuzy that the controls employed at the Controlled Property are 
unchanged from the previous certification or that any changes to the controls employed at the 
Controlled ~erty were approved by the NYSDEC, and that nothing has occurred that would 
impair the abihty of such control to protect the public health and environment or co:o.stitute a 
violation or failure to comply with any Site Management Plan for such controls and giving 
access to sucb Controlled Property to evaluate continued maintenance of such controls. 

3. Right to Enter and Inspect. Grantee, its agents, employees, or other representatives of the 
State may enter and inspect the Controlled Property in a reasonable mamler and at reasonable 
times to assure compliance with the above-stated restrictions. 
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4. Reserved GrllIltor's Rights. Grantor reserves for itself, its assigns, representatives, and 
successors in interest with respect to the Property, all rights as fee owner of the Controlled 
Property, including: 

1. Use of the Controlled Property for all pmposes not inconsistent with, or limited by 
the terms of this Environmental Easement; 

2. The right to give, sell, assign, or otherwise transfer the underlying fee interest to the 
Controlled Property by operation ofiaw, by deed, or by indenture, subject and subordinate to this 
Environmental Easement; 

5. Enforcement 

A. "This environmental easement is enforceable in law or equity in perpetuity by Grantor, 
Grantee, or any affected local government, as defined in EeL Section 71·3603, against the owner 
of the Property, any lessees, lIIld any person using the land. Enforcement shall not be defeated 
because of any subsequent adverse possession, laches, estoppel, or waiver. It is not a defense in 
any action to enforce this environmental easement that: it is not appurtenant to an interest in real 
property; it is Dot of a character that has been recognized traditionally at common law; it imposes 
a negative burden; it imposes affirmative obligations upon the owner of any interest in the 
burdened property; the benefit does not touch or concern real property; there is no privity of 
estate or of contract; or it imposes an unreasonable restraint on alienation. 

B. If any person intentionally violates this environmental easement, the Grantee may 
revoke the Certificate of COmpletion provided \IlIder ECL Article 27, Title 14, or Article 56, 
Title 5 with respect to the Controlled Property. 

C. Grantee shall notify Grantor of a breach or suspected breach of any ofthe tetmS of this 
Environmental Easement. Such notice shall set forth how Grantor can cure such breach or 
suspected breach and give Grantor a reasonable amount oftime from the date ofreceipt of notice 
in which to cure. At the expiration of such period of time to cure, or any extensions granted by 
Grantee, the Grantee shall notifY Grantor of any failure to adequately cure the breach or 
suspected breach. Grantor shall then have a reasonable amount of time from receipt of such 
notice to cure. At the expiration of said second period, Gr3l1tee may commence any proceedings 
and take any other appropriate action reasonably necessary to remedy any breach of this 
Environmental Easement in accordance with applicable law to require compliance with the terms 
of this Environmental Easement. 

D. The failure of Grantee to enforce lUIy ofthl; terms contained herein shall not be 
deemed a waiver of any such tetm nor bar its enforcement rights in the event of a subsequent 
breach ofor noncomplilUlce with any of the terms of this Environmental easement. 

6. Notice. Whenever notice to the Smte (other than the annual certification) or approval 
from the Smte is required, the party providing such notice or seeking such approval shall identifY 
the Controlled Property,by referencing the following information: . 
County, NYSDEC Site Number, NYSDEC Order Number. 
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Parties shall address correspondence to:	 Office of General Counsel 
NYSDEC 
625 Broadway 
Albany New York 12233-5500 

Such correspondence shall be delivered by hand, or by registered mail or by Certified mail and 
return receipt requested. The Parties may provide for other means of receiving and 
communicating notices and responses to requests for approval. 

7. Recordation. Grantor shall record this instroment, within thirty (30) days of execution of 
this instrument by the Commissioner or her/his authorized representative in the office of the 
recording officer for the county or counties where the Property is situated in the manner 
prescribed by Article 9 of the Real Property Law. 

8. Amendment. This environmental easement may be amended only by an amendment 
ex.ecuted by the Commissioner of the New York State Department ofEovironmeotaJ 
Conservation and filed with the office of the recording officer for the county or counties where 
the Property is situated in the manner prescribed by Article 9 of the Real Property Law. 

. (,;. 
9. Extinguishment, This environmllllw li'asement maY be ex.tinguished only by a release by - - ....
 
the Commissioner of the New York Slate Department ofEnvironmental Conservation 3lld filed
 
with the office of the recording officer for the county or counties where the Property is situated
 
in the manner prescribed by Article 9 of the Real Property Law.
 

10. JOint Obligation. If there are two or more parties identified as Grantor herein, the
 
obligations imposed by this instrument upon them shall be joint and several.
 

IN WIlNESS WHEREOF, Grantor has caused this instrument to be signed in its name. 

NIAGARA RIVER WORLD, INC. 

Br; ~"':F; ~~\ 
TItle: ~~-ec:;. ,i1..,,;) 

STATE OF r~/£:.q. ) 
)ss 

COUNTY OF MWAR P ) 

On the '5" day ?f in the year 200before me, the undersigned, . 
personally appeare ~ , personally known to me who, being duly sworn, did 
depose and say that helsh they resl e at~= Nt (full mailing 
address) and that helshemi.ey is (aTe) the (President or other 
officer or director or 1iifomey in fact duly appOInte 0 7 A~VER WORLD, INC., 
the cOIporation described in and which executed the above instrument; and that he/she/they 
Si~; name(s) thereto by the ~Uthority of the board ofdirectors of said corporation. 

Notary Public -~¥mk R.Pe/D~ 
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County: Erie Site No: #915056 OrdcrNo: B9-0407-92-05 

THIS ENVIRONMENTAL EASEMENT IS HEREBY ACCEPTED BY THE 
PEOPLE OF THE STATE OF NEW YORK, Acting By and Through the Department 

ofEn"'"""""'" """""""'" JL 
by: . 4.,... 

Alexander B. GTaonis, Commissioner 

Grantee's Acknowledgment
 
STATE OF NEW YORK )
 

) ss:
 
COUNlY OF A'i\oAj )
 

On the ~ \ ~ day Of"'~ , in the year 20~ before me, the undmigned, 
pCISo'1'111y appeared A\n.. ~v 1.'1. Co \ personally known to me or proved to me on the basis 
",.~ ;;ar',;;!:ilctory evidence to~e the 1IllV1ual(s) whose name is (are') s1,1il$cribed to the within 
. imltPtdnent and acknowledged to me that he/shel executed the same'ift··hislherl capacity as 
Commissioner of the State ofNew York D~artment of Environmental Conservation, and that by 
hislherl signature on the instrument, the individual, or !he person upon behalf ofwhich !he 
individual acted, executed the instrument. 

EDMS: 284106 
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Ios""rt By: 

TICOR TITLE INSURANCE COMPANY Schedul. A (..., 

OWNER'S POLICY OF TITLE INSURANCE 
No: I 5007-41667ALTA OWNER'S POUCY (6(17(06) 

PARCEL "1" 

ALL THAT TRACT OR PARCEL OF LAND, slluqte In the Town afTooowunda, County 01 Erle end Srate 01 
New York, being part of Lots Nos. 96 and 97 of tha NlI!lgara River R.trVatlon, described liS fo/lows; 

BEGINNING at Ihe southwest comer of lands conveyed to Marathon Petroleum company by deed flied 
In Ihe Erie County Cle,J('s Qlflce In Uber 91 84 01 Deeds at Page 346, said poll'll being II point on 1111 SOlllh line 
of lands conveyed to WIckwire Spencer Steel Corporation by deed lied In the Erie Coul'lly C1etk·s otrlce In 
L1ber 1536 of OMS at Page 186: 

Thence nonhwestetly along the easteny line of lands COlli/eyed to Mrll'lltllllrl PlIl'oIeum Company bearing 
N 28· 42' 23" W, • distance 0I1lO7.38 feet 10 II point: 

Thence ccntlnuing northweBteny along the north line 01 Mllrllthon Petroleum Company, ..n _enor lingle 
of 134· 06' ,5' on a bearlng 01 N 74· 36' OfI'W, II dlst8nce of 379.06 leerto a point; 

Then"e COI'lllnulng normweeterly along the nortl'liine 01 Marathon Pel1'Oleum Company, an txlerlor angle 
01 '64" 02' 45" on a bearing of N 70· 33' 23"W. a distance 0199.01 feelloa point on the United States Harbor 
line, said point being northwest ccmer 01 landS conveyed 10 Marathon PllIroieum Company: 

Then"e north8l1y along the UnlIoo Swes Hatbor line bearing N 02· 04' 54" E, a dl!llllf1C8 of 951 .36 faet 10 
the south line of "Pump House Parnel" Parcel 3 of lands ccnveyed to Allied Chemical Corporation by deed Illed 
In II'It Erie County Clerk's OffICii In Llber 7271 of Deeds at page 65, said pclnt being 271 teet south of the nonh 
line of LOI 97 liS mellsured It right IInglts therefrom: 

Tnence eaSleny parallel w"h the nonh line 01 Lot f11, N89· 57' 20" E, a distance 0I57.541ee1 to II poln!: 

Thence nOJlherly On II bearing of N O· 02" 40' WI dlSlllnce 0175.00 '..1to II polnl, said point being' 96.0 
leet south 01 the north line 01 Lot 97119 ,"""sured at right angles 1I1erllrom: 

Thence westeny parallel with the north line of LOI No. 97, 9 ag. 57' 20", a distance of 54.11 feel to a point 
on the United StItes Harbor line; 

Thence northuny 1lI0ng1l1e Untted States Harbor Une, N 00° 04' 54' E, a distance of 19s,2leetto In 
lingle polnl on the Untted States Harbor Line. said point baing on the north line of 10I 97, 

Thance continuing northerly llIong the Unlted StellS Harbor line on I bearing N 10· 57' 33" E, II dlstBnce 
of 396,21 feet to the southwest comer of lands conveyed to L Mitthew Duggan, Jr., by deed iliad In the Erie 
County Clerk's Office in L1ber 9011 of Deeds at page 277: 

Thance easterly parallel w"h the 80lIl1'1 line of Lot 96 along lhe SOUlh line of lands conveyed 10 L MlIl1hew 
Duggan, Jr. on a bearing N 99· 57' 20· E, I dlstllnce 01524.36 feet to ll'le northwest comer ollinds conveyed to 
Clarence Materials Corporation by deed flied in the Erle County Cllrl<" Office in Uber llB92 of Deeds at Plge 
3B9; . 

PlIge l\ - : 
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IS.Vld By: 

TICOR TITLE INSURANCE COMPANY SChedule A (cont'elj 

OWNER'S POWCY OF TlTL.E INSURANCE 
No: I 5007-41667ALTA OWNER'S POLICY (6/17/06) 

Thence southerly el rlghl angles to the south Une of LDl98, along the west line 01 Oarence Materials 
Corporallon, bearing SCO' 02' 40' E, aelislanca 01454.91 faetto Ihe southwe6t comer of lands conveyac:t 10 
New York Cenlral Railroad by deed Illed In the Erie CounryOerk's omee In Uber 1364 of Deeds 81 page 1': 

Thence easterly parallel to the nanh Iina oIl.oI97 along the south line of New Yorl< Canlral RaJroad on a 
bearing N09' 57' 20" E, a dl8lllllce of 71e,39feettoa point on the wesr line oIlht Erit 88rgacanal, said line 
also known 11$ Ntw Yorl< Slate Blue Une: 

Thence southerly Iht loIlowing eight (8) cournes and dl9lanC8$ along th, west line of the Erie Barge 
Carllll, el$o known as New Yorl< SllIIe Blu,l,",: 

1. S 04" 55' 26" E, a distance of 475.24 le81 10 a point 
2. $ 04' 14' 06" E, adlSl8nce of 66.89 feetlo a poinl 
3. S09' 03' 36" E, a distance of 66.94 laetlo a palm 
4. S Og' 46' 59" E, a dlSl8nce 01 661.66 leal to • point 
5. S 13' 37' 35" E,. distance 0/67.53 leello a point 
6. S 15' 15' 38" E, II dlatal"lC' of 66.95 leelto a palm 
7. S 16" 43' 16"E,adislanceof6IU14leetloapolnt 
9. $ 17' SO' 47" E, a dlSl8nce of 392.35 ltel 1011 palm on the South line 01 lands conveyed 10 Wickwire Spencer 
Steel Corporalion. 

Thence westllrly along the South line 01 Wickwire Spaneer 5tHI COopol'llllln on a bearing of S 72' 1l' 19" 
W, II dlSlllnce 01 851.621e8lto the point or place of beginning, containing 112.460 acres, more or less. 

PARCEL "2' 

ALL THAT TRACT OR PARCEL OF LAND, sltualeln the Town ofTonawanda, COunty of Erie and Stele of 
NewYorl<, being pen of LOIS Nos. 96 and 97 of the Niagara River ReseMlllon, descrlbed as follows: 

BEGINNING althe intersection of Iht west line of Alver Road (S.H. 129) and th, south lin. of tand& 
co""eyed to New York Ctntral Allrela by deed fjlell In the Erie County Clerk's Offlea In Llber 1364 of Deeds al 
Page n; 

Thence sOlJlherly lliong thewes1l1ne 01 R.....rROIId S04' 00'10" 10, adistance 01 <WO.13 I.mo... or It&s 
to the east line of Ihe Erie Barge Canal. also known 118 the New York SllIIe BIUIil Une; 

Thence northerly along the easiline otthe Erie Berge Canal (a180 known 8S the New York State Blue 
Line) on II belIring N 06" 12' 28" W. a dl$lllnel 01 19.53 lael: 

Thence continuing nonh along the eaSlllne althe Erie Barge canal (also known as the NllW Yorl< State 
Blue Line) on a bearing N 04· 55' 53' W, e dlS18nce of 461.24 feet 10 II point on the south line oflandi conveyed 
to the New York Cemral Railroad: 

Thence easllil~y along the 80utherly line of New Yorl< Conlral Rllnroad on a bearing N 89 ' 57' 20" E, a 
dlSlllnce of 8.25 fwt to tht point or place of beginning, containing 2.075 square feet or 0.048 acres, l110fe or 

nge 11 " 3 
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IrsIHI1 By, 

TICOR TIT1.E INSURANCE COMPANY SchedUle A (conl'd) 

OWNER'S POLICY OF TITLE INSURANCE 
No; I 5007041667

ALTA OWNER'S POLICY (6/17/06) 
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