
STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
----------------------------------------------------------
In the Matter of the Alleged Violations 
of Article 27 of the New York State 
Environmental Conservation Law, 
and Title 6, Part 360 of the Official         ORDER ON CONSENT
Compilation of Codes, Rules and                                      
Regulations of the State of New York,  File No. R4-2009-0306-54

- by -

Larry Tune
Respondent

------------------------------------------------------------
WHEREAS:

1. The Department of Environmental Conservation ("DEC" or "the Department") is an
executive department of the State of New York with jurisdiction over the environmental policy and
laws of this state, pursuant to, inter alia, ECL § 3-0301.  In particular, DEC has jurisdiction over the
permitting and operation of solid waste management facilities pursuant to Article 27 of the New
York State Environmental Conservation Law (ECL).

2. Pursuant to authority granted the Department under ECL Article 27, rules respecting the
permitting, registration and operation of solid waste management facilities were promulgated at Title
6 of the Official Compilation of Codes, Rules and Regulations of the State of New York (NYCRR),
Part 360 et seq.

3. Respondent Larry Tune resides at 1517 River Road, Selkirk, NY, in Albany County.  

4. Respondent is a  "person" as defined in 6 NYCRR § 360-1.2(b)(108).  

5.    On February 24, 2009, Department Staff observed Respondent’s agent dumping solid waste
on property located at 1647 River Road in Coeymans, NY, in Albany County, (“site”).    

6.  Regulations at 6 NYCRR §360-1.5 (a)(2) state:

Except as provided for in Subparts 360-10 and 360-17 of this Part, no person shall dispose of 
solid waste in this State except at:

(2) a disposal facility authorized to accept such waste for disposal. 



7.  Respondent violated regulations at 6 NYCRR § 360-1.5(a)(2) by dumping solid waste on
an unauthorized location.

8. ECL § 71-2703  provides that any violator of Articles 3 or 7 of the provisions of Article
27 of the ECL cited in this Order, or any rule or regulation issued pursuant thereto, is subject to
penalties of up to Seven Thousand five hundred dollars ($7,500) for each violation and an
additional penalty of not more than $1,500 per day during which the violation continues and may
be enjoined from continuing such violation.

9. Respondent consents to the issuance and entry of the foregoing Order, waives the right to
a hearing herein as provided by law, and agree to be bound by the provisions, terms and
conditions contained in this Order.

NOW, being duly advised and having considered this matter, IT IS HEREBY
ORDERED THAT:

I. Penalty

        With  respect of the aforesaid alleged violations, a civil penalty in the amount of
SEVEN THOUSAND FIVE HUNDRED DOLLARS ($7,500) of which THREE THOUSAND
DOLLARS ($3,000) shall be payable to the New York State Department of Environmental
Conservation by money order, or certified check at the time this Order is signed, notarized and
returned to the Department. Payment of the civil penalty is due in accordance with the following
schedule:

1. $1,500.00 with the return of the signed and notarized copy of this Order;
2. $1,500.00 by August 1, 2009;

The balance ($4,500) shall be suspended so long as Respondent shall comply with the
Schedule of Compliance.

The failure to make a timely payment shall result in the entire balance of civil penalty
being immediately due.  The civil penalty shall be paid by certified or bank check made payable
to the NYS DEC.

Payment of the above penalties shall not in any way alter Respondent’s obligation to
complete performance under the terms of this Order.

  In the event that Respondent fails to comply with the requirements of this Order the
entire suspended portion of the penalty shall become due and payable upon written notice to
Respondent without prejudicing the Department from seeking further appropriate penalties for
violations of this Order by Respondent.



II.   Compliance Schedule

Respondent shall commence implementation of the activities described in the attached
Compliance Schedule, which is an enforceable part of this Order, in accordance with its terms. 
Respondent shall meet the schedule therein.

III. Force Majeure

If Respondent cannot comply with a deadline or requirement of this Order, because of
an act of God, war, strike, riot, catastrophe or other condition which is not caused by the
negligence or misconduct of Respondent and which could not have been avoided by Respondent
through the exercise of due care, Respondent shall make its best effort to comply nonetheless
and shall, within seventy-two hours (unless notice is required sooner by State or Federal law),
notify the Department by telephone and in writing, pursuant to the communications provision of
this Order, after it obtains knowledge of any such condition or event and request an appropriate
extension or modification of this Order.

IV. Reports

All reports required herein shall be made to the Region 4 office of DEC, 1130 North
Westcott Road, Schenectady, NY 12306, Attn: Regional Solid Waste Engineer.

V. Access

Respondent shall allow duly authorized agents and employees of DEC access to any
facility, site, or records owned, operated, controlled, or maintained by Respondent, without prior
notice, at such times as may be desirable or necessary, and/or perform such tests as the
Department may deem appropriate, to copy such records, or to perform any other lawful duty or
responsibility.

VI. Indemnification

Respondent shall indemnify and hold harmless the Department, the State of New
York, and their representatives and employees, for all claims, suits, actions, damages and costs
of every name and description arising out of or resulting from the fulfillment or attempted
fulfillment of this Order by Respondent, their employees, servants, agents, successors or assigns.

VII. Successors and Assigns

The provisions of this Order shall be deemed to bind Respondent their agents
employees, successors, and assigns, and all persons, firms, and corporations acting under or for
Respondent.



VIII. Effective Date

The effective date of this Order shall be the date that the Commissioner or his designee
signs it.  The  Department will provide Respondent (or the Respondent’s Counsel) with a fully
executed copy of this Order as soon as practicable after the Commissioner or her designee signs
it.

IX. Default

The failure of Respondent to comply fully and in timely fashion with any provision
of this Order shall constitute a default and a failure to perform an obligation under this Order and
under the ECL, and shall constitute sufficient grounds for revocation of any permit, license,
certification or approval issued to Respondent by DEC.

X. Entire Agreement; Modification

This Order constitutes the entire agreement of the parties, and no provision of the
agreement shall be deemed waived or otherwise modified except as is specifically set forth in a
writing executed by the Commissioner or Regional Director of DEC indicating an intent to
modify this Order.

XI. Other Rights

Nothing contained in this Order shall be construed as barring, diminishing,
adjudicating or in any way affecting (1) any legal, administrative or equitable rights or claims,
actions, suits, causes of action, or demands whatsoever that the Department may have against
anyone other than Respondent; (2) any right of the Department to enforce administratively or at
law or in equity, the terms, provisions and conditions of this Order; (3) any right of the
Department to bring any future action, either administrative or judicial, for any other violations
of the ECL, the rules and regulations promulgated thereunder, or conditions contained in orders
or permits, if any, issued by the Department to Respondent; (4) the summary abatement powers
of the Department, either at common law or as granted pursuant to statute or regulation.

DATED:          2009
     Rotterdam,  New York                    

Alexander B. Grannis      
Commissioner

 New York State Department of
  Environmental Conservation

                    
          BY:   

___________________________
Eugene J. Kelly
Regional Director
Region 4



CONSENT BY RESPONDENT

     Respondent hereby consents to the issuing and entering of this Order, waives his right to a
hearing herein, and agrees to be bound by the provisions, terms and conditions contained herein.  
                        

          ___________________________
      Larry Tune                        

DATE:_____________________

STATE OF NEW YORK )
) ss.:

COUNTY OF )

On the___day of ____________in the year_____ before me, the undersigned, a Notary Public in
and for the State, personally appeared, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity, and that by his signature on the
instrument, the individual, or the person upon behalf of which the individual acted, executed the
instrument.

________________________________
Notary Public
Qualified in the County of:
My Commission Expires:



SCHEDULE OF COMPLIANCE

1) Within 30 days of the effective date of the Order, Respondent shall remove any visible loose
metal, plastic, and wood from the exposed surfaces of dumped C&D on the Northeast portion of
property located at 1647 River Road, Town of Coeymans, Albany County. 


