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Email; sbeac@earthlink.net

Comments to the recommendations of the Environmental Justice
Advisory Group of the New York State
Department of Environmental Conservation.

By Carlos R. Alicea Negron
Marian Feinberg

I. Introduction

These general comments are presented in behalf of the South Bronx Clean Air Coalition. The
South Bronx Clean Air Coalition is a non-profit community based organization engaged in the organizing
and educating our community on environmental issues, specifically air contamination, toxics and waste
management issues.

We denounce the imbalance of power set up by the composition of the advisory group, creating an
atmosphere where the minority representation of environmental justice advocates were way outnumbered by

business representatives and governmental officials. Far from being neutral, our government representatives

have historically allied with big business. As we pointed out in the initial public meetings on this task
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flawed process fixed to favor of the status quo or choose not 1o participate and be criticized for not taking
advantage of an opportunity. Can there possibly be a more ironic situation than this one? A process
designed to address the consequences of an undemocratic and unjust practices is built on the basis of an
unfair and undemocratic process. Some questions that need answers are:

a) Who decided the composition of the group?

b) What were the criteria used to have a majority of business and governmental

officials in the advisory group?

¢) In an open contradiction to many sections of the document, the “will of the
majority” was imposed as the mechanism to decide in issues where
“consensus is not achieved.” Due to the biased composition of the advisory
group, it is not a surprising that this document fails to reach a threshold for
initial steps for changing and facing environmental injustice in N'Y.

d) Can we expect that in times of economic distress, as attempts are being made to
weaken environmental regulations, that good- feeling suggestions are going
to be even considerate?

Qur organization wants to help the South Bronx community to effectively organize, and opposes
government and business activities that increase the levels of pollution and thus concretely are acts of
environmental discrimination and racism. Lip service documents, guidelines and proposals with NO legal
or regulatory enforcement mechanism are not acceptable to our communities. However, our demands for
environmental justice are not narrowly defined on regulatory basis. For one, the historical record clearly
demonstrates the frequent inability of the DEC to enforce and implement the existing environmental

regulations in a timely fashion in our communities.

Our concept of environmental justice is based on putting the health and welfare of the South
Bronx Community at the center of the environmental policy decision making process. Our concept of
environmental justice demands that every new proposed activity is guilty until proven innocent. Our
concept of environmental justice demands that this policy be based in the precautionary principle whereby

community protection is given the benefit of the doubt due to already multiple exposures to environmental
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contamination. Qur concept of environmental justice demands that our existing environmental pollution is I
cleaned up, sources of environmental pollution are eliminated and new health, housing, energy, waste and
local economic strategies are design and implemented. i
Certainly, this document does not meet our community criteria for environmental justice. The
language, the proposals and the ideology behind the document do not meet these basic principles of |
environmental justice. These positive policy recommendations we find here are basic minimum
requirements for real community participation in the public policy decision making process in a demacratic
society. Access to information and meaningful participation, among other proposals in this document,
cannot be used by your agency or any other regulatory agency as fulfilling your mandate of environmental
justice, because all these proposals are already your responsibility anyway. Without a real commitment to
changing economic and political policies in the state of New York, the proposed recommendations wiil
result in the community political legitimization of environmenta] imjustice.
I1. Specific Comments
A. Language
The whole document is framed in ambiguous language that clearly reflects the feel-good
syndrome that characterizes these recommendations. For example, on page 3 of the document
the definition of environmental justice is stated:
«...environmental justice is meant to ensure the fair treatment and meaningful
involvement of all people regardless of race, color or income to the development,
implementation and enforcement of environmental laws, regulations, and policies.”
Who is going to define what fair treatment is? Can we trust DEC or the business community to
design and select strategies for fair treatment? Was the expedited approval of the new NYC power plants
an example of fair treatment by the DEC and NYPA? Were the December 2000 DEC hearings and the
December 19, 2001 NYPA hearings, in the middle of the holidays and after community struggle, an
example of a fair treatment? What about meaningful involvement? Who is going to define meaningful
involvement? How can a sane individual really expect meaningful involvement strategies from the DEC in

the light of its leadership in putting together this committee? i
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Similarly, the statement of the DEC about implementing environmental justice in their programs is
very troubling. The DEC states that environmental justice wili be part of its mission “to the greatest extent
practicable.” We ask, practicable for whom? For our families, who miss school and work in order to pass
hours in emergency rooms with asthma attacks? For multinational billion dollar corporations who may have
to spend a few extra dollars on cleaner production? For the DEC, which wants to keep grinding out those
permils?

B. Other general observations

In page 4 the document states that:

“The DEC should provide each permit applicant with fundamental information on
environmental justice, including infermation on DEC policy and procedures related to
permitting and environmental justice. The information should be given to applicants
early in the permit application process, either at the pre-application stage, if applicable,
or during the application stage. The DEC should encourage applicants further to
educate themselves on environmental justice generally and on specific environmental
justice concerns, if any, in communities surrounding a proposed action. ¥

The DEC seems to imply in this statement that the root of corporate environmental injustice is the
lack of education on this issue. We think that those in the advisory group that proposed this
recommendation have ignored the fact that business and industry representatives have historically targeted
communities of color or other disempowered communities as those where the probability of success in
siting a polluting facility is the greatest. Generally, these communities are the same ones that suffer high
unemployment, lack of adequate health care, lack of adequate and livable housing and high levels of
environmental contamination. Business and industries already know about environmental justice
communities: these are precisely the areas to which they seek to bring more polluting industries. It is naive
to expect that providing such “environmental justice education” will help to further environmental justice
policies. Due to the lack of clear and enforceable regulatory protections that are based in the precautionary
principle (no more facilities in those communities known to have high levels of pollution), for identified EJ

communities, access to information on the locations of environmental justice communitics clearly can
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exacerbate the environmental justice issues around the state. This information can be used by business and
industry groups rather than hiring consultants to research which communities around the state may be
economically and political vulnerable to be targeted to site new industrial projects. Now, instead of paying
for this information, the state, with taxpayer money, will provide a laundry list of potential sites for business
activities.

In page 7 of the document, number 3, the document states that: “...DEC will encourage
applicants to conduct meaningful and effective public participation programs that educate the public,
gather information from the community and provide meaningful opportunities for the exchange of
information.”

Besides the ambiguity of the language, what is meaningful and effective public participation? Qur first
observation regarding this statement is how can the DEC is farm out its responsibility to protect the health
and environment of the communities in NY? Abdicating this responsibility to the permit applicants is like
putting the fox to watch the hen house. Additionally, this assumes the standard notion of community
education which views intuition and community knowledge ag subjective, unscientific and useless to
understand local environmental problems. Thus, “educating the community” becomes a strategy to label
communities as irrational and confrontational because they do not accept the “unbiased”, “scientific”, and
“objective” knowledge that the industry or business representatives present. “Educating the community”
means accepting what has been told without critical analysis and without challenging industry and business
premises. This disempowering strategy cannot be part of real environmental justice policy.

In page 8, point number 5, this document suggests the use of Alternative Dispute
Resolution (ADR) to resolve Conflicts during the permit process. The document
describes ADR as a strategy to: “share information, address serious disagreements,
and reducing contentiousness.” The DEC asks communities to give up one of the most
important areas of political power in the permitting process, our power to organize and
protest, through a mechanism of ADR. It implies that these negotiations are happening
among peers. Yet key elements of the power differential that exists between the
community and the permit applicant are unresolved. Resources—economiic, legal, public

relations, consultants, staff time—available to the permit applicant make this an




 Environmental Justice - Comments Public Hearing EJ 2

Page{ 6

unbalanced and unjust process. Alternative Dispute Resolution raises another significant
question: Who is deemed to be the negotiator on behalf of community interests? Who
decides which party or parties have this power? There exists the possibility of official
misconduct, corruption or exchange of favors. We do not see an advantage to the
community in the process.

Other remarks:

Public record during permit process

Companies submitting permit applications as owners and their designated facility management company
should have their compliance records for existing facilities reviewed and made available to the public as
part of the public comment process. Companies without a record in New York State should be researched
nationally, even if the company has a different name in other states. Compliance records and performance in
EJ communities in those states or territories should be revealed as well. We don’t need more bad actors in
NYS, and bad performance elsewhere should not be rewarded.

Public information on projects applying for permits should disclose whether these projects include any
form of public financing or bonding, or tax abatements. Qur communities want to ensure the protection of
our economic as well as natural resources, and consider it an important principal that public funds not be
used for projects that will harm public health or environment in our communities, thus triggering the
expenditure of more public dollars in clean up and health services.

Our organization objected in the initial hearings preceding the work of this task force the absence of labor
representation on the advisory group. We continue that objection. Industries that pollute communities are
also often harmful to the health of the workers inside them. Many times it is, in fact, people living in the
impacted community who also work inside the facility. Too often the pollution-mitigation measures, such as
tighter enclosure, suggested to reduce objectionable emissions into the community are ones that increase
exposure levels to workers inside. Cleaner production methods would solve both problems, but in the
absence of representation of the workers® point of view, these issues have not been raised. In the principles
of environmental justice developed by the First People of Color Conference on Environmental Justice,

Point 8 states “Environmental justice affirms the right of all workers to a safe and healthy work
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environment, without being forced to choose between an unsafe livelihood and unemployment. It also

affirms the right of those who work at home to be free from environmental hazards.”

1. Conclusions
These proposed recommendations lack an effective legal or regulatory mechanism that

will provide communities an effective tool to use against polluting activities that are proposed in
their backyards. The ideology behind these recommendations clearly points out to the traditional
discourse of industry and governmental agencies that lack of education and misunderstanding of
environmental issues are the main causes for the resistance of communities to new economic
activities that are proposed in their neighborhoods. The solution that is posed under this paradigm
is ADR, education and “meaningful community participation” will not selve our problem of a
degraded environment and public health due to polluting facilities in our backyard.

This document does not meet our expectation of an acceptable environmental justice
policy. Right now we will present basic core principles that should frame environmental justice
policy that really will address environmental justice in our community, These core principles are:

A) Environmental Justice Policy most be grounded in principles of democratic

transformation of institutional practices of governmental agencies. This democratic
transformation requires the acknowledgement of political community political power
by DEC, and a new understanding that the agency moral and institutional
responsibility lies in protecting the health and welfare of the community. The DEC
must understand that its institutional responsibility lays in defending, promoting and
listening to the ideas, concerns and demands of the community.

B) A sound environmental justice policy must be multidimensional, where spiritual, cultural,

political, economic, social and environmental variables are addressed, integrated and
put at the center and as guiding tools for generating policy.

C) A sound environmental justice policy must have legal and institutional mechanisms that

provide communities and governmental agencies tools that can effectively be used to
address environmental justice issues.

D) A sound environmental justice policy must provide for a radical transformation of
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G)

H)

planning, economic and environmental intervention policies. For example, in

planning the local boards will organize community meetings that will prepare a
community-based priority list and envision neighborhood by neighborhood what the
community needs for economic, social and cultural development as well as a action

plan to clean and close down old sources of pollution.

A sound environmental justice policy requires that actual recommendations for EJ policy
be centered on understanding the environmental burdens affecting the community.

The document does not include a baseline environmental health study as part of the
community EJ assessment process. This study would not merely be a count of

polluting facilities but a real effort to understand the health conditions that are

affecting the individuals living in the corumunities that are potentially EJ areas.
Cumulative effects, the buzz words used all the time in policy papers, need to be a
conceptual reality that not only adds pollution impacts, but is a methodology that
includes how pollution impacts on all aspect of the community existence—on the
spiritual, educational, social, recreational and economic health of its families and
people.

A sound EJ policy must be guided by the precautionary principle. All facilities are guilty
until proven innocent. NO new facilities will be allowed to apply for permits on EJ
communities.

A sound EJ policy will allow and promote community based organizations to develop and
design the parameters used by the DEC to evaluate EJ communities. These

parameters must include at least the following dimensions: a) historical

environmental community struggles, b) housing social parameters, and ¢)

environmental health assessment.

A sound EJ policy cannot be achieved in the absence of state support of the development, prometion and
implementation of pollution prevention technologies and methods, particularly in areas which impact

disproportionately in environmental justice communities. Without waste prevention planning, energy
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planning, less-polluting sewage treatment, improved industrial pollution prevention and control, clean fuels
and public transportation programs, etc. we will have continued adverse impacts in our communities.
Environmental justice is not just about the equitable distribution of harm, it is about reducing harm, as in
Environmental justice point 6 “Environmental justice dernands the cessation of the production of all toxins,
hazardous wastes, and radioactive materials, and that ali past and current producers be held strictly
accountable to the people for detoxification and containment at the point of production.” And 12-- ‘
Environmental justice affirms the need for urban and rural ecological policies to clean up and rebuild our

cities and rura) areas in balance with nature, honoring the cultural integrity of all of our communities, and

providing fair access for all to the full range of resources.” The DEC, like the EPA and other agencies

separates out their “pollution prevention” (P2) unit from their EJ unit, as if pollution prevention were not an

EJ concern. When government agencies look for pollution prevention partners in the environmental
advocacy community they inevitably look to primarily white, statewide or national organizations, without
looking for input, suggestions or contracts with EJ organizations. This robs the P2 process of the EJ point of
view—and who better to know the advantages of P2, than the communities who are suffering the most from

the pollution.

Environmental justice involves not only better permitting in the future, but mitigation of the environmental
injustice already there. How will the DEC help marshal resources to close coal burning power plants, large
scale sewage plants, mitigation of industrial emissions, etc.

The DEC has the responsibility to advocate in the national and regional arena for decisions that protect
NYS environmental justice communities—national energy policy, clean air standards, radioactive waste
transportation {(which in NYS will probably require transportation through the congested transportation
corridors and high density communities of the Bronx and Washington Heights), etc. Statewide as well,
decisions made against watershed protection upstate impact on ¢j communities, as they lead to calls for

filtration in NYC and sewage diversion in EJ areas of Westchester County.




