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LEASE

THIS AGREEMENT is made as of August 29, 2006, by and between Seneca
Meadows, inc., a New York corporation with an office at i 786 Saicman Road, Seneca Faiis,
New York (the "Lessor") and Seneca Energy II, LLC., a New York company with an office at
2917 Judge Road, Oakfield, New York, 14125 (the "Lessee").

WITNES SETH:

WHEREAS, on even date herewith the parties entered into a Gas Sale Agreement
(hereinafter referred to as the "Gas Agreement") for the sale oflandfill gas from Lessor's
landfill to Lessee's electric generation plant; and

WHEREAS, the Lessee intends to build an electrical generation facility on property
described in Schedule "A" hereinafter referred to as the "Leased Premises"; and

NOW, THEREFORE, in consideration oftheir mutual covenants set forth below and
other good and valuable consideration the receipt and sufficiency ofwhich is hereby
acknowledged, the Lessor and Lessee hereby agree as follows:

1. Definitions. For purposes of this Agreement, the following terms shall have the
respective meaning set forth below:

(a) Environment. All air,. water, or watervap()r, including surface water and
ground water, any land, including land surface or subsurface, and includes all fish, Wildlife, biota
and all other natural resources or as defined in any local, state, federal law, rule, regulation,
zoning ordinance, order, permit, approval, or authorization.

(b) Generation Operations. All generation, work and other operations related
to the generation of electricity at the Leased Premises through landfill gas recovered from the
Landfill and all work and operations related to the processing, production, transportation and
sale of any such electricity and the installation of buildings, facilities and equipment at the
Leased Premises and Landfill (exclusive of the landfill gas located thereon) incident to such
purposes;

(c) Governmental Agencies. All federal, state, local and municipal agencies,
authorities or individual officers or representatives thereofhaving jurisdiction or legal
authority over or with respect to the Landfill, to the generation ofelectrical power either from
landfill gas recovered from the Landfill or generated from alternative fuel sources or to the sale
of any such electricity;

(d) Hazardous Materials. Any oil or other petroleum products, pollutants,
contaminants, toxic or hazardous substances or materials (including, without limitation, asbestos
and PCBs), and any hazardous wastes or other materials from time to time regulated under any
applicable statutes, regulations, or ordinances governing pollution or the protection of the



environment including, but not limited to, the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, the Resource Conservation and Recovery Act of 1976,
the Toxic Substances Control Act of 1976, and New York law, all as may be atIlended from time
to time;

(e) Landfill. That certain landfill owned by the Lessor and located in the Town
of Seneca Fa1is, County of Seneca, State of New York, as described in the Gas Agreement;

(t) Laws: Any local, state or federal law, role, regulation, zoning ordinance,
order, permit (including but not limited to all permits held by Lessor for the operation ofthe
Landfill and the Seneca. Site and all permits held by the Lessee for the operation of the
Generation Operations), approval, or authorization.

2. Basic Lease. The Lessor does hereby lease the Leased Premises to the Lessee for
the Generation Operations and all uses incident thereto including the fulfillment of the
Lessee's obligation under the Gas Agreement and, in addition thereto, hereby gives to the
Lessee a nonexclusive right to:

(a) Enter upon and use the Landfill for the Generation Operations and for all
lawful purposes incident to performing its obligations here under and under the Gas
Agreement;

(b) Use the surface of the Landfill for a1llawful purposes incident to the
Generation Operations, with the right of ingress and egress to and from the Landfill at all
reasonable times for such purposes, including the right to construct, maintain and use such
roads and improvements and such pipelines as may be necessllry for the Generation
Operations;

(c) Construct and maintain such buildings, facilities and equipment on the
Leased Premises and on the Landfill as may be reasonably necessary for the Generation
Operations, including installation ofall utility lines, pipes, conduits, and the like to service
the Leased Premises, provided Lessee uses reasonable care in avoiding any material
interference with Lessor's adjacent premises;

(d) Prior to Lessee commencing construction ofany buildings or other
improvements upon the Leased Premises~ Lessee shall (i) obtain any and all municipal
permits, consents and/or approvals for the proposed construction, (ii) submit to Lessor for
review all final building and site plans. Lessor shall have fifteen (15) days in which to advise
the Lessee of its comments with respect to such building and site plan.

(e) Lessee shall not suffer any mechanics or other lien to be filed against the
Leased Premises or the Landfill by reason of work, labor services or materials performed at
Lessee's request or to anyone holding the Leased Premises and/or the Landfill through or
under the Lessee. If any such mechanic's lien shall at any time be filed against the Leased
Premises and/or the Landfill, the Lessee shall forthwith cause the same to discharge ofrecord
by payment, bond, order ofa court of competent jurisdiction or otherwise. If the Lessee shall



fail to cause such lien to be discharged within 30 days after being notified of the filing
thereof and before judgment or sale thereunder, then in addition to any other right or remedy
of the Lessor, the Lessor may, but shall not be obligated to, discharge the same by paying the
amount claimed to be due or by posting a bond in the amount due, and the amount so paid by
the-Lessor and/or all actual costs and e.~enses, including reasonable attorney's fees inct14"'Ted
by the Lessor in procuring the discharge of such lien, shall be deemed to be additional rent
for the Leased Premises and shall be due 3.!"1d payable by the Lessee to the Lessor on the fIrst
day ofthe next following month. It is acknowledged between Lessor and Lessee that the
Lessee's failure to remove or bond any such lien within thirty days after notice of filing
thereof, shall in and ofitself constitute damage to the Lessor in the amount of said lien and
any expenses incurred to remove the same, including reasonable attorney's fees. Any bond
issued pursuant to this paragraph shall be issued by a recognized insurance company or
surety company authorized to do business in the State of New York. Nothing in this Lease
shall be construed as a consent on the part of Lessor to subject the Lessor's estate in the
Leased Premises andlor the Landfill to any lien or liability under the mechanics lien law or
other law ofthe State ofNew York.

(f) Lessee assumes the sole responsibility for the operation and maintenance of
the Leased Premises except as otherwise set forth in this Agreement. Lessor shall have no
respor...sibilit"'j 'lhith respect thereof and shall have no liability fot damage to the property of
Lessee of any tenan~ subtenant, or occupant of the Leased Premises or any portion thereof
on any account or for any reason whatsoever, except as caused by the acts or omissions of
the Lessor, its agents, employees or invitees. Lessee shall take good care of the Leased
Premises at its expense and make as and when needed all necessary repairs to the
improvements located thereon. Lessee shall also maintain in a condition suitable for the
operation ofits business the exterior of any building or improvements constructed by Lessee
upon the Leased Premises.

3. Access. The Lessor hereby grants unto the Lessee, its agents and invitees, the
exclusive easement described in Schedule "B" attached hereto for purposes of ingress and
egress to the Leased Premises and the Landfill.

4. Term. Except as otherwise expressly provided for herein, this Lease shall be for a
term coterminous with the term of the Gas Agreement.

5. Protection of Landfill. The Lessee agrees that the terms of this Lease (including,
without limitation, Section 2 hereof are subject to the condition that the Lessee shall not
engage in any activities that may impair the effectiveness of the cap that presently covers the
Landfill or violates any condition of any applicable permit or cause any materials contained
therein to leak: on to property adjoining the Landfill, or otherwise impair any of Lessor's
obligations under any Law or permit. Notwithstanding anything herein to the contrary, the
Lessor acknowledges that the Lessee shall have no liability with respect to any condition on
the Leased Premises involving the Environment including the removal or remediation thereof
unless such condition, and its removal or remediation, results solely from Lessee's activities
on the Leased Premises.



6. Insurance. At all times during the term hereof, the Lessee agrees to maintain
comprehensive general liability insurance on an all-risk basis with respect to its obligations
under this Lease and the Gas Agreement. Lessor shall be named as an additional insured on
all of the above described policies. Prior to the commencement of the term of this Lease and
thereafter within five (5) days ofrequest from Lessor, Lessee will deliver proof of coverage
for the above described policies.

7. Compliance with Laws. The Lessee agrees that, in connection with the Generation
Operations on the Landfill and its use of the Leased Premises, the Lessee shall comply with
all applicable Laws and good industry practice and (b) obta.in all prior approvals, consents
and waivers from Governmental Agencies required by all applicable Laws and/or necessary
for the Generation Operations. Lessees only obligation with respect to the Environment will
be to remove or remediate any environmental damage caused by it and required by law to be
remediated.

8. Rents/Consideration. This Lease is granted by Lessor to Lessee in consideration of
the Gas Agreement. With respect to the Leased Premises described in Schedule "A" Lessee
shall, pay as additional rent all increases in taxes and assessments over those of the base year
of2006 for local, district and special district improvements that may be assessed against or
become a lien upon such Leased Premises or any part thereofby virtue ofany present or
futnre law or regulation of a governmental authority and resulting from the improvements
which the Lessee constructs on such Leased Premises ("Impositions"). Lessee shall pay all
interest and penalties imposed on a late payment of anyImpositions caused by Lessee's late
payment of the same. If Lessee shall fail to pay for 10 days after written notice and demand
by Lessor to Lessee to pay any Impositions on or before the last day upon which the same
may be paid without interest or penalty, then Lessor may pay the same with all interest and
penalties lawfully imposed upon the late payment thereof, and the amount so paid by Lessor
shall thereupon be additional rent due and payable by Lessee to Lessor with the next monthly
payment

Lessee shall also pay all utility charges for water, gas, fuel, oil and electricity
consumed on the Leased Premises or otherwise used in connection with the Generation
Operations.

Lessee shall pay as additional rent ofany and all sums expended by Lessor to
cure or fulfill or perform any obligation of Lessee under this Lease including but not limited
to reasonable attorneys' fees.

9. Memorandum ofLease. Lessor and Lessee agree that simultaneously with the
execution of this Lease, a memorandum of this Lease shall be executed in proper form for
recording and, at the option of Lessee, shall be recorded in the Clerk's office of the County in
which the Leased Premises are located. Such Lease memorandum shall contain such
provisions and infonnation as may be reasonably agreed upon between Lessor and Lessee but
shall not contain a rental provision.



10. MaintenanCe and Repair. Unless otherwise specifically set forth in the Gas
Agreement, Lessee shall also be responsible for the repair and maintenance of all
equipment, facilities and improvements on the Leased Premises and for the maintenance
and repair of the Generation Operations.

11. Warranties and Representations.

(a) Lessor warrants and represents that it has not received any notice that the
Leased Premises are currently in violation of any environmental laws, roles, regulations, or
orders having application to the Leased Premises. Lessor agrees to indemnify Lessee from
any liability, cost, loss, expense or claims brought against Lessee or the Leased Premises by
virtue ofany misrepresentation with respect to the foregoing warranty and representation.

(b) Lessor warrants and represents that it has good and clear title to the
Leased Premises subject only to the liens and encumbrances set forth on the attached
Schedule "C". Lessor has full lawful authority to execute this Agreement and the execution
of this Agreement has been authorized by the board ofdirectors of Lessor and is not in
contravention of the certificate of incorporation, by-laws, rules, or regulations applicable to
Lessor.

(c) Lessor warrants and represents to Lessee that the Leased Premises which
are the subject of this Agreement are properly zoned for the uses described in this
Agreement, including the Generation Operations subject to the issuance of all necessary
andlor appropriate permits ofGovernment Agencies.

(d) Lessee warrants and represents to Lessor that Lessee is a duly formed
limited liability company, in good standing and authorized to do business in the State of
New York and will remain so during the term hereof and that it has been in all respects duly
authorized by all necessary limited liability company andlor member action and approval to
enter into, perform and guarantee the terms and conditions of this Lease.

(e) Lessor warrants and represents to Lessee that Lessor is a duly formed
corporation, in good standing and authorized to do business in the State of New York and
will remain so during the term hereof and that it has been in all respects duly authorized by
ali necessary corporate andior shareholder action and approval to enter into, perform and
guarantee the terms and conditions of this Lease.

(t) Lessee, in its use of the Leased Premises, shall comply with any and all
federal, state and local rules, laws, statutes, ordinances and orders regulating the
Environment which will affect the use and occupation of the Leased Premises and the
Landfill. Lessee shall only be responsible for compliance with environmental Laws that are
related to its use and occupation of the Leased Premises and under no circumstances shall
the Lessee be responsible for compliance with any environmental Laws or for conducting
any investigatory, removal or remediation actions (as those terms are defined in CERCLA),
which results from activities not caused by the Lessee. Lessor hereby indemnifies Lessee
from any claims, losses or expenses which it may suffer inclUding, but not limited to,



reasonable attorneys' fees as a result ofcompliance with any environmental law or state
law with respect to the Leased Premises which may be required by any entity or party as a
result of the acts or omissions ofpersons or entities other than Lessee, its agents1 servants,
subcontractors, employees or invitees. Lessee shall1 however, not be responsible to abate
any nuisance or cure any trespass \'I/hich may result from the ,actions or omissions ofpa..rties
or entities other than Lessee.

12. Lessee's Performance of Lessor's Obligations. In the event the Lessor shall fail
to discharge any duties and obligations hereunder imposed upon Lessor, the Lessee shall
after giving Lessor written notice of at least thirty (30) days have the right, but not the
obligation, to perform such duties or obligations and in such event, the Lessee and its
agents shall be entitled to reimbursement from Lessor within thirty (30) days of
Lessor's receipt 0 f paid invoices of the total cost and expenses including reasonable
attorneys' fees incurred by Lessee with respect thereto. The thirty (30) day notice
requirement is hereby waived in circumstances wherein the sooner performance of the
Lessor's obligations by Lessee is necessary for the continued efficient operation of the
Generation Operations. In such event, Lessee shall give Lessor as much notice as is
practical under the circumstances.

iJ. Lessors Perfonnance of Lessee's Obiigations. In the event the Lessee shaH fail to
discharge any duties and obligations hereunder imposed upon Lessee, the Lessor shall after
giving Lessee written notice of at ieast thirty (30) days have the right, but not the obligation,
to perfonn CInch duties or obligations and in such event, the Lessor and its agents shall be
entitled to ,reimbursement from Lessee within thirty (30) days ofLessee's receipt of
paid invoices of the total cost and expenses including reasonable attorneys' fees incurred by
Lessor with respect thereto.

14. Certifications. Estoppel Certificates. Lessor and Lessee shall execute at the
request of the other within 5 days thereof, instruments evidencing the validity of this Lease
Agreement, and as often as reasonably requested shall sign estoppel certificates setting forth
the date said Lease commenced, the termination date of the Lease, whether or not there is
any claim, defense or offset to the enforcement of the Lease, any knowledge that any default
or breach by the other party exists, that the Lease is in full force and effect, except as to
modifications, agreements or amendments thereto, copies of each of which shall be attached
to the Certificate, and such other matters as Lessor or Lessee may reasonabiy request

15. Casualty. In the event of the total or partial destruction of the improvements on
the Leased Premises by fire or other casualty insured under Lessee's casualty insurance
referred to in Section 6 hereof, Lessee shall have the right, but not the obligation, to
promptly restore and repair the improvements on the Leased Premises using the proceeds of
such insurance. In the event that the improvements on the Leased Premises are so destroyed
that they cannot be repaired or rebuilt within one hundred eighty (180) days after the date of
the damage or destruction, then and in that event, Lessee may, upon sixty (60) days' prior
written notice to Lessor~ terminate and cancel this Lease and all obligations hereunder shall
thereupon cease and terminate. Any proceeds not utilized by Lessee in restoring or repairing
the Leased Premises shall be and remain the sole property of the Lessee. In the event that the



Lessee cancels this Lease pursuant to its rights hereunder, the Gas Agreement shall
simultaneously tenninate.

16. Eminent Domain. In the event all or any part of the Leased Premises shall be
acquired by the exercise of eminent domain by any public or any quasi-public body in such
manner that the Leased Premises shall become unusable by the Lessee for the purposes for
which it is then using thy Leased Premises, then and in that event, this Lease win terminate
after possession of the Leased Premises or part thereof is so taken. If Lessor is unable to
provide a reasonable alternative site in all respects satisfactory to the Lessee, the Lessor shall
have no claim against the Lessee or other person, firm, corporation or governmental
authority on account of any such acquisition for the value of the unexpired Lease remaining
after possession of the Leased Premises or part thereof is so taken. All damages awarded
therefore shall belong to the Lessee except for amounts allocated to the land upon which the
Lessee's facilities are located and any amounts allocated to Lessor's income, profit and
production tax credits.

17. Party's Non-Liability. The Lessee shall not be liable for damage to any person or
property due to any condition of the Leased Premises caused by the Lessor or by reason of
the occurrence any accident in or about the Leased Premises due to any aet or neglect of the
Lessor or its agents, employees, and licensees. The Lessor shall be responsible and liable to
the Lessee for any damage ed by it or any other person acting by, through, or under it and for
any act done thereon by the Lessor or any other person acting by,~ough or on behalfof the
Lessor.

The Lessor shall not be liable for damage to any person or property due to any
condition ofthe Leased Premises caused by the Lessee or by reason ofthe occurrence ofany
accident in or about the Leased Premises due to any act or neglect of the Lessee or its agents,
employees, and licenses. The Lessee shall be responsible and liable for any damage to the
Leased Premises and for any act done thereon by the Lessee or any other person acting by,
through, or under Lessee.

18. Covenant of Quiet Enjoyment Lessor agrees that ifthe Lessee shall perform all of
the covenants and agreements herein provided to be performed on Lessee's part, the Lessee
shall at all times dming the term ofthis Lease have the peaceable and quiet enjoyment and
possession ofthe Leased Premises without any manner ofhindrance from the Lessor or any
persons lawfully claiming under the Lessor.

19. Notices. Any notice required or permitted to be given or served by either party to
this Lease shall be deemed to be given or served when made in writing, by certified or
registered mail, return receipt requested, or by Federal Express or other similar overnight
delivery service on a national basis with charges prepaid, which notice shall be deemed to be
given three (3) days after delivery to the U.S. Postal Service or one (I) day after delivery to
Federal Express or other similar overnight carrier addressed as provided in the Gas
Agreement.



20. Possession. Lessor agrees that Lessee shall have possession of the Leased
Premises and access thereto immediately upon the effective date of the Gas Agreement.

21. Brokers. Lessor and Lessee warrant that they have had no dealings with any real
~~+a+. "'...n"~ n ... '!1l\"~n+ -i .... t-nn...,,;r.rtf--in,,, 1v1t'h +""'- n ....2"'vh.: .....o f.1v"n .n.v~.. thi~ A 2I'~~p;n+. ~nrl t'hnf 4-LU1...AV
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know of no broker or agent who is or might be entitled to a commission in connection with
this Ag£eement. Lessor and Lessee hereby indemnify each other and hold each other
harmless from and against any and all claims for any such commissions or fees claimed by
any real estate broker or agent claiming by, through or under said party.

22. Contingencies. The obligations of the Lessee hereunder with respect to the Leased
Premises are subject to the construction and operation of a 17.6 Mw electric generation plant
on or before December 31, 2007. In the event the plant is not constructed and operating on or
before said date, this Agreement shall be null and void and ofno further force and effect.

23. Lease Binding on Successors. All provisions of this Lease shall inure to the
benefit of the parties hereto and their respective successors and legal representatives. This
Lease and each of the rights and obligations of the parties hereunder may not be assigned
without the prior written consent of the other party, which consent may not be unreasonably
withheld or delayed.

24. Default. It is hereby mutually agreed that: (a) IfLessee shall fail to keep and
perform. each and every material covenant, condition and agreement contained in the Lease
and on the part of Lessee to be kept and performed, including payment of any rent and
additional rent due hereunder; or (b) ff Lessee shall abandon the Leased Premises or the
Generation Operations; or (c)· an execution or attachment shall be issued against Lessee
whereupon the Leased Premises or the Generation Operations shall be taken or occupied by
someone other than Lessor; or (d) ifLessee shall petition to be declared bankrupt or·
insolvent according to law; or (e) if a receiver or other similar officer shall be appointed to
take charge of any part of the property or to wind up the affairs of Lessee, and it is not
discharged within sixty (60) days; or (f) if any assignment shall be made of Lessee's property
for the benefit ofcreditors; or (g) if a petition shall be filed for Lessee's reorganization under
Chapter 7 or 11 of the Bankruptcy Code; or (h) an Event of Default, as defined in the Gas
Agreement by Lessee occurs, then in each and every such case, Lessee shall be in default
under the terms of this Lease. if Lessee shall be in default as said term is defined herein, and
such default shall continue for a period of thirty (30) days after written notice thereof to
Lessee from Lessor, then Lessor at its sole option may terminate this Lease, provided that if
Lessee proceeds with due diligence during such thirty (30) day period to cure such default is
unable by reason ofthe nature of the work involved to cure the same, within said thirty (30)
days, its time to do so shall be extended for an additional thirty (30) day period, or such
longer period during which such work could reasonably be accomplished with due diligence
and continuity, provided however, that the time to cure shall not exceed the time pennitted in
the Gas Agreement for the cure of an Event ofDefault. It is understood and agreed that if
Lessee fails to cure an Eyent of Default in the Gas Agreement, Lessor, in addition to any
other rights, may terminate this Lease. On default ofLessee, Lessor shall be entitled to the
possession (of the Leased Premises and to remove any and all persons and property



therefrom and to fe-enter the Leased Premises without further demand of rent or demand of
possession, either with or without process of law and without becoming liable to prosecution
therefore, and a notice to quit or of intention to re-enter being hereby expressly waived by
Lessee, and in the event of any such re-entry or retaking by Lessor, Lessee shall nevertheless
remain in ~t1 events liable and answerable for the full rental until the date ofretaking or re
entry. Lessee expressly agrees to reimburse Lessor for any expenses, including reasonable
attorney's fees, Lessor may inc-rJI' in enforcing the Lessor's rights against Lessee under this
Lease, including but not limited to, the collection ofrent and securing ofpossession of the
Leased Premises and/or the Landfill.

If Lessee shall breach any of the covenants or provisions of this Lease, Lessor shall
have the right ofinjunction and the right to invoke any remedy allowed at law or in equity as if
re-entry, summary proceedings and other remedies were not herein provided for. Any mention
in this Lease of any particular remedy shall not preclude Lessor from any other remedy it may
have in law or in equity. It is expressly covenanted that, the various rights and remedies given
to Lessor in this Lease, including the right to remove Lessee by summary proceeding are
distinct, separate, nonexclusive and cumulative remedies. Lessee hereby expressly waives any
and all right ofredemption granted by or under any present or future law ifLessee is evicted or
dispossessed for any cause, or if Lessor obtains possession of the Leased Premises by reason
of the violation of Lessee of any of the covenants aa1.d conditions ofLiis Lease or other/.rise.
The words "re-entry" and "reenter" as used in this Lease are not restricted' to their technical
iegai meaning.

Whenever in this Lease any sUntt item or charge shall be designated or considered as
additional rent, Lessor shall have the same rights and remedies for the non-payment thereof
as Lessor would have for the non-payment of the rent reserved herein and provided for to be
paid by Lessee.

25. No Waiver. No waiver of any default of Lessee hereunder shall be implied from
omission by Lessor to take any action on account ofsuch default. One or more waivers of
any covenant or condition by Lessor shall not be construed as a waiver of a subsequent
breach of the same or any other covenant or condition, and the consent or approval by Lessor
to or of any act by Lessee requiring Lessor's consent or approval shall not be construed to
waive or render unnecessary Lessor's consent to or approval of any subsequent similar act by
Lessee. Tne receipt by Lessor oftent with knowledge of the breach ofany covenant of this
Lease shall not be deemed a waiver ofsuch breach. No provision of this Lease shall be
deemed to have been waived by Lessor unless such waiver by in writing signed by Lessor.
No payment by Lessee or receipt by lessor of a lesser amount than the monthly rent or the
additional rent herein provided for shall be deemed to be other than on account of the earliest
stipulated rent or additional rent, nor shall' any endorsement or statement on any check or
any letter accompanying any check or payment be deemed an accord and satisfaction, and
Lessor may accept such check or payment without prejudice to Lessor's right to recover the
balance of such rent or additional rent or pursue any other remedy Lessor may have pursuant
to this Lease, at law or equity.



26. Termination. Upon expiration or termination of this Lease, all equipment used to
generate electricity on the Leased Premises including, but not limited to, the electrical
generators and all other personal property and leasehold improvements (except the
Generating Facility as that term is defined in the Gas Agreement) used in connection with the
Generation Operations shAll remlf;l1 the property of Lessee. Lessee shan remove such
equipment, personality or leasehold improvements within six (6) months after the
termination of this Lease. In the e"Y'ent Lessee shall fail to remove same within six (6) months
of the termination of this Leas,e, then such equipment, personality and leasehold
improvements shall be deemed abandoned. Subsequent to the expiration of the
aforementioned six (6) month period, the Generating Facility shall remain and become· the
property of Lessor.

27. General. This Agreement shall be governed by and construed in accordance with
the laws of the State ofNew York. This Agreement contains the entire agreement and
understanding of the parties hereto with reference to the subject matter hereof and supersedes
all prior negotiations, discussions, commitments and understandings, whether written or oral.
This Agreement may be modified, waived or discharged only by an instrument in writing
signed by the party against which enforcement of such modification, waiver or discharge is
sought.

28. Holdover by Lessee. Except for Lessee's rights under Article 27, if Lessee shall
not immediately surrender possession ofthe Leased Premises upon any termination of this
Lease, Lessee, at the option of the Lessor, shall thereafter became a tenant from month-to
month at a monthly rental equal to the sum of (i) the monthly rent, and (ii) the average
monthly amount of all other items ofrent payable hereunder during the then most recent
year. subject to all other,. conditions, provisions and obligation of this Lease insofar as the
same are applicable to a month-to-month tenancy and Lessee shall indemnify Lessor against
Loss or liability resulting from Lessee's delay in so surrendering the Leased Premises and/or
the Landfill.

29. Cross-Default. A default under the Gas Agreement shall constitute a default
hereunder.

30. Force Majeure. In the event either Lessor or Lessee shall be delayed or hindered
in or prevented from the performance ofany act required under this Lease by reason of fire,
casualty, strikes, lockouts, labor trouble, inability to procure materials, permits or supplies,
failure ofpower, governmental authority, riots, insurrection, war or other reason of like
nature, where such delay, hindrance or prevention ofperformance shall not be within the
reasonable control of the Lessor or the Lessee, and shall not be avoidable by diligence, then,
the Lessor or the Lessee shall thereupon be excused for such period ofdelay.

31. Lessor's Access. Lessor shall have access to the Leased Premises at all times
during the term hereof provided that such access shall not interfere with the Lessee's use and
enjoyment of the Leased Premises. Lessor's access shall be limited to those matters which
relate to its operation of the Landfill.



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by its duly authorized representative as of the date first above written.

SENECA ENERGY II, LLC



Schedule "A"

EASEMENT DESCRIPI'ION (Parcel No.1)

Ptoperiyof

SBNBCA MBAOOWS, INC.
New York StaiB iUJuis No. 414
Town ofSeDecaFallaCo_ ofSEll1t!lC8.
Stateof'NewYork

Deed.R.e6nace: Liber 674, Pase 227

BBOINNINQ at a.pointOIl the S01Jfh sideofa 60 1botrightofwq at1I1e
northwest comerofsaide&letMD.ttobe coaveyed, aidpointbeins N 8709'4]8 Bilans
the soud1line ofmid right ofWFlf I.di.It.IDce of760.37 feet fMm a poiat in the eeat8diDe
afNewYmk SbdBRoutNo. 41410 saidpoiDtbeiDgDorfhsdy ataas1haceafBrtiDe ofNew
Yam Sf8fBRouteNo. 414 adisfBa.ce of1676 feet mons or 1_1iomfile iuteIIectioD af1be
ceIltediDeofNewYOJ'k SiBiBRmJ:mNo. 414wiiiJ. meceaillri.ine ofSlliCIII8DRoad.

1HBNCB t1JD11U!a N 87'09'43"E aleaa dse lauds Jh1e ofsaid rightofwaar aad
the IlDI1h line ofherein easemeJIt a disfanc:e of451.Cst &et10 a point

THENCE t1JD11ing 011 a curve to die riaht for 8II.AR.C diataace of31.42 teet to a
point. 8814 ClOUIIe being OIl aC10rd of S .'-'0'17'B adisrmlce of28.21 feet.

THENCE nmrriDg S Q20S0'17" B alcmg 1he lWIStliDe ofsaid right ofwar mel
along 1I1e east line ofherein easemea.t a distBDce at6'7.27 feet 10 a point, saidpoint
beiDI1&0 soudleat com..ofhenin eaemeat

THENCE nJDDiDg S 8'1'09'43" W sIaas 1he lOudl tiDe ofhereiD enementa
disfmce of471.61 feet fD apoint, saidpoiDtbeins fhe 8OUdl'Mlllt CXJIDCI' ofherein
easement

THENCE mnninR N Q2OSO'Ir W alQDAj 1he welt line ofhereirl essemeat a
disaDce ofm.21 feet 101hepointotBEmNNlNo aDd UlDtafning 7.331 aaeI ofl8Dd
more or leBlL
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:RIGHT OF WAYDBSCRIPTlON

Pzopeltyof

SENECA MEADOws, INC.
NewYw-k Std:; Ra'toda No. 414
ToWll o!SeaecaPallI
County ofSeaeca
StateofNew York

Deed Retereace: uaer 674, Page 227

BBGINNINQ at apointon ihe appareat eASt highway bcnmdsIy ofNewYOlk
SfBteRoutaNo. 414 atdie soudlwest comerofright ofWllJ' iD be ccmveyed. Slidpoint
being N 8?'09'43" B adilfanee of40.8 feet fiom apoint in 1he CClDU:rtine ofNew York
SfJdB Route No. 41.... saidpointbeiqDOJihedy along1he cea.tBrfiDe af'NewYolk SCBtB
Rota No. 414 a di8fBIlce of1676 feet mcmt or IeII timD the intenecdml oldie eem.line
-~ ......,__.;.~ &:t"-'- '0__ "'-7_ AW A ..~ Ao.~:"__#C!..d_ 'D......A
UI. ~'IGW .r; wa. 13_.auuLIW •..v• .,.L'" ..................~_U&& ... va. yaa_ ..._

T'riENCB nmnins N 8rog'43" B almis die iOWh 1hm ofuiif rlghtofwaf ii.

disfmce of1171.18 feet 10 apoint, saidpointbeing _mgle in said rightofway.

THENCE ttJDDing on a curve iD fhe right for aD .ARC distJmce of31.42 teet iD a
point, saidco..-beIna 011 a cborclof S 4'MO'lrB a diltlace of28.28 feel

THENCE nmninS S 020SO'1r B a10as die west lineatsaidrigbtatwq a
disfarlce of160.00 feet to apoint. uid point being a soudnvest comerofSlid right of
way.

THENCE naming N 87'09'43" B aJaas1he lOudl lineofaid rightotway a
disbmceof60.00 feet 10 apoint, saidpointbeing a southeast comer ofsaid right ofway.

TrlBN'CB mnnmg N 020SO'ir W aioag iIIe east lineofsaid rightofWiI.f ii.

distance of240.00 reet iD apoint saidpola.tbelq the northeut comer ofsaid tight of
wq.

THBNCB n1l1l1ing S 1?'09'43" W ataaa 1he rJarfh line ofaidrightofWIlY a
distmce of12j1.79 feet 10 apoint on the apparent east highway boUDdaly ofNew York
smn. RoutNo. 414.

THBNCB rmming S 030.2S'39" B along iheapparent easthighway bolJlldmy of
New Yolt Stat8Route No. 414 adistanceof60.00 teet 10 the pointofBBOlNNlNO SlId
containing 1.974 acres oflancl more or less.
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Liens and Encumbrances

NONE



r

0

~~~
~

-
il

I
'
~
"
"

!
~
s

!m
BI~i

5
~

•



:;;
~..

t
~
~
t
~

r

1"'I.AIlOIiD COHNeCl1Ol~
TOIilCII'-C:OIlDlililKllE IQIP

-- TWO CONI~ENSATE

SUMP CONNi:CTlONS

-.""""---1t" CNlllOH iTEB.'~
AT 111i 8LClP£ TO 'IttI!«WI flUllfI'

WATER MAIN CONNECTION

.. x ~X x ~ l( K

,- 2"rSlft17HIlPe
~ ClClNTlIlt.UEHl'
1CHOQl:ourPOI'
ORAIfILHi

)(

J)(,,~"-- ==-
I ... ~--......

... .......:::: ...
I
)(

I-

t 1-

!~ - I

_l~,

I

II J r~I ' "\'bI I . ~CFMI r'" 1"X 1rf'NJ

n ~ I
.- . ~'



"&lItBlrl"

Seneca Energy II, LLC
Landfill Gas to Energy Facility - Expansion I Rulocation

Construction Work Breakdown Structure
Cost Detail

Aillocated to
the Relocation

l"1~~.,i<,·'S;·,•..••.<•.. i;,;
~ ~Ji';WaN>y1tf t 411 4

I I "-.- lwater SU.P~j9ityJWell}- Municipal Fees
. .. 1020 Sewer/septic - tl;;.:;:4u;;,;.n;;,:iCl::J:"p;.=a1::..,:F:..,::e:.::es=- _

InterconnElCt Co;:::;sts=- ___

1040 Permit Fel~'s

1050 Interest on Adv~lnces from Bank (July - October)
1060 Attorney Fees
1070 Engineering I DI;:;;:!S:.;.;i9;r.;."=-- _
1080 Construction Pn)ject Manager (AGI)

tt..it:-~w;.m" ..:~,j

··:.to.;'.;.. ,", .. ,.. ""~,~, rid.' ,tool ·ft;

i¥'tHt~~,-i.'.;:-~':"§f.eiSl'ijhln>iti-,:,~ ii' tA"'.'.

1090 Construction M~lnagement Fee / Startup
1100 Relocation of E>dstins.Plants I &II (phase II and Ill) .

S eABAiiif.,iiW;iM,\._~.,jiii.,~~$i;e:*it.'iJ*i@....·g.£. aii;,.,
2010 Site Gradi~. _
2020 Building Excavation.-:--------------
2030 CrU,Shed~;;._'M~W'kf
2510 Plumbing ContnilCtor

-=-----~-------2520 Owner Supplied Plumbing / Drain (BM-600)

,~iEt 'S:';.~:~"/ ~,"er~~;:_•••§ijtr.,(,4;.th'ffa;,.\~IE\ft•..l~""A'"' l~,.
3010 Concrete Contrclctor

. .'Annn". -'rMI1i';.......;'";,.,.",...;.iL···..-=.~""""''',·,,..-,.,.• ;-r;'0..",a,·:.,~ .,' ~,,~.;,,0
~- R' -~"~..3_¥y#fh1.ff~~_~~4

Masonry Contraid=.:;.Dr......__-..- _
Roof Joist Instaillation._.__.!~"...~~..;:..:.. \.Y!f. ".F":;...TI:8£o/:;.;t¥!1~.',.;a.. 'i~_,\. '.

,. w· ·y_~_&.j:~l~_.:J..ii'
5010 Mise. SteEl1 (BM-504) .
5020 Mise Steeillnstaillation Cost (see Mechanical)
5030 ,Fabricated Items (not included GSS System) - mist & bklw dO'lm on BM200 I
5040 Overhead~a (included in misc. steel pkg.)



:u, ,;_~".,,"':.;...,"~
{~i'. .~ .... ,

"", '",' ..... .. ',"

l§\ij~'*/M"'rr:#~_/·,'iI"tJ

j.·,~;;}jfi*li,fte{;·,"·V·j'i"'iA:A,j

.,;iilt:_'ifj\:-.ncfti",,:P"'f

l'i')'~4ii.jjkr'''~ ,'~

'~'~~~I.i~'i\'l*itt~{)y*r hA 4 4

1iI;w·iiiWE4HY./" W ".'uf

.. ·· .. ······'4,· ......'tA'\.;i!*Llij,iMit'.1l7ifi rm, •

~.;"i #W'.....,;.:,.:S.:"a.' ..

~bA)ij.jfa*eI.... ~,~... " ...

•.".:=~4.it,...lplhiWjtt <ian iei ·41>('> '.-ne '

'",,_.~.&;;g... ~;,r>-'<" ,>:I~:,.. , b .. ,-,:'t;>s'''c',' -: ..,;".',,: ,<:..;11"".,'''' ., t'"

'~;;;;--,e-··IDiii4if.~tiiN%djF·,jf;;tl¥iit._••~i"

6010 Roo h CarE!!!!!);....'Labo-r-----------.
6020 Cabinets 3, Counter Top Labor (materials under Misc. 14(10)

"c,; 6030 0 'vceijiiS&#;Y;_.M.¥.4(.")'~j\.'*;~i\ii,iq,W
7010 Roofin Ccmtractor '=------------_.
7020 Owner Routing l_.a_bo_r .

7030 Ownersu.__
iiMt

8010 Door ContJractor (Hardware - mandoorsloverheadslframe!L- I
8020 Door Contractor Installation--'-----------_.
8030 Glass (ob5ervation room) - Materials & Labor

to .c''.. ''''4i#tMM_......W.
9010 Paint Contractor------------_.
9020 Fencin Clontrac:tor

1i1••~~.HO~,i~i<i~·&iI';jl·~"'(:..~.~;:r;i~¥#-r:;''%'~%1,.,.·["'-:r%b"7';,i-;-;\;'r-'h':-;\*i-...'··T'",'Ji~r;·ii~.;.4••;..,;~,iAi4.&L...,., 10010 AJlAS~S~.;._••'f_~'f.t4_
11010 Ri In C()ntractor .

Sl~' G' - i - IwuwifiiijxstEAA1Sli;'wiiu••IIi;liiit
~ +-_1.;,;;2;;.;;0..;..1O~-I-GSS Fabricatiol1-:1C:-:os~t-:-- ----.

12020 Owner Su )p1ied GSS Equipment to Field (BM-300l

0",( 12030 Owner Su tHll~'~Q~;.:=~~~~~~t~~==:~01

13010 Insulation Contfliictor
,; ,1 ; h • i··,ii"~Ii=!W~.~;·~=-;i@'"'"!""':i'~;''"=.=-';4'~'~i*W~.'t_

14010 Owner Su pplied.....(B_M_-50_1......> .
14020 Misc. Instrumen:tation - Dell Computer (BM-503)

iiii.~i.i.iiiijiii..i.ii··_I••iiffi~it6rj)¥'.jf."f:it.*%.,-
15010 Mechaniccl' Coo.;;..tra;;:,:cto=r .

",~. 15020 o~ner~ult:ii¥.~~il'iE~ill'

15510 ~M-1.~OO Im._iUIIiiIiI~",W'~
16010 Electrical GontliilCtor--------------
16020 Owner Supplied Electrical (BM-100)

16030 Owner Supplied Substation (BM-700)
16040 Misc. Electricall(NYSEG meterlRTD) (8M-50S)
16050 Relay test~ .



'.
16060 Technical F-tev-jEWI--'N-YSEG' .~ ....~

.<-,.......................O.,-:·u'······ •.Ii.{~=i:··;A><,*';.~'=~71i;,:.,h•..• ,; ..D;~:f$i::,,:,ilertj'; . -
r,.,< ,":f_

wt 'W~~/R.~·\'bt~~).'~"¥fJE5i-~~"~St·?~, .".',' '., 'F's&lii.,.4i ,.'_'~

17010 Ethelene G~Antifreeze) . ;
17020 Triethelene GJy~)I(Reconskid} I
17030 Lube Oil cine tal,rJ..;.k...;f....;ul;£.I) _

PRC.JECT TOTALS
Amount of reloc:ation costs to be paid by Seneca Meadows Landfill '

Seneca Energy II L.LC amloont to finance-=====---=
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEWYORK. NY 10007-1866

........ An "n4ll
MAt< V~.lIlM

Peter H. Zeliff
Innovative Energy Systems Inc.
2999 Judge Road
Oakfield, NY 14125-9771

Re: Prevention of Significant Deterioration and Ozone Nonattainment Area - New Source
Review Air Permit Application for Seneca Energy LFGTE Facility at Seneca Meadows
SWMF Landfill, Seneca Falls, Seneca County, New York, DEC ID: 8453200075

Dear Mr. Zeliff:

The Region 2 Office of the U.S. Environmental Protection Agency (EPA) has reviewed the April
13, 2009 Prevention of Significant Deterioration (PSD) and Ozone Nonattainment Area New
Source Review(NAANSR) air permit application for the proposed major modification at an
existing major stationary source. The proposed project consists of an electricity generation
capacity expansion project from 17.92 megawatts (MW) to 24.32 MW, which will include the
addition of four (4) identical Caterpillar (CAT) G3520C internal combustion (Ie) landfill gas
(LFG) engines. Also, the applicant proposes to increase the carbon monoxide (CO) emissions
rates and the landfill gas consumption rates for the fourteen (14) CAT 03516 and four (4) CAT
G3520C identical existing LFG engines. This letter is to inform you that your application is
incomplete and EPA needs additional information in order to conduct our applicability review.

Single "Stationary Source" under PSD regulations

According to EPA's definition of a stationary source, "a building, structure, facility, or
installation means all the pollutant -emitting activities which belong to the same industrial
grouping, are located on one or more contiguous or adjacent properties, and are under the control
of the sa..'lle person (or persons tInder common control)." 1

Since, Seneca Energy LFGTE Facility (Seneca Energy) is located on Seneca Meadows SWMF
Landfill (Seneca Meadows) property; the two facilities are located on "adjacent or continuous
properties." In addition, they belong to the same industrial grouping. Nevertheless, EPA
presumes one facility located within another facility establishes a "control" relationship. As
stated by Seneca Energy, their engines will be fueled exclusively with methane-rich gas
generated by the Seneca Meadows and "natural gas is not, and will not be, used to fuel the
internal combustion engines operations". Thus, EPA presumes that the owner of the Seneca
Meadows has control over the electricity generation operatio~s of the ,Seneca Energy.

140 CFR 52.21(b) (5) and (6); New Source Review, Workshop Manual, Draft October 1990, page 4

lfiiemet Address (URL). http://w*'w.epa.;Ov
RecyclldlRec:yclable • Prlll1ed with Vegeteble 011 BaMd Inlce on Recycled Peper (MInimum 50% Poa:onsumer content)



We have not seen any infonnation in your application that overcomes the presumption that
Seneca Energy and Seneca Meadows are under common control. Consequently, EPA considers
that the two facilities are to be treated as a single source for Clean Air Act permitting purposes. 2

Therefore, please subII'Jt a revised application that would include all pollutant -emitting
activities at Seneca Meadows and Seneca Energy.

Potential to emit

. Please update your application to include the following infonnation:

Seneca Energy potential to emit of all criteria pollutants (all emitting sources combined)
before this project as of its current title Vpennit. Also, please provide a list with all emitting
sources, including "exempt" or "trivial" sources. Please indicate the permitted date,
commencemen,t of operation <,late, and the potential to emit for each emitting source.

Seneca Meadows potential to emit of all criteria poUutants (all emitting sources combined) as
of its current title V pennit. Also, please provide a list with all emitting sources, including
"exempt" or "trivial" sources. Please indicate the pennitted date, c.om111encement of
operation date, and the potential to emit for each emitting source. Additionally please
'provide the maximum landfiii gas generation rate estimated to occur du.';ng the life of the
landfill. '

,Please provide all the calculations and assumptions that support the potential to emit. Also,
please include: (l) an electronic version of the LandGEM used to predict the landfill gas
generation rate; and (2) the description and the basis of the LandGEM model inputs (Le., waste
acceptance rates, methane generation rate, potential methane generation rate, non-methane
organic compounds concentration, methane content, landfill waste design capacity and landfill
open and closure year).

Seneca Energy "Major Stationary Source"

We note that the proposed project has been treated as a major modification to all existing major
stationary source relative to PSD. However, based on your application it is unclear when the
facility has become a major source. '

Please provide tre following infonnation:

Title Vpermit number and effective date thatTrrstacknowledged Seneca Energy as a major
stationary source under the PSD and NAANSR regulatioJ:ls;
Detailed description of previous modifications subject to PSD review;

2 PSD, Nonattainment NSR, and title V programs

2



Request. to increase the CO hourly emissions limits for the permitted LFG engines

Seneca Energy requests to increase the CO hourly emissions limits for the existing LFG engines
as follows: (1) A limit of2.6 grams per horse power hour (g/BHP-hr) for the fourteen (14) CAT
G35i6( operational since 2004); and (2) A limit of3.3 g/BHP-lu for me four (4) CAT G3520C
(operational since 2007). As a result, the CO tons per year (tpy) will increase from the permitted
level of 522.9 tpy to 688 tpy. It isworth noting that Seneca Energy·'s title V permit contains no .
CO hourly emissions limits for these engines.

EPA's analysis of these engines' actual CO hourly emissions obtained during the May 18,2007
and respectively November 9,2009 stack tests reveals that CO actual emissions(i.e., per each
run and the average)are way below Seneca Energy's requested limits. In addition, the CAT
G3516 engines' actual CO emissions limit calculated based on the highest mean (that was
recorded during the May 18,2007 stack test), and 99.7% standard deviation, is 2.28 g/BHP-hr;
the CATG3520C engines' CO actual emissions calculated based on the highest mean (that was
recorded during the November 9,2009 stack test), and 99.7% standard deviation, is 2.30 glBHP
hr. Therefore, in order for EPA to make a decision on the applicant's request to increase the CO
hourly emissions, Seneca Energy must substantiate their application by providing supporting. .
documentation on the need to increase the CO emissions limits.

Project's Emissions Increases and Net Emissions Increases

Please update your application to address the following:

Actual emissions increases(Le., all criteria pollutants) from the existing and modified CAT
G3516 and CAT G3520C LFG engines attributable to the increase of their LFG
consumption rates;
Actual emissions increases and decreases, that occurred at both Seneca Energy and Seneca
Meadows, during the contemporaneous period. These emissions changes should also include
the actual emissions changes associated with "exempt" and or ''trivial'' emitting sources;
Project's net emissions increases and comparison with the PSD significant threshold(Le., in a
table format);

Sulfur dioxide (S02) emissions

Project's Potential to emit of SO~
Seneca Energy proposed S02 emissions from the four (4) new CAT G3520C LFG engines are at
39.7 tpy, whereas the significant applicable PSD threshold is 40 tpy. However, after including
the: (1) S02 actual emissions associated with the increases of the LFG consumption rates of the
existing and modified LFG engines; and (2) actual emissions changes in the contemporaneous
period, it is more likely that the proposed net emissions increases, and the significant net
emissions increases will exceed the significant S02 PSD threshold.

Therefore, please update your application to address S02 BACT analysis.

3



Sulfur content in landfill gas
Since the sulfur content in landfill gas can vary considerably over time, EPA has determined that
the result of analyses of a single set of the sulfur-bearing compounds in the landfill gas is neither
relevant nor satisfactory to guarantee that the proposed project sulfur dioxide annual emission
iimit will not be exceeded.

Therefore, please perform additionallandfili gas sampling and supplement the data already
available to better characterize the actual sulfur content of the Seneca Meadows Landfill's
landfill gas.

New Source Performance Standard for Municipal Solid Waste Landfill, Subpart WWW .

Please amend your application to include a compliance demonstration with the applicable
provisions of Subpart WWW. .

Condensable Particulate Matter (CPM)

Please update your application to include the foiiowing:

Explanation whether the CPM were considered in the PSD applicabilitydetermination (i.e.; .
emissions from the proposed project, contemporaneous emissions changes);
In the event CPM were not included, it is EPA's position that Seneca Energy should include
CPM in their PSD applicability determination. Correspondingly, please provide all the
calculations, assumptions, reference materials used to arrive to the proposed CPM emissions;

Furthermore, for the CATG3516 engines, the applicant established a CO BACT limit of2.6
gIBHP- hr. This limit is at midpoint between the maximum and minimum limits specified by
RBLC for engines without the use of add on controls (NSCR or CO) 3 or siloxanes removal
technologies.

3 SCR: Selective Catalytic Reduction, NSCR: Non Selective Catalytic Reduction, and CO: Catalytic Oxidation

4



BACT Emission Limit for NOx
Seneca Energy established a NOx BACT limit of 0.6 g/BHP- hr for the new CAT G3520C
engines. This limitation is within the range specified by RBLC of 0.50 to 2.0 glBHP- hr for
engines without the use of add on controls (SCR, NSCR) 3 or siloxanes removal technologies.
'NOx BACT limit is above the manufacturer's guarantee value of 0.5 glBHP-hr; this limit has
been established f{lr similar LFG engines at Greenville Gas Producers, SC in conjunction with
the use of a siioxanes removal technology.

Since, NOx is precursor to ozone and the project's potential to emit exceeds the NYCRR Subpart
231-Nonattainment significant threshold, the control technology for NOx must also meet the
inore stringent requirements for Lowest Achievable Emission.Rate (LAER). As a result, the
applicant has proposed LAER for their NOx emissions and not BACT. NOx LAER and other
project's requirements relative to the NAANSR are reviewed by NYSDEC under applicable state
programs. However, since NOx BACT for the proposed proje~tmust equate NOx LAER, for the
purposes oft~s applicability review EPAwould refer to NOx BACT.

BACT Emission Limit for PM2.5 and PMlO
Seneca Energy established a PM2.5and PMlO BACT limit of 0.24 glBHP- hr for the new CAT
G3520C engines. This limitation is within the range specified by RBLC of 0.05 to 0.34 glBHP
hr (for engines without siloxanes removal technologies). TPe applicant has established this lil'Ilit
based on the highest actual stack data (plus a 20 % uncertainty factor) from a larger LFGengine
CAT Model 3616 operated at an unidentified facility. Note that the 0.24 giBIH'-hr BACT limit is
above the AP 42 emissions factors value for particulate matter frOIn LFG engines. .

EPA's Comments on the proposed BACT emissions limits
In spite of their extensive list ofRBLC facilities with lower CO, NOx, PM2.5, and PMlO emission
limits than their BACT limits, Seneca Energy rejects lower NOx and CO limits on the theory the
siloxanes in landfill gas damages the engines and makes technical infeasible the utilization of
adO. on controls. Additionally, the applicant claims that their proposed NOx, PM2.5and PMlO
limits fall amongRBLC's detenninations range.

Based upon information collected by EPA, siloxanes removal technologies are commercially
available and are employed by similar facilities (i.e., Greenville Gas Producers, SC; Keller
Canyon, CA; HalfMoon Bay, CA; Rhode Island Central Genco, RI; Calabasas Landfill, CA). In
addition, HalfMoon Bay, CA has installed add on controls consisting ofcataiytic oxidation and
selective catalytic reduction systems for their LFG engines. These systems are still experimental;
however actual stack test data indicated compliance with the 0.15 glBHP-hr NOx and 0.52
gfBHP-hr CO BACT limits. Seneca Energy's findings reveal that LFG engines similar with their
engines without the use of siloxanes removal technologies or add on controls were permitted at
lower BACT emissions level. Additionally, based on EPA review, there are examples of
permitted minor sources with lower NOx, CO, PM 2.5 and PM 10 emissions limits. (e.g., Warren
County Landfill, NJ; Atlantic County Landfill, NJ; Greenville Gas Producers, SC). Nevertheless,
for all these sources the emissions achieved in practice are much lower. Also, while Seneca
Energy establishes their PM2.5 and PMlO BACT limit at 0.24 glBHP- hr based on a CAT Model
3616 LFG engine's emissions, EPA's research shows that for a similar engine operated since
1998 at MM Tajiguas Energy LLC, CA the PMlO BACT limit is at 0.066 g/BHP-hr.

5



As previously noted, EPA's review of Seneca Energy's co actual stack data from their existing
CAT d3516 and CAT G3520C engines indicates an excellent performance of these engines.
Also, the CAT G3520C engine's actual NOx emissions limit calculated based on the highest
mean ( that was recorded during the November 9, 2009 stack test run ), is 0.26 glBHP-hr.
Furthennore, the CAT G3520C engine's actn~l PM emissions detemi.ined based on the 99.7 %
standard deviation is 0.10 g/BHP-hr.

Accordingly, EPA recommends that while establishing BACT limits, Seneca Energy should rely
on their actual data rather than on data from a different site with a different landfill gas
composition and engines' operating conditions. In addition, EPA believes that under no
circumstances, should BACT emissions limits be established: (1) based on a small number of
non complaint runs; and (2) at a higher level than the AP 42 emission factors.

EPA's review of Seneca Energy's linear regression models reveals that the model did not
perform well for either CO or NOx. While, regression coefficient's values close to "1" (Le.,
greater th~ 0.9) are an evidence of a strong linear relationship between the two variables (Le., .
operating hours, and CO or NOx emissions), Seneca Eriergy's regression coefficients of 0.7 for
CO and 0.47 for NOx suggest that there is not a strong relationship between the CO and NOx
emissions, and the engines' operating hours. Whereas, we agree that there is a link between the
concentrations of siloxanes and other impurities in h1ndfill gas and the engines' wear, Seneca
Energy's linear regression estimations for both CO and NOx and engines' operating hours are-- .

rather weak.. Thus, in ourjudgment, Seneca Energy should disregard the CO and NOx emissions
projected by the regression mod~ls.

In conclusion, by limiting its BACT analysis to emissions limits that are "among the best"
Seneca Energy fails to satisfy the BACT requirements. Furthermore, another agency's
determination that a given emission level is achievable, is by itself sufficient to conclude that is
feasible for Seneca Energy, absent a clear demonstration that circumstances exist at Seneca
Energy which distinguish it from the other sources with lower limits. (See, EPA's Draft NSR
Workshop Manual (October 1990, p. B.29). Only after examination of all technologies, methods
and processes of minimizing the emissions at "maximum degree of reduction" that is achievable,
the applicant might claim that economic or other factors render a technology or lower emissions .
limits not achievable.

Therefore, please revise your application to include a BACT analysis fonowing the "top -down
approach" and addressing all the above -described issues.

Other Issues

Fuel usage, heating value and air contaminants emission calculations
Based on your application, the air contaminant emission rates calculations were based on a
maximum landfill gas consumption rate of 719· cfm for each engine and a rhinimum landfill gas
lower heating value of 350 British Thermal Units (BTU) per cfm (BTU/ct). However, for the
same landfill gas usage rate (cfm/engine)and higher landfill gas heating values,the engine's
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BHP, the emission factors (g/BHP-hr) of air pollutants, and respectively the emissions rates may
increase significantly. Please explain how you propose to ensure that the heating value of the
landfill gas used for the engines will not exceed 350 BTU/cf. Please be as specific as possible.

Landfiii Gas Heating Vaiue
Please explain why Seneca Energy did not use the actual (measured) landfill gas heating value of
502 BTU/cf for their emission calculations? but a lower heating value of 350 BTU/cf was used
instead.

Volatile Organic Compounds
Please revise the VOC emission rates calculations (pounds per hour Iblhr and tpy) using the
actual VOC's concentration in the landfill gas sent to the engines and the engine's destruction
efficiency. Also, please submit manufacturer's guarantees for the VOC es.timated destruction
efficiency.

Maximurri Landfill Gas Usage Rate
The maximum landfill gas fuel usage rate of719 cfm for each engine at 350 BTU/cfheating
value of landfill gas, exceeds the manufacturer's maximum fuel rate for the same heating value.
Please provide the manufacturer's guarantee that the emission factors will remain the same
despite of increasing the fuel consumption rate.

Characterization of the landfill gas
The application specifies that Seneca Energy "uses methane -rich gas (exclusively) to fuel its
engines (i.e., LFG that is generated by the Seneca Meadows Landfill). What is the methane
content that makes the fuel a "methane-rich gas"? Does Seneca Energy receive only "methane
rich gas"?·

Startup and Shut -down periods
Please provide: (1) the duration (minutes) ofeach startup and shut down event; (2) the number of
startup and shut down events /year lengine; and (3) the manufacturer's emission factors for the
startup and shut down periods. However, if it has been determined that the LFG engines at the
facility have the physical and operational ability of achieving continuous compliance with the
emissions standards during the startup or shut doWn, please provide the manufacturer's
guarantees showing that the engines are capable ofcomplying with the same emission standards
during startup or shut down as for 100 % load.

Design of Seneca Energy's engines
Please indicate whether Seneca Energy's engines, both new and existing, are adapted for landfill
gas utilization. (i.e., low-energy-fuel engines). Also, please clarify whether the engines are
equipped with spark/torch timing and duration controls, and turbocharged and intercooled
induction air systems.

Siloxanes in landfIll gas
Please provide all available tests that support the actual siloxanes content in the landfill gas prior
to combustion by Seneca Energy's engines.
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Manufacturer's fuel quality specifications
Please submit a copy of the manufacturer's recommended maximum level of contaminants (Le.,
siloxanes, sulfur compounds, halide compounds, particulates, etc.) in the fuel that would make
possible to maintain optimum operating conditions for Seneca Energy's engines.

Once the above requested information is subinitted to EPA, we wiil resume the P8D applicability
review of this proposed project. Ifyou wish to discuss any of the above issues or have any
questions, please call Ms. Viorica Petriman of my staff at (212) 637-4021.

Sin~relY'oZ .f,

)$'1 ;'1/
! v" ~
I
r

Steven c. Riva, Chief
Pennitting Section
Air Programs Branch

cc: Peter A. Lent
NYSDEC- Region 8
Division of Enviro!'~TJlentalPermJts
6274 East Avon Lima Road
Avon; NY 14414-9519

Michele Kharroubi
NYSDEC- Region 8
Division of Environmental Permits
6274 East Avon Lima Road'
Avon, NY 14414-9519
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION III

1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

May 1,2002

Gary E. Graham
Environmental Engineer
Commonwealth of Virginia
Department of Environmental Quality
Piedmont Regional Office
4949-A Cox Road
Glenn Allen, Virginia 23060

Re: Common Control for Maplewood Landfill, also known as Amelia Landfill, and
Industrial Power Generating Corporation

Dear Mr. Graham:

In your June 11, 2001, e-mail, you requested that the U.S. Environmental Protection
Agency ("EPA") review the proposed project in which USA Waste of Virginia, Inc.
(Maplewood's owner/operator) will sell its landfill gas to Industrial Power Generating
Corporation ("INGENCO"), a power generating company. Your overarching question was
whether Maplewood and INGENCO are under "common control" for purposes of determining
whether Maplewood and INGENCO are a single stationary source under PSD and Title V. You
also stated that landfill gas will comprise up to 70 percent of the INGENCO's fuel and want to
know whether this is relevant to a common control determination.

Before addressing the question of common control, however, EPA would like to address
compliance with the landfill gas regulations at 40 CFR Part 60, Subpart WWW, Standards of
Performance for Municipal Solid Waste Landfills because a common control or source
determination under PSD or Title V does not limit Maplewood's and INGENCO's obligations
under Subpart WWW. EPA has consistently concluded that landfills are ultimately responsible
for controlling landfill gas. (See, e.g., the attached June 21, 2000, letter to Robert Koster, Lane
County Air Pollution Authority from Douglas E. Hardesty, EPA, Region 10). If the landfill gas
is sold, responsibility for compliance is not sold as well. Moreover, compliance responsibility
cannot be apportioned according to the percentage of gas burned at each facility. If EPA
determines that landfill gas is not being controlled in compliance with Subpart WWW, EPA
would consider taking enforcement action against Maplewood and INGENCO, no matter which
company is burning the gas.

Your common control question goes to the larger question of whether the Maplewood
Landfill and the INGENCO power generation facility should be considered a single stationary
source under PSD and Title V. The PSD regulations define a stationary source as all of the
pollutant-emitting activities that belong to the same industrial grouping, are located on one or

o Printed on 100% recycled/recyclable paper with 100% post-consllmer fiber and process chlorine/ree.
Customer Service Hotline: 1-800-438-2474



more adjacent or contiguous properties, and are under the control of the same person. 40 C.F.R.
51.166(b)(5) &(6). The Title V regulations adopt a similar definition. (See 40 C.F.R. 70.2) As
the INGENCO facility will be located on Maplewood property, the two facilities are located on
"adjacent or contiguous properties." Thus, ifth,e INGENCO facility and Maplewood also belong
to the same industrial grouping and are under common control, then they would constitute a
single source for purposes ofPSD and Title V.

EPA has provided a great deal of guidance to States and sources regarding
detenninations of this nature since 1980. Issues of common control, in particular, have been
discussed in EPA a September 18, 1995, letter to Peter Hamlin, Iowa Department of Natural
Resources, from William Spratlin, U.S. EPA ("Hamlin letter," copy enclosed). Other EPA
guidance and correspondence can be found at:

http://www.epa.gov/region07/programs/artd/air/policy/search.htm

EPA's assessment of the question of common control is based on its understanding of the
arrangement between INGENCO and Maplewood. Under the terms of the landfill gas purchase
agreement, Maplewood has agreed to sell to INGENCO all of its landfill gas. INGENCO is
obligated to pay for all of the gas that Maplewood provides, even ifINGENCO does not use the
gas. Consistent with the landfill gas purchase agreement, it is our understanding that INGENCO
has built an electricity generating plant on undeveloped property, leased from Maplewood, and
located next to the landfill. This plant is owned and operated by INGENCO. The engines at the
INGENCO facility are to nm on various types of liquid fuel, including diesel, supplemented by
Maplewood's landfill gas. INGENCO has asserted that its engines can run solely on these liquid
fuels, but cannot be operated using only landfill gas. Therefore, EPA understands that
INGENCO must have fuel vendors other than Maplewood Landfill in order to operate the
electricity generating plant. I Nonetheless, up to 70% of INGENCO's fuel needs could be met
by Maplewood's landfill gas.

As explained in the Hamlin letter, the fact that INGENCO will be located on property
owned by Maplewood creates a presumption of common control. Moreover, the fact that
Maplewood's entire output of landfill gas will be purchased by INGENCO further supports this
presumption, as does the likelihood that a high percentage of INGENCO's fuel needs will be met
by Maplewood's landfill gas. However, determinations of this nature are very source-specific,
and in a situation such as this the permitting authority may find it necessary to look carefully at
the contracts or lease agreements between the parties, and other relevant information before
reaching a determination. (See, e.g. the August 2, 1996, memorandum from John S. Seitz,
"Major Source Determinations for Military Installations under the Air Toxics, New Source
Review, and Title V Operating Permit Programs of the Clean Air Act"). Thus, in answer to one

I For purposes ofPSD and Title V, INGENCO's potential to emit should be based on an air
emissions "worst case scenario" and the type of fuel used at the facility. Similarly, the calculation of
Maplewood's potential to emit should reflect the fact that the landfill may flare all of the landfill
gas it produces.



of your questions, the percentage of Maplewood's landfill gas that INGENCO bums relative to
some other type of fuel may have some significance to a determination of common control, but is
only one of many factors to be considered.

There are a number of factors supporting a determination that INGENCO and
Maplewood are not under common control. Under the terms of the agreement between
fl'lGENCO and Maplewood, INGENCO is responsible for all capital improvements on the leased
property to create the electricity generating plant. Maplewood, in tum, will continue to own and
operate the landfill gas collection system and the flare that bums the landfill gas. If the landfill
gas is not used or resold by INGENCO, the gas will be flared at the Maplewood facility.
INGENCO will control the valve that shunts the landfill gas to the electricity generating engines
or to Maplewood's flare.

In addition, based on statements in correspondence from Maplewood and INGENCO,
conversations with a representative of USA Waste of Virginia, Inc., and a review of Dun and
Bradstreet's reports, EPA has concluded that Maplewood and INGENCO have no financial
interest in one another. EPA has found no indication that the companies have common
employees, officers, or members of their respective governing boards, or that they share
equipment (including pollution control equipment), payroll activities, employee benefits, health
plans, or other administrative functions. Also, neither facility has control over the other's
compliance responsibilities. The landfill and INGENCO do not share intermediates, products,
byproducts, manufacturing equipment, or property other than as explained above. That is,
INGENCO has leased property from Maplewood and will purchase some percentage of its fuel
from Maplewood. Maplewood, however, currently receives its power through a local power
utility and there is no indication that it will receive power directly from INGENCO. There are
also no arrangements for Maplewood to accept INGENCO's municipal solid waste. Finally,
neither facility is dependent on the other; if either Maplewood or INGENCO shuts down, the
other facility can continue to operate at full capacity.

Your request for EPA's opinion also referred to EPA's February 11, 1998, letter to Terry
Godar, VADEQ that addressed common control for another Virginia landfill. In its letter to
EPA,VADEQ noted that "The gas collection and the control system ... [landfill gas energy
recovery]. .. will be located on the landfill property and will be used exclusively to collect
emissions from the landfill and to control those emissions through energy recovery." (emphasis
added). EPA cited this interdependence between the landfill and the gas collection and control
system as an indication that the two facilities were under common control.

In contrast to the situation outlined in the original letter from VADEQ, INGENCO's
facility does not need landfill gas to operate; the engines at use at the facility can run exclusively
on liquid fuels such as diesel. In addition, Maplewood owns and controls its gas collection
system and will continue to maintain its own flare. Maplewood accordingly does not need
INGENCO to destroy the landfill gas as required by 40 CFR part 60, subpart WWW. Based on
our understanding of the facts of this situation, it appears that the purpose of the USA Waste of
Virginia, Inc.lINGENCO purchase agreement is to allow INGENCO to purchase landfill gas to
either run its engines or to sell to other purchasers; not to destroy nonmethane organic



compounds ("NMOC"). These are important differences from the situation described in the
letter to Mr. Godar.

The Conm10nwealth of Virginia has been granted full approval of the PSD and Title V
operating pem1its programs, As the pennitting authority, you must ultimately detennine whether
Maplewood and INGENCO are under common control for purposes of implementing your PSD
and Title V programs. However, if EPi1.. were making the detennination, we would find, based
on the facts outlined above, that Maplewood and INGENCO are not under common control.
Despite the presumption of common control discussed above, the "major" indicators of common
control (see Hamlin letter at 2) do not point towards such a finding. Therefore, EPA would not
consider these two facilities to be one source under PSD or Title V.

If you have additional questions about this, or other issues, call Bowen (Chip) Hosford at
(215) 814-3158.

Sincerely,

Judith M. Katz, Director
Air Protection Division

Enclosures: 1)

2)

3)

4)

Letter to Robert Koster, Lane County Air Pollution Authority from
Douglas E. Hardesty, EPA, Region 10, June 1,2000
Letter to Peter Hamlin, Iowa Department of Natural Resources, from
William Spratlin, U.S. EPA, September 18,1995
Memo from John S. Seitz, EPA, "Major Source Detenninations for
Military Installations under the Air Toxics, New Source Review, and Title
V Operating Pennit Programs of the Clean Air Act," August 2, 1996
Letter to Terry Godar, Virginia Department of Environmental Quality,
from Makeeba A. Morris, EPA, February 11, 1998
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION III

841 Chestnut Building
Philadelphia, Pennsylvania 19107-4431

February II, 1998

Terry Godar, P.E
Manager
Virginia Department of Environmental Quality
Northern Virginia Regional Office
Woodbridge, VA 22193

Dear Mr. Godar:

Air Permit

Thank you for your April 28, 1997 letter regarding the applicability of Title V
requirements for municipal solid waste (MSW) landfills under 40 CFR part 60, subpart WWW
new source performance standards (NSPS).

The questions raised in your letter are similar to ones raised in a November 1996 letter by
the Maryland Air and Radiation Management Administration (MARMA) to EPA. Because of the
relevance of MARMA's questions and EPA's responses to them, we have enclosed a copy of our
response letter, including the enclosures, for your use and information. The EPA letter to
MARMA addresses questions relating to classifying MSW landfill emissions as non-fugitive
emissions, the calculation of potential emissions at a landfill, and determining whether a landfill is
a major source under title V of the Clean Air Act (CAA). As with the MARMA letter, your letter
raises complex questions that involve ongoing EPA Headquarters policy decisions. For this
reason, we have not been able to provide you with a more timely response.

As you may know, since the Summer of 1996, EPA has been involved in litigation over
the requirements ofthe MSW landfill rule. On November 13,1997, in accordance with section
113(g) of the CAA, EPA issued a notice in the Federal Register (62 FR 60898) ofa proposed
settlement in National Solid Wastes Management Association v. Browner, et al., No. 96-1152
(D.C. Cir). It is important to note that the proposed settlement does not vacate or void the
existing landfill rule. Accordingly, the currently promulgated MSW landfill rule, the Title V rule
at 40 CFR part 70, EPA Region 3's letter to MARMA, and other EPA guidance documents serve
as a basis for this response. This response has been coordinated with staff in the Office of Air
Quality Planning and Standards, the Office of Enforcement and Compliance Assurance, and the
Office of General Counsel in order to help assure completeness and accuracy. Given below is our
response to your questions, and, as necessary, comments on your "given" statements preceding
each question in your letter.

Customer Service Hotline: 1-800-438-2474



Question #1

Given Department of Environmental Quality (DEQ) Statements/EPA Comments:

Statement # 1. Minor NSPS sources may be def~rred from initial part 70 permitting. (Virginia
has adopted this option).

EPA Comment: Certain nonmajor sources, i.e., area sources, have been deferred from initial part
70 permitting; others have not.

First, section 502(a) of the CAA requires sources, including nonmajor sources, that are subject to
standards or requirements under section III or 112 of the CAA to obtain Title V permits. If a
promulgated section 11 I or 112 standard is silent on whether nonmajor sources under the
standard are to be permitted, then the nonmajor sources are by default required to get Title V
permits. However, it is important to note two exceptions to this statement:

1) Nonmajor sources subject to section III and 112 standards which were promulgated prior to
July 2 I, 1992 have been deferred from permitting until EPA completes a rulemaking to
determine how the Title V program should be strrtctured for nonmajor sources and the
appropriateness of any permanent exemptions [section 70.3(b)(1)]. (The MSW landfill rule was
promulgated on March 12, 1996 and is therefore not affected by this part 70 provision.)

2) Through rulemaking actions (proposed December 13,1995; promulgated June 3,1996), EPA
decided to defer or exempt nonmajor sources subject to certain section 112 standards
promulgated after July 21, 1992 from Title V permitting. These rulemaking actions did not,
however, address NSPS standards, including the landfill rule.

Nevertheless, nonmajor MSW landfills which have a design capacity less than 2.5 million
megagrams or 2.5 million cubic meters have been exempted from the requirement to apply for a
Title V permit as a result of 40 CFR part 60, subparts Cc and WWW. However, if these landfills
are subject to Title V for other reasons, they are still required to obtain a Title V permit.

Second, it is important to remember that an MSW landfill of any size could be considered a major
source under the CAA. Major source status is based on what a source emits or has the potential
to emit. For part 70 permitting purposes, a landfill could be classified as a major source under
one or more of three major source definitions in Title V: (1) section 112, (2) section 302, or (3)
part D of Title I.

Statement # 2. Subpart WWW states that all MSW landfills with a design capacity greater than
2.5 million megagrams are subject to part 70 permitting (section 60.752(b)).

EPA Comment: We agree. It should be noted that section 60.752(b) also stipulates a 2.5 million
cubic meters applicability threshold. A MSW landfill with a design capacity greater than or equal
to either of these thresholds is subject to part 70 permitting.



Statement # 3. A landfill that has a design capacity greater than 2.5 million megagrams may be a
minor source. (Preamble to final subpart WWW).

EPA Comment: Assuming that a minor source is equivalent to a nonmajor source, this statement
is true. However, section 60.752(b) states that the owner or operator of an MSW landt111 subject
to subpart WWW with a design capacity greater than or equal to 2.5 million megagrams or 2.5
million cubic meters is subject to part 70 permitting requirements; this subpart WWW requirement
is independent of any potential to emit requirement.

Statement # 4. The regulated pollutant for landfills is landfill gas, measured as NMOC. Landfill
gas contains VOCs and HAPs. Emissions of NOx, S02, PM, etc., from the control device are
"secondary emissions" (preamble to final subpart WWW) which are not included in determining
major source status ((draft new source review (NSR) workbook».

EPA Comment: In regard to your first statement, it is important to note that a landfill can be a
major source for one or more pollutants, of which NMOC is but one. Under the section 112
major source definition, the pollutants of concern are listed in section l12(b) of the Act and
codified in 42 U.S.C. 74l2(b)(1). (The codified list contains any modifications to the l12(b) list.)
Under section 302 and part D of Title I, a landfill could be a major source for any oftne non-HAp
pollutants listed in the proposed NSR rule of July 23, 1996 (61 FR 38250,38310).

The third sentence of your statement is not correct. For NSR and Title V applicability purposes,
EPA classifies emissions as being either fugitive or non-fugitive, whether or not they are
controlled or uncontrolled. There is no definition of "secondary emissions" in 40 CFR part 70,
the General Provisions for part 60, or subpart WWW of part 60. In the context ofNSR
requirements, secondary emissions are defined as emissions which would occur as a result of the
construction or operation of a major stationary source or major modification, but do not come
from the major stationary source or major modification itself. [Emphasis added.] (See for
example the definition of secondary emissions in 40 CFR 52.21.) Therefore, emissions of NOx,
S02, PM, etc. which results from the application of control devices to the source itself (in this
case a landfill) are not considered secondary emissions, and must be counted in major source
determinations and are subject to all applicable requirements.

Statement # 5. Until an existing landfill installs a collection and control system, the emissions are
fugitive and do not count towards determining major statns for NSR or part 70 permitting. (10h11
Seitz October 21, 1994 guidance pertaining to existing landfills.)

EPA Comment: For any designated facility (i.e., existing landfill) under subpart Cc, the MSW
Landfill Emission Guidelines, the given statement is not correct. Emissions which are

reasonably collectable are non-fugitive emissions and must be counted in determining the
potential to emit for a landfill. What is considered reasonably collectable is based on what
similar landfills are collecting regardless of whether the landfill in question actually
captures emissions or not. For purposes of the NSR program, EPA has concluded that it is
reasonable to assume that landfill gas can be collected at landfills constructed, or expanded



beyond their currently-permitted capacity', on or after October 21, 1994. Please see the enclosed
October 21, 1994 memo from John Seitz, Director, Office of Air Quality Planning and Standards,
entitled "Classification of Emissions from Landfills for NSR Applicability Purposes." For landfills
constructed or expanded prior to October 21, 1994, if the applicability determinations made for
these landfills were correct for that time, those decisions will not be revisited.

The criteria established in NSR for determining which emissions are non-fugitive are also
applicable for two of the major source definitions under Title V, i.e., the section 302 and part D of
Title I major source definitions. As a result, any Title V major source determinations made under
these two definitions on or after October 21, 1994 must consider any reasonably collectable
emissions as non-fugitive emissions and must, as a result, count these emissions toward
determining a landfill's major source status. As of October 21, 1994, there were no permitting
authorities which had received final approval of their Title V programs. As a result, unless
permitting authorities were requesting Title V applications from sources prior to October 21,
1994, all MSW landfill owners or operators must count their reasonably collectable emissions
toward determining major source status under these two Title V major source definitions.

It is important to clarify that under the section 112 major source definition in Title V, all
hazardous air pollutants, whether the emissions are considered fugitive or non-fugitive, must be
counted toward determining whether a source is a major source. Please see the enclosed
MARMA letter for more discussion on the major source definitions under Title V.

Statement # 6. Without a gas collection system, it is not possible, from a technical standpoint, to
determine whether or not a landfill is major for HAP or VOC emissions.

EPA Comment: This statement is not correct. It is technically possible to estimate the emissions
from a landfill source where a gas collection system is not in place, just as emissions can be
estimated for other sources which do not have systems to collect emissions. For determining
whether a landfill is a major source, EPA encourages site-specific source testing of landfill gas to
determine its constituent pollutants and their concentrations. Use of actual emissions data
reduces the uncertainties associated with using the emission factor concentrations provided in
EPA's AP-42, Compilation of Air Pollutant Emission Factors.

In the absence of actual emissions data, however, the preferred method for estimating MSW
landfill emissions for major source determinations is use of EPA's AP-42. Table 2.4~1 in AP-42
contains a list of numerous HAP and VOC emissions concentrations for uncontrolled landfills.
However, it is important to note that sources need to consider all pollutants for which they could
be considered a major source, some of which may not be included in Table 2.4-1. (See EPA's
comment on Statement #4.) Emission estimating procedures, other than AP-42, may be
acceptable, as determined by the permitting authority.

I The currently-permitted capacity ofa landfill is in reference to whatever permit the landfill owner or
operator holds at the time that the landfill begins to expand, e.g., air permit or solid waste permit.
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An updated version of AP-42 landfill emission factors was placed on the EPA website on
September 30, 1997 and will be published by the Government Printing Office in paper in
Supplement D to the 5th Edition on or about January 1999. The updated emission factors can
now be accessed at the following website address: http://www.epa.gov/ttn/chief/ap42etc.html.
Emission factOis relative to landfills are located in chapter 2, section 4. A copy of these revised
AP-42 emission factors is enclosed. It is impOliant to emphasize that in order to appropriately
apply various emission factors to landfills, a permitting authority should thoroughly review the
background document for landfills. This document can be accessed at the following website
address: http://www.epa.gov/ttn/chief/ap42back.html.

Finally, it is important to emphasize that major source status under the CAA is based on what a
source emits or has the potential to emit.

DEQ Question #1

When does an NSPS subpart WWW landfill become a major source?

EPA Response: A landfill becomes a major source when it emits or has the potential to emit
major amounts of any 1!2(b) pollutant or any pollutant of concern under section 302 or part D of
Title 1. (See EPA's comment on Statement #4.) NMOC became pollutants to consider in major
source determinations as a result of the promulgation of the NSPS for landfiils on March j 2,
1996. This question is also addressed on pages one and two of the enclosed MARMA letter.

Question # 2

Given DEQ Statements/EPA Comment:

Statement # I. A landfill which is subject to NSPS subpart WWW is preparing to install a gas
collection and control system.

Statement # 2. The gas collection system and the emissions control system (landfill gas energy
recovery) will be owned and operated by separate third parties under contract with the landfill
owner.

Statement # 3. The gas collection and the control system will be located on the landfill property
and will be used exclusively to collect emissions from the landfill and to control those emissions
through energy recovery.

EPA Comment: We have no comment on any of the above three given statements.

DEQ Question #2 and Conclusion

How many sources are there and who are they?



Your conclusion was as follows: "Based on these activities being co-located, and mutually
dependent, I concluded that the gas collection and the energy recovery-gas control system would
be under the control of the landfill operator and, as such, should be considered as one source for
NSR and for Title V applicability. For permitting purposes, the landfill, the gas collection
operator, and the energy recovery operator would be registered and permitted separately, with the
landfill owner's permit containing conditions that apply in the event of a noncompliance by either
the gas coiiection operator or the energy recovery operator."

EPA Response: We agree with your conclusion that there is one source at the landfill. Under all
three major source definitions under Title V (section 112, section 302, or part D of Title I), a
stationary source is determined by aggregating sources which are (1) located on one or more
contiguous or adjacent properties and are (2) under common control. Regardless of which major
source definition is being considered, we conclude that the landfill and gas collection and control
systems are one source.

One aspect of the above that may warrant further discussion is in regard to how we determined
the landfill and the gas collection and control systems to be under "common control," given that
the gas collection and control system will be owned and operated by separate third parties. All
three statements that you provided support the conclusion that the landfill and the gas collection
and control system must be considered under "common control" for Title I and Title V purposes.

Although the gas collection and control system is owned and operated by separate third parties,
the owners of the gas collection and control system are under contract with the owner of the
landfill. In a November 16, 1994 letter to Lisa Thorvig, Division Manager, Air Quality Division,
Minnesota Pollution Control Agency from John Seitz, Director, OAQPS, the following is stated:
"It is important to note that there are no provisions in Title I or Title V of the Act, or in
regulations developed pursuant to them, for excluding contracted or temporary operations in
defining major sources. Accordingly, it is the EPA's policy that temporary and
contractor-operated units are included as part of the source with which they operate or support."
(Please see the enclosed letter.)

The gas collection and control system will be used exclusively to collect emissions from the
landfill and to control those emissions through energy recovery. As you have noted, this
interdependence between the landfill and the gas collection and control system further indicates
that both installations are under common control. For more backgrOlmd on com.'11on control
issues, please see the enclosed letter to Peter Hamlin, Chief, Air Quality Bureau, Iowa Dept. of
Natural Resources from William Spratlin, Director, Air, RCRA, and Toxics Division, Region VII,
U. S. EPA, dated September 18, 1995.

Lastly, on a separate but related issue, we would like to emphasize that if permitting authorities
allow separate permits to be issued to landfills and gas collection and control systems which are
considered one source, those permits cannot be issued in a way that changes how the landfills or
the gas collection and control systems would be subject to and comply with any applicable
requirements, compared to what would otherwise occur if the source was issued a single Title V
permit. A particular challenge with issuing multiple landfill permits is the difficulty of splitting the
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NSPS or EG requirements among two or more permits. As a result, EPA suggests that one
permit be issued to the source described above, with the permit clearly identifying the
owner/operator of the landfill, the owner/operator of the gas collection system, and the
owner/operator of the energy recovery-gas control system. Additionally, it is important to note
that the number of permits issued to a source does not limit the liability of any of the
owners/operators or contractors at the source, e.g., the owner/operator of the landfill.

We hope the enclosures combined with the above comments and responses to your
questions meet your informational needs. However, if you have additional questions or concerns,
please feel free to contact James B. Topsale of my staff at (215) 566-2190.

Sincerely,

/s/

Makeba A. Morris, Chief
Ted'mical Assessment Section

Enclosures(4):

1. Compilation of Air Pollutant Emission Factors, chapter 2, section 4, Municipal Solid Waste
Landfills (Supplement D), September 1997.

2. Ju , 1997 letle"r from Makeba A. Morris, EPA R gion III, to Carl R. York, Chief,
Re lation Development Division, Maryland Air anoRadiation Management Administration, w/
edclosures (5). ._ ~_........./--- ~ ,,-~- ,- --~-.......

(:

3":NOVember 16, 1994 letter from J6hn S. Seitz, 'pirector, Office of Air Quality Planning and
Standards, to Lisa J. Thorvig, Division ManageJ;"{Air Quality Division, Minnesota Pollution
Control Agency.

~_._-
4>~-~f'm-hPr-Hr·tQq~Tpttprfrom Willi"Tn A ~nr"tlin nir""tr\r A;r DrD A ..mrl 'Tr\~;"~ n;"';~;r\n.. k-C:1--Tt_~~.~_~ ~ , .. v _ "" ~~ ~t-'.LL&.. .I..I..I..I., L.'J..l.,-,,-,,"V.l., 1:1..J..1, .L'-'-"..I.~, U.1.lU ..I.VA.1""~ .L.J.lVl~.1Ul,

to Peter R. Hamlin, Chief, Air Quality Bureau, Iowa Department of Natural Resources, w/
enclosure.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEW YORK, NY 10007~1866

,

,~

1111 - ~ ?no!" .

Commissioner Erin M. Crotty
N~ York State Department ofEnvironmcntal Conservation
625 Broadway
Albany; New York 12233-1011

'Re: EPA's Review ofProposedPennit for·Al Turi Landfill
PetmitID : 3-3330700002/00039, Mod 1

Dear Commissioner Crotty;

The'pmpose ofthis letter is to notitYtlleNew York: State DeparuIlel}1 of Envir()nme~tal
Conservation(DEC)thattbe United States Environmental Protection Agency (EPA) formally
objects to the issuance of the above referenced proposed title V operatingpermit forAl TUri
Laridfi,i~ located in Goshen, New York, operated by AI Too Landfiii, Inc.

Section 505(b)(l) of the Clean Air Act (the Act) and 40C.F.R. ~ 70.8(c) reqt1:ireEPA to
.' object to the issuance ofa proposed perIl'lit in writing Within.45 days ofreceipt of the proposed
perrnjt(and allnecessarysupportinginformation) ifEPA det~ines thatitis notin cOII1pliabce
with applicable requirements under the Act or 40 <:.F.R. Part 70. Pursuantto 70.8(c);adetailed
explanation ofthe objection issues and the changes necessaryto make t.hepem1it consIstent with
therequirements of40 C.F.R Part 70 is-providedin the attachmenlto this letter. In sUliullary,
the basis ofEPA's objection is that the proposed permit (1) incClrrectly treats AI Turi Landfill as
a source separate from the landfill gas control facility; (2) misrepresents the laridfillgas control
devices in use; (3) does not reflect the respoJ;lsibility of Al TuriLandfill for compliance with all
requirements for control ofthe landfill gas; (4) does not satisfy the annual certification
requirements of § I 14(a)(3) of the Act and 40 C.F.R. § 70.6(c)(5); and (5) does not include all of
the requirements ofthe National Emission Standard for Hazardous Air Pollutants: Municipal
Solid Waste Landfills.

In addition, on January 30, 2004, the Administrator sioued an Order gra.:lting t.'le Petition
filed by the New YorkState Public Interest Research Group in part and denying the Petition in
part. See In the Matter ojAi Turi Landfill, Inc., Petition' No. II - 2002-13-A (Januaiy 30,2004).
The Administrator's Order required DEC to make changes to or explain certain specific
conditions in Al Turi's proposed pennit. which this pennit modification (Mod 1) fails to include.
The outstanding issues granted in the Order are that the proposed pennit: (I) does not explain in
its Permit Review Report the options available in the regulation for nitrogen and oxygen
concentrations and monitoring at the gas collection system wellheads; (2) does not explain the
applicability ofCondition 3 (Condition Cin the Mod 1) and Condition 7 (Condition G in Mod 1) .

Internet Address (URL). hllp:/Iwww.epa.goY
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to the Al Turi Landfill; and (3) does riot include the "excuse" provision that is in New York's SIP
approved by EPA at 6 N.Y.C.R.R. § 201.5. DEC is on notice that these issues were not corrected
L'1 Mod 1 and are currently outstanding. IfDEC fails to implement these requirements, EPA will
act to issue a part 71 permit as explained below. Enclosed is an attachment that detaiis aii the
issues referenced in this letter.

The DRCis expected to submit a second pennit modi~cation (Mod 2) to EPA by July 19,
2004. 'The DEC is encouraged to correct both the outstanding iS5U~5 from the Ad.ministrator's
January 30,2004 Order, as well as the issues addressed in thisopjection letter within this second
permit modification.. Should the DEC fail to make the neces~ary corrections to the AI.Turi

'pennit by Mod 2, ~PAwill useits authority under Section 505(c) of the Act to issue or deny the
penmtunder 40 C.F.R. Part 71. '

Weare committed to workmg with you to resolve these issues. Please let us know ifwe
may provide assistance to you and your staff.' Ifyou have questions or wish to discuss this
,further,ph~asecontact Mr. Steven C. Riva, Chief, Air PermittingSection at (212) 637-4074.

, Sih7JiIY,'

~-!zX., JaIle M; Kenny
tJ . RegionalAdministrator

Attachment '

cc: David Shaw, Director; Division ofAir Resources, NYSDEC, Albany
Margaret Duke, Regional Pennit Administrator, NYSDEC, Region 3
Robert Stanton, Regional Air Pollution Control Engineer,NYSDEC, Region 3
TracyPeeI, New York Public Interest Research Group
Gary Abraham, Esq.

Joseph Gambino
Al Turl Landfill, Inc.
73 Hartley Road
Goshen, NY 10924
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Attachment

Objection Issues and Outstanding Issues
Proposed Part 70 Permit

AI Turi Landfill, Inc.
Al Turi Landfill

Permit ID: 3-3330-00002/00039, Mod 1

(l) The proposed permit does not treat AI Turi Landfill and AI Turi LFGTE-lCalso
referred to as"Anteresco LFG-l til as asinKle source with the result that all applicable
Federal requirements have not been addressed. .

The Description section ofthe proposed Modl,pennit states that DEC has detenninedthat Al
TuriLandfilland Al Turi LFGTE-l are not under common control, and, ostensibly, therefore not
a singlt,l source. The PennitReview Report states that AITUri LFGTE-l is a separately
owned/operated andpennitted gas-to~energy facility that is owned/operated by'Ameresco,lnc.. . . . . .' - - -'..

Based on infonnati~n provided in the proposedMod·1 pennit and in a letter from the attorneys
. forA! Tu..ri LandfiH;Beveridge & Diamond, P.C., the detennination and statement by DEC that

AI Turl Landfill and Al Turi LFGTE-I are not under common control is incorrect. That these
two facilities are a single source for Clean Air Act Title V and New Source Review (NSR)
pUlposes is delineated below. Consequently, the pennit must be modified to reflect this single
source status. The AI Too Landfill permit must be revised to include the emission units,
processes,and emissions for the landfill gas controlS, and all Federal applicabie requirements for
those units, proces.ses, and emissions. With this redefinition of the pennitted facility, DEC must
recalculate the potential to emit for AI Turi Landfill.

The formal single source detennination prepared by EPA follows.

On January 21~ 2004 the EPA reopen~d the Al Turi pennit for cause pursuant to 40
C.F.R. § 70.7(g). In the Response to Comments within permit Mod 1, the DEC relied
upon a letter submitted to it on April 22, 2004 by Mr. Christopher J. McKenzie of
Beveridge & Diamond, P.C., the attorney for Al Too landfill, to hold that Al Too
Landfill, Inc. ("AI Turi") and AI Turi LFGTE ("Ameresco") were not a single source for
both Title V and NSR applicability purposes. A single source detennination consists ofa
three factor test setout under the definition of "major source" in 40 C.F.R. § 70.2, as wen
as under the definition of "building, structure or facility" in 40 C.F.R. § 51.166. Under
the definition of"major source" in 40C.F.R. § 70.2 two facilities are considered a singie
source if they are (l) under common control, (2) contiguous or adjacently located and (3)
have the same two-digit SIC code. The DEC did not present its own analysis of the
factors ofthe test, nor did it determine whether or not each ofthe factors was present
when making its single source detennination within permit Mod 1. Rather, the DEC
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attached excerpts ofthe letter submitted by AI Turi's attorney, Mr. McKenzie, and
concurred with his detennination, that Al Turi and Ameresco were separate sources for
Title V and NSR applicability purposes.

On March II, 2004 the DEC requested a nmety day extension from Jane M. Kenny,
Regional Ad.uinistrator, EPA, Region 2, in order to respond to the Janua..-; 21, 20(}4
reopening for cause. The request was made, inorder to obtain more infonnation from Al
Turi for the single source detennination. This detenninaiion was to be made by DEC
within the pemrit Mod 2. However, the DEC stated thatAI Turi and Ameresco were not
a single source within its response to commentswithin pennit Mod 1, including eXceIpts
ofthe analysis submittedl>yMr; McKenzie within its Pennit Review Report. lnaddition,
a draft of the Pennit Review Report of pennitMod 2,submitt~ by DEC, includes
exceq,ts ofM!. McKenzie's letter. Again, the DEC relies upon the infonriation provided
in Mr. McKenzie"s April 22ud letter to findth"t AI Turi and AmeresCQ aretwo separate
sourcesfor Title V !U1d NSR applicability purposes.

A1tholighMr.McKenzie's 'lettert~theDECassertS that Al TuriandAmerescO should not
betreatedasa singlesoUree, an analysis 'o(the nuonnationprovlded within the letter
leads to the conclusion that the three factors required to treat AI Turi and Ameresco as a
single sourc~ are.present-in this .;ase. In th~-Apri122nd_Iettei7}v~ rvfcKera:ie r..at~s that AI
Turi and Ameresco are located on adjacent property and share the same two-digit SIC
code (M:ajor GlUUP 49: Electric, Gas, a..,d SarIita..-j Services - 4953: Refuse Systems,
4911: Electric ppwer generation. transmi~sion or distribution). As a result, the adjacency
and SIC code factors ofthe test have been met.

The only remaining factor is common control. Mr. McKenzie's letter focuses primarily
on this factor. A letter, written byWilliam Spratlin, then Division Director ofthe Air,
RCRA, and Toxics Division, EPA, Region 7, a,nd dated September 18, 1995, outlined
seven factors that can be examined when making a common control dctcnnination. Mr.
McKenzie provided the DEC with answers to the seven factors. As stated in Director
Spratlin's letter, a positive answer to only one or more of the seven factors is enough to
establish common control between two facilities. Thus, even though two facilities may
not have conunon officers, plant managers or workforces, they may still be under
common controL

The major factor to eXll.llline Lll Director Spratlin's letter regarding Al Turi ll.lld Allleresco
is whether or not the two facilities are inter-dependent. Ameresco purchases all ofAl
Tan's landfill gas ll.lld all ofits energy needs from .Al Tali. Base.d upon its proposed
permit and pennit Mod 1AI Turi sells its landfill"gas to Ameresco, which converts the
landfill gas to electricity. This is the means by which Al Turi has chosen to meet the
requirements ofthe New York State Lapdfill Plan, 6 N.YC.R.R. Part 208, rather than
install a collection and control system. Thus, Ameresco controls the landfill gas emitted
from Al Turi. In the April22nd letter, Mr. McKenzie states that the control equipment is
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owned and operated by Ameresco (the engines and back-up flares), and therefore is not
owned or operated by AI Tnri. Rather, Mr. McKenzie states that, within its purChase
agreement AI Tnri has a first option to buy back the flares should Ameresco no longer

vJ wish· -u..-chftft
- :+ft U~ n" from Al Tun. A first option to buy does not constitute

• ysical ssession ofthe flares, an therefore an independent relationship from

J ;:~::~·f~rr. e tre~;:~;~fts°{~lte fl~~.Al Tun is ful v depend

Amerescois equally dependent upon Al Tun as its main fuel supplier. Mr McKenzie's
letter further states that Ameresco 'is not contractually obligated to purchase 100% of its
gassuppiy from AI Turi, since it is allegedly allowed to supplement andlor blend the
landfill gas with alternative fuel at Ameresco'sdiscretion.' However, the letter provides
that the purchase agreement contractually obligates Ameresco to purchase whatever
landfill gas Al Tnri sends to AmerescO. Presently, it is receiving 100% ofits gas supply
from AI Tnri and is not supplementing through other sources. Although it-may
supplement its gas supply through another fuel, Aineresco's maiD source of fuel is Al
Turi's landtill gas, whichit is contractuallyobligated to pJ,JrChaSe. Asaresult,Ameresco
is dependent upon ArTuri~,sinceAmeresco can notoperatewitho~t AtTuri's landfill
gas, its main, and, in fact, only gas suppiier~ In turn, asprevlouslyestablished; AI Tnri is
dependent .\.Ivon A..ueresco, since.A....neresco houses' the cQntrolequipmertt for the landfill.
All the conu:ol equipment, includirig theback-up flaresare owned and operated by
Ameresco. Should A..-nerescc choose to not treat and control its landfillgaS, Al Turi will
be in violation ofthe New York State I.-andfill Plan until it exercises its option to buy
backtheflares from Amerescowitmn its purchase agreement. Since Al Tnri,and
Ameresco are inter-dependent uponone'another COIl1l11on control is established under the
criteria within Director Spratlin's letter. Again, only one factor need be present. in order
to establish co on co Ibetween twofacili I s.' The""inter-d~endent relationship
etween Al Tnri and Ameresco through the facts presented is enough to establish

common control in and ofitselfand is the main focus of this detennination. However,
common control can be established through two ofthe other seven factors within the
Spratlin letter as well.

A second factor within Director Spratlin's letter that may be used to establish common
control is the support factor. Mr McKenzie's letter, dated April 22, 2004, references a
support relationship between AI Tnri and Ameresco. The April22nd letter does not state
t.1}at t.1}e purc}1Hl:.e agreement between Al Tnri and Ameresco provides, for a set price to be'
paid by Ameresco to Al TlUi for its landfill gas. Rather, Al Thri receives a percentage of
A"'eresc-o's revenues realized by the sale ofelettricity or other products ofthe landfill
gas generated at Ameresco. Thus, Al Turi's revenues are directly connected. to
Ameresco's revenues. An increase in Ameresco's revenues means an increase in Al
Turi's revenues. Alternatively, a decrease in Ameresco's revenues means a decrease in
Al Tnri"s revenues. Although all ofAl Tnri's reven~es may not be connected to
Ameresco; some support relationship has been demonstrated bythe'facts presented.

3



A.third factor is whether or not the two facilities share control equipment and whether Of

no~ the mana cisioIij orone facility can affect pollution control at theother

aC11. Turi's landfill gas is sent to Ameresco where it is treated and controlled at
A'meresco. An1eresco converts the AI TUl"i hmdfill gas tll2.t it has treated and controlled to
electricity. The control equipment although located at Ameresco meets the needs ofboth
faciiities. Without the control equipment at A.-neresco, .AJTu.r.i could not meet the
requirements ofthe New York State Landfill Plan without putting in its own collection
and control system. Thus, these two·facilities also share control equipment In addition;
any decisions made at AmeresCQ regarding the control equipment affect Al Turl. Should
Aineresco shutdown the control equipment, AI Turl will not be able to comply with the
New York Landfill Plan; Thus, the management decisions at Amerescoaffectpollution .
control at Al Turl, since AI Turl's pollution equipment is owned and operated by
Ameresco.

Lastly, Mr.MdKenzie compares theAl Turlmatter to a single soUrce detehnination in a
letter dated Mayl, 2002 by EPA, Regi6n Ill, regarding Maplewood LandfiU(hereafter
referred to.·as."Maplewood").. The distingilishingfactor between the AtTl!ri situation.and
Maplewood isthattheQack:.up flares were located at Maplewood. As stated abov~an
option to buy doeS not cOnstitute physical possession ofthe flares. Unlike AITuri; the
iandfiii in Maplewood owned and operated the back=up flares. Thm:, shouldINGENCO
choose to suddenly stop treating and controlling Maplewood's landfill gas, INGENCO
had a backup system in place. Unlike :M:aplC'Nood, .AJ Tun does not have physical
posses~ion oftlle hack-up flares. Al Turl mustpuTchase the flares from Ameresco should
Amerescodecide to stop purchasing its landfill gas..Should.anything go wrong at
Ameresco, AI Turldoes not have aback-up systemin place at its own facility to make it
trulyindependent ofAmeresco.

A second ~actor that dfffers between Maplewood and At Turi was Maplewood's use of
other fuel sources. In Maplewood 70% offl\.TGENCO's fuel supply came from
Maplewood. Mr. McKenzie's letter states that it is not contractually obligated to obtain
its gas supply solely from AI Turi. Although Ameresco can supplement its fuel supply
from other fuel sources, it is contractually obligated to purchase all the landfill gas Al
Turl provides, whatever that may be. At present it purchases 100010 ofits gas supply from
AI Turl. Ameresco's fuel supply appears to be dependent upon what Al Turi sends it.
Thus, at present Ameresco purchases all of its fuel from At Turi and is contractually .
obligated to do so. This demonstrates a dependent relationship between Ameresco and AI
Turl that did not exist between Maplewood and INGENCO. The differences in these two
factors distinguish t.'le Maplewood determination.from the Al Turl determination.

As discussed previously, a single source determination for Title V and NSR applicability
purposes CODl;ists of a tlu:ee factor test. Two sources must be under common control,
contiguous or adjacent and have the same two-digit SIC code, in order to be deemed a

. single source. Based upon this determination Al Turl and Ameresco are under common
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control, are adjacent and have the same two-digit SIC Code. As a result, Al Tun and
Ameresco are a single source for Title V and NSR applicability pmposes.

(2) The landfill las control scenario presented in the proposed permit does not reflect the
existine controls with the result that the proposed permitdoes Dot include all applicable
Federal reguirements.

Based on infonnation provided by Al Turi Landfill in itS May 2004 Application for a Title V
Pennit Modification and byDEC in its draftMod 2 pemrit, the public comment period for which
began June 7, 2004, the. control scenario used in the original and the proposed Mod 1pennits for
AI Turi Landfill is beli~ed to be inaccurate.. The most recent, infonnation reflects the followiIlg;
(I) a treatment system receiying untreated gas; (2) 2 back,.up flares using untreated gas; and (3) '8
or 9 engines that use treated gas-..2 oftbe engines serve as compressors in the treatment system
and 6,or 7 ofthe engines generate electricitY. The proposed Mod .1 permit .does.notmeritionthe
treatmentsystem or the use oftreated gas:in the engines. Since, according to the Application, the
system is in use already, it, is ~ppropiiate to object at this time to this feature ofthe prop<>~ed
pennit. Co~sequeiltly,in addition to all requIrements for enclosed flares, the permitlDust include
all requirementsfor a treatment system, which may comply with the NMOC emissions standard
by use ofopen flares, enclosed combustors, and/or other control systems designed to reduce
NMOC by 98%. While this may appear to be a reversal relative to the instructions ofthe Order
and the Notice to Reopen, his, rather, a response to the information now gleaned'from the May
2004 Application and the draft Mod 2 permit.

Among the conditions affected by this altered scenario are Conditions 1..3, 1-5, and 52.
, ,

Ii. Condition 1-3, which replaces original permit Condition 50, cites.208.8(f)-thereporting
'requirements for an active collection system--but omits languageof208.8(f) that is
relevant to open flares and to enclosed combustors thatare not enclosed flares, and it
omits the requirement to submit an initial performance test report within 180 days of
start-up oftbe collection and control system. The following language must be returned to
the permit: "The initial annual report shall be submitted within 180 days of installation
and start-up ofthe collection and control system, and shall include the initial performance
test report required under 40 C.F.R. Part 60.8. For enclosed combustion devices and
flares, reportable ex,ceedances are defined' under 6 N.Y.C.R.R. Part 208.9(c)." The
controls for a treatment system may be open flares,enclosed combustors. or another type
ofcontrol system designed to reduce NMOC by'98 weight percent. The Landfiii must
submit information to DEC per 208.7(d) 'for monitoring operation of the treatment
system, including performance testing protocol, parameters to be monitored, and the
ranges ofthose parameters that will reflect operation in compliance with the
requirements. This addition is equivalent to returning the original permit Condition 49,
"Monitoring ofOperations- Other Control Devices," to the permit.

5
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A condition to address the 20S.9(c) recordkeeping requirement should be added, as well.

b. Condition 1-5, which replaces original permit Condition 48, cites 208.7(b)--the
monitoring ofoperations requirement for control using an enclosed combustor-and states
the following: (i) there ate Sinternal combustion engines and 2 enclosed flares owned
and operated by Atnert;sco; (ii) the parameters to be monitoredaretemperature using a
continuous-recording device and flow to or by-pass ofthe control device; and (iii)
Ameresco LFG-I Inc. will calibrate, maintain, and operate the monitoring devices while
AI Turi Landfill is responsible for maintaining and SUbmitting records ofall data
pertinent to these devices. Our objection to this condition is as follows:

(I) Al TlIri Landfill is responsible f()r all aspects ofcompliancewith the Part 208
regulation. This includes calibrating, maintaining, and operating the monitoting
equipment, not onlymaintaining and submitting reCords ofall pertinent data

(ii) The paramet~to be monitored in this condition are suitable for monitoring 9fthe
enclosed flares. but not for the other co~trol. devices that are or maybe used for
NMOG control. The AI Turi Landfill permit muSt addressemissiQIis·from
atmospheric vents in the landfill gas treatment system and restrict the treated gas
to subsequent sale oruse, disallowing release to the enviromnentThe options for
controlling treatment system emissions are provide4 at 208.3(b)(2)(iii)(C)--use of
open flares or a control system designed to reduce NMOC by 98 weight percent,
or, when an enclosed combustion device is used for control, to eitherreduce
NMOC by 98 weight percent or reduce the outlet NMOC concentration to less
than 20 parts per million by volume, dry basis as hexane at 3 percent oxygen.

(iii) Condition 52 was not revised as directed in the Notice to.Reopen. It omits the
part ofthe 20S:9(b) recordkeeping requjrement that applies to enclosed
combustors such as the enclosed flares used for control by Al Turi Landfill. This
condition no longer needs to accommodate modified requirements for the engines
since they have been reclassified as using treated landfill gas and thus are not
subject to the NMOC control requirements for landfill gas control devices.
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(3) The proposed permit does not reflect tbe responsibility of AI Turi Landfill for
compliance witb all reguirements for control of tbe landfill 28S witb tbe result tbat all
applicable Federal reguirements have not been addressed.

The proposed Mod 1 pennit either has not addressed issues raised in Issue 1of the Notice to
Reopen, or has.done so incompletely. The Issue i instruction was to add language to existing
pennit conditions or create new conditions to address requirements from all of the (1) standards
fOT air emissions from MSW land,fills. (2) operational standards, (3) test methods and procedures,
(4) compliance provisions, (5) monitoringrequirements, (6) reporting requirements, and (7)
recordkeeping requirementS that apply to'landfill gas controls; and to supplement the cbanges
listed as necessary to address all requirementS implied by the cbanges Specifically, the
conditions listed in Issue I thatbave not been corrected areConditions 30, 31, 32, 39,40, 43,44,
48 (replaced byCondition 1~5), and 52; and the requirements that were to be added per Issue!
that have not been added are 6N.Y.C.R.R. 208;8(d), 208.8(e),208.8(g), and 208.9(c). Correct
these for a single source and the existing control system per the single source detennination made
by EPA and the control sCenario revision delineated inIssues land 2 above.

(4) The proposed permit does not include all MACT reguirements.

According to the Description section at the front of the permit, Condition 1-6 was added to
address requirements in 40 C.F.R. 63 Subpart AAAA,the National Emission Standard for
Hazardous Air Pollutants: Municipal Solid Waste Landfills (the NESHAP for MSW Landfills.
also known as the Maximum Achievable Control Technology statldard, or MACf standard).
Condition 1-6 cites 40 C;FR 63.1955(b) and incorporates some, but nota11 ofthe requirements
ofthe MACT standard. The other Federal Applicable requirement that must be included for the
MACT standard is found at 40 C.F.R. 63.1980(3). In Condition 1-3, the pennit incorrectly mixes
the requirements of6 N.Y.C.R.R. 208.8(t) and 40 C.F.R. 63.1980(a), andcites208.8(f) as the
Federal Applicable requirement. The two requirements are the same but for the 6-mon:th
reporting interval in 63.1980(a) versus the I-year reporting int~al in 208.8(t). Since title V
permits must include all applicable Federal requirements, both requirements must be included in
the pennit. The Applicable FederCll Requirement for Condition 1-3 as written is to 40 C.F.R
63.1980(a) and the requirement for 208.8(t) must be added

(5) The Permit Review Report does not include sufficient information about outions
re2ardinK omen concentrations and monitorin& at the collection system wellbeads.

References to an option to operate a gas collection system well at a higher oxygen concentration
(original pennit Condition 36 replaced by Condition 1-4) and to monitoring for nitrogen at tbe
wellheads (original pennit Condition 35 expired) were removed from the permit, but not
explained to the extent delineated in the composite list ofOrder and Reopening Notice issues
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sent to David Shaw, DEC, on February 25,2004. The following are the outstanding elements of
that instruction to be included in the Permit Review Report:

a. Explain the option md process for approval and use ofan owner's or operator's"higher
operating value demonstration" for a particular well instead ofthe current "Upper Permit
Limit" for compliance purposes.

b. Explain the process for revising the permit to reflect the change in the ''Upper Permit
Limit."

c. Furthel1nore, add to the Permit Review Report the following language that was present in
original permit Condition 36, but absent .from the proposed Mod 1 permit and Pennit
Review,Report: "A higher operating value demonstration shijl show supporting data that
the elevated parameter c;ioes not cause fires or significantly inhibit anaerobic
decompositil:m by killing methanogens." Remove fromthe Permit Review Report the
following statement, found in the Applicability Discussion, Facility Specific

,.Requirements sectionunder 6 N.Y.C.R.R..§208.4(c),but not a part of that requirement:
"By measurfugoxygen content, an operator can ascertain the effectiveness ofcollecting
gas froJ11 the landfiUmass."

(6) The proposed ~rmit does Dot fullv meet tbe annual certification requiremeiltsof
§ 114(a)(3) oftbe Act and 40 C.F.R. § 70.6(c)(5) as items in tbe"Notification of General
Permittee Obliiations" section whicbappear undertheheadine "Federally Enforceable
Conditions"are Dot subject toanDual certification.

In a letter from Carl Johnson, Deputy Commissioner, DEC to George Pavlou, Director, EPA.
Region 2, dated November 16; 2001, DEC writes:

The Department understlinds that with respect to the requirement that all terms and
conditions have to be certified annually, such a requirement does not mandate that a
pennittee certify to tenns and conditions that do not' create an obligation on the permittee
(e.g., terms providing for the duration ofa permit). On a case-by-case basis the
Department may exclude from the certification tenns that do not create an obligation on
the permittee.... The Department can deal with these general Pennit provisions
differently from provisions that relate to emissions and monitoring, but will still obtain
certificaiion ofcompliance with these general provisions. (emphasis added)

I

Conditions A through CC ofthe Al Too LandfIll permit contain items which are not subject to
annual certification. While EPA does not object to a permitting authority's inclusion ofa list of
general advisory items that do not require certification, DEC was rcquircdto work with EPA to
identify which items in Conditions A through CC are purely advisory in nature and are not
obligations ofthe pennittee.
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EPA has engaged DEC in communications regarding this issue without resolution. It is EPA's
belief that the following six conditions listed under the heading "Notification ofGeneral
Pennittee Obligations" either require annual certification Or can be removed from the permit on a
case-by-case basis if they arenot applicable to the subject facility. EPA does not believe t.~at

certification ofthese terms would create an excessive burden on facilities.

Condition C. Maintenance ofEquipment
Condition F. Recycling and Salvage
Condition G. Prohibition ofReintroduction ofCollected Contaminants to the Air
Condition I. ProofofEligibility for Sources Defined as Exempt Activities
Condition Z. Visible Emissions LiInited
Condition AA. Open Fires

EPA does, however,agreethat the following ten conditions are notobligations ofthe permittee
and do not require certification:,

Condition E. Emergency:pefense
CondiiionH.PublicAccess to RecordkeepingforTitle VFacilities
Condition N. Permit Revocation,-Modification, Reopening, Reissuance or Termination,

and Associated Infonnation SubmisSion Requirementiil
Condition P. Cessation or Reduction ofPermitted Activity Not a Defense
Condition Q. Property Rights .
Condition T. Severability
ConditionW. Permit Shield
Condition X Reopening for Cause
Condition BB. Permit Exclusion
Condition CC. Federally Enforc~ble Requirements

The remaining items included under the "Notification ofGeneral Pennittee Obligations" .
require additional discussions between EPA and DEC to determine whether these items (a) are
purely advisory in nature and do not need to be certified, (b) require annual certification, or (c)
can be certified based upon readily available infonnation (e.g., no evidence indicating non
compliance).

In the Order responding to In the Matter ofAl TUTi Landfill. Inc., Petition No. n -2002-13-A
(January 30, 2004), the Administrator granted the petition filed by the New York Public Interest
Research Group as to Conditions C and G. The following two items further address Conditions
C and G, Conditions 3 and 7, respectively, in the origin~1 pennit. .

a. Condition C- Maintenance ofEquipment

Condition C states that the facility must maintain its control equipment. The Order stated
that Al Turi must explain how Conditio~ C applies to AI Too Landfill, since the control
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equipment is located at Ameresco. Although required to do so, Mod 1 did not explain
applicability. This wiJI no longer be an issue when the permit is modified so that the
collection and control system is in one permit.

b. Condition G - Prohibition ofReintroduction ofCollected Contaminants to the Outside Air:

Condition G states that air contaminants should not be allowed to be released to the
outside air. The Order stated that DEC needed to clarify in the Al Turi Landfillpet1I)it or
the Permit Review Report how this requirement applied to AI Turi Landfill., AlthOUgh
required to do so, Mod 1did not explain applicability. This will no longerbe an issue
when the,pen1li~ is modified so that the collection and control systemis in one permit.

(7) The proposed permit does not include the "excuse" p~ovision that is in New York's SIP
approved by EPA at 6 N.Y.C.R.R. § 201.SCe).

An excuse proVision (somewhatdiffererit from that Which the DEChas included hi, theState side
ofthe permit) is applicable to approved SIPrequirement5;j40 C.F.R;§ 52,1679. This SIP
approved excu'se provision differs from the provision in the current New Yorkregulations
because itdoes not cover violations due to shutdowns or dILr1_'lg upsets. DECshc;>uldadd the SlP
version ofthe excuse provision to the FederaVStatesideofthe permit and either (aY footnote tile
condition or (b) provide an explanation in the Permit Review Report that thisrequirementhas
beenreplaced by 6 N.Y.G.R.R. § 201..:1.4 and is no longer State-enforceable. The explanation
can refer the read.er to the final permit condition whiqhis located on the State-onlysi~e ofthe
pennitand contains the 5.tate-adopted version of the ex.cuse p~ovision ..

(8) In conjunction with the permit revisions indicated by the Issues above. the permit and
Permit Review Report are to be revised as follows:

a. Add Items A through CC, Notification ofGeneral Permittee Obligations, to the ''Page
Location ofConditions, Federally Enforceable Conditions" at the front of the permit.

b. Provide consistent descriptions throughout the permit and the Permit Review Report of
the number ofeJ;1gines associated with the facility. The proposed Mod I' pennit
Condition 30 indicates 9 engines; Condition 1-5, 8 engines; the Permit Review Report,S
engines. The May 2004 Application for a permit modification indicates 9 engines.

I

c. As directed in the Notice to Reopen, explain the emissions listed for Condition 59. The
condition has been modified but hot renumbered. It now includes a Process End Date:
3/24/2004. The emissions were "fugitive landfill gas emissions beyond lhe: collectiun
efficiency ofthe gas collection system" in the .amounts of 1235 and 1903 million cubic
feet per year. Explain this change in the Pennit Review Report.

10
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. '

d. ClarifY and reconcile statements in the Pennit Review Report and in proposed Mod 1
pennit Condition 55 regarding landfill capacity, cover, waste acceptance, and collection
and control system completion status. This infonnation was requested in the Notice to
Reopen with the footnote that gas must be collected and controlled from waste in place 2
years or more in an inactive landfill and 5 years or more in an active landfill The Pennit
Review Report states that the landfill is at capacity with an expired solid waste permit, a
Part 360 or equivalent cap inStalled over the entire "landfill proper," and a Landfill Gas
Recovery System design and layout approved September 23,1997, with updates approved
annually by DEC. Condition.5.5 refers to "progression of final waste deposition," 10% of
the landfilfas "remaining operational," approximately 90% ofthe "operational landfill" as
having aPart.360 fmal cover system in place, and 90% of the "landfill'area" as being
equipped with a collection and control system based on a November 1991 M~ier Plan.

In conjunction with addressing these Issues,DECis hereindirected to request the startup,
shutdown, and Illalfunctionplan (SSM plan) from AITUri Landfill per 40C.F.R. 63.6(e)(3);
assure that the plan is revised,ifnecessary, to fulfiU the requirements for AI Turi Landfill
operating as a source that includes the landfill gas controls required by part 208; and provide a
copy ofthe plan to EP",A..
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

290 BROADWAY
NEW YORK, NY 10007-1866

~ ... - ... -

Peter H. Zeliff
Innovative Energy Systems Inc.
2999 Judge Road
Oakfield, NY 14125-9771

Re: Prevention of Significant Deterioration (PSD)- New Major Stationary Source
Air Permit Application for the InnovativelDANC, LLC Landfill gas electricity
generation facility at the DANC Solid Waste Management Facility, Rodman,
Jefferson County, New York; DEC ID: 6225200018

Dear Mr. Zeliff:

The Region 2 Office of the U.S. Environmental Protection Agency (EPA) has reviewed the
March 18,2009 Prevention of Significant Deterioration (PSD) air permit application for a
proposed major stationary source. The proposed project consists of an electricity generation
capacity expansion project from 4.8 MW to 8 MW that will include the addition of two (2)
identical internal combustion (IC) landfill gas engines. Also, the applicant proposes to increase
the allowable carbon monoxide (CO) hourly emissions limits for their three (3) permitted
internal combustion landfill gas engines. Additional equipment included in the air permit
application is an open flare for landfill gas combustion. After review, it has been determined that
the application is incomplete. In order to continue processing your application, EPA will need
the additional information requested below.

Single "Stationary Source" under Prevention of Significant Deterioration (PSD)
regulations

The PSD regulations at 40 CFR 52.21 (b) (5) and (6) define a stationary source as" ... aU of the
pollutant-emitting activities which belong to the same industrial grouping, are located on one or
more contiguous or adjacent proprieties, and are under the control of the same person (or persons
under common control)"..Pollutant-emitting activities shall be considered as part of the same
industrial grouping if they belong to the same 'Major Group' (i.e., which have the same first two
digit code) as described in the Standard Industrial Classification Manual, 1972 , as amended by
the 1977 supplement. .."

As InnovativelDANC, LLC, is located on DANC Solid Waste Management Facility (DANC
SWMF) property (leased land), the two facilities are located on "adjacent or contiguous
properties." Also, based on the information supplied with your application and the information
contained in the DANC SWMF title V Permit (Permit ID 6-2252-00007/00015, Renewal

Internet Address (URl). http://www.epa.gov
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Number 1), the two facilities belong to the same "Major Group." Consequently, if
InnovativelDANC and DANC SWMF are under common control, they would constitute a single
source for the purposes ofPSD. .

The fact that Innovative/DANC is located on property owned by DANC SWMF creates a
presumption of common controL! Your application states, "The engines are fueled exclusively
with landfill gas gener~ted by and received from DANe Solid Waste Management Facility
(natural gas is not, and will not be, used to fuel the internal combustionengines operations)."
This dependency supports the presumption of common control. We have not seen any
information in your application that overcomes the presumption that the gas-to-energy operation
and the landfill are under common control.

The information before us leads to the belief that the facilities permitted as Innovative DANC
(Permittee: InnovativelDANC .LLC) and DANC Solid Waste Management Facility (Permittee:
Development Authority of the North Country) are to be treated as a single source for the
purposes of permitting under the PSD, non-attainment New Source Review (NSR), and title V .
programs of the Clean Air Act. Therefore, please revise your PSD Air Permit Application to
include all pollutant-emitting activities of the landfill and the gas-to-energy operations currently
permitted as separate sources. Please be sure to include the air contaminant emissions associated
with the uncollected landfill gas, and all air contaminants emitted by any sources existing at
these facilities that currently are considered "exempt" or "trivial sources." In order to faciiitate
the inclusion of all the irtl'ormation needed concerning: the landfill gas generation rate, emissions

~ - -
from uncollected gas, and landfill gas combustion at the landfill, we encourage you to contact us
as you prepare additional materials for your revised application. For example, if you plan to
subtract aIiy. portion of the placed waste as non-biodegradable, sufficient documentation must be
provided. If the landfill is operated with leachate recirculation or another method for promoting
faster degradation of the landfilled waste, then that information should be included for
consideration when estimating the landfill gas generation rate. We will use the information to
arrive at a facilitywide potential-to-emit for the SOurce before and after the modification. .

Best Available Control Technology (BACT)

. Since the carbon monoxide (CO) potential emissions from the Innovative project constitute a
major source by itself, this project triggers a major PSD review. For this project a BACT
determination is required for nitrogen oxides (NOx), carbon monoxides(CO), sulfur dioxide
(S02) and particulates (PM 10 and PM 2.5) as they are the only pollutants with emissions above
the significant thresholds. However, Innovative's BACT analysis does not address S02
emissions even though the S02 potential to emit from the proposed project (five internal
combustion engines and one landfill gas open flare) of 45.2 tons per year exceed the significant
PSD threshold of 40 tons per year.

It is EPA's position that the applicant has riot performed an appropriate Best Available Control
Technology (BACT) analysis for this proposed project. Specifically, InnovativelDANC neither .

1 Note that, while common ownership constitutes common control, a common control relationship may be
established in the absence of common ownership.
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selected the most effective available means for minimizing their air pollutant emissions ofNOx,
co, PM 10 and PM 2.5 nor sufficiently demonstrated why the most stringent technology should
not be adopted. Furthermore, the applicant has failed to conduct a BACT analysis for S02 even

,though the project causes significant S02 emission increases.'

Discussion on BACT for Ie landfill gas engines
'The NOx, CO, PMIO and PM 2.5 emission limits proposed by Innovative as Best
Available Control Technology (BACT) for their five IC landfill-gas engines are based
solely on the emission limits of air contaminants that have been established for

. Caterpillar G3520C IC landfill gas engines. These are the same engines as those proposed
for operation at the facility, and that are currently in operation at similar landfill gas to
energy facilities. Lower emission limits, and the use of add-on controls such as selective
catalytic reduction (SCR) and oxidation catalyst, were deemed infeasible by Innovative
simply because of the presence ofsiloxanes in the landfill gas. As stated in the
application, the siloxanes can damage the engine and may cause increases in emissions,
especially carbon monoxide emissions. As well, the siloxanes foul the surface of the
catalyst causing failure of the add-on controls. Additionally, Innovative's .determination
for not proposing add -on controls for their landfill gas engines was justified on the fact
that none of the similar projects posted on US EPA BACT/LAER Clearinghouse have,
add-on controls.

Discussion on BACT for the landfill gl'ls open flare .
The NOx, CO, PM 10 and PM 2.5 emission limits proposed by Iooovative as Best
Available Control Technology (BACT) for their open flare are based exclusively on the
information found on the US EPA BACT/LAER Clearinghouse for open and enclosed
flares. However, Innovative has neither-selected the most stringent emissions limitations
contained in the US EPA database for their flare, nor provided an adequate justification
why the most stringent limits have not been proposed. .

EPA's Conclusions regarding BACT
, EPA does not agree that Innovative's NO", CO, PMlO and PM2.5 emission limits

represent BACT for their landfill gas engines and· landfill gas flare. Moreover, EPA does
not agree that the BACT analysis should only consider the emissions from engine's
manufacturer,. type, and model, \'vmch are identicHl with those proposed in the project'
(e.g., IC Engine CAT 3520 C). Based on EPA's Draft New Source Review Workshop
Manual (October, 1990), the BACT analysis should be based on "source category" rather
than on certain equipment's manufacturer, make & model number. In addition, EPA
believes that since siloxane removal technologies are commercially available, and have .
been employed in removing siloxanes from landfill gas, lower NOx, CO, PM 10 and PM
2.5 emission and the use of add on controls are feasible.

In further support of our opinion we attach examples with air permits and stack data
. issued for similar source categories (landfill. gas engines .and flares) that contain lower

emission limits than those proposed by Innovative (Enclosure 1). In addition, we attach
examples of landfill gas to energy projects employing the siloxanes removal technologies
(Enclosure 2).
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In conclusion, please provide a more thorough BACT analysis following the ''top-down
approach" as it is described in EPA's Draft New Source Review Workshop Manual
(October 1990). The BACT analysis should include, but not be limited to, the following:
1. BACT analysis for S02 emissions from both landfill gas engines and flare.
2. Siloxanes content of the raw landfill gas (based on actual sampling).
3. Efficiency and cost of different siloxanes removal technologies.
4. The engine arid add-on control (SCR and oxidation catalyst) manufacturer-specified

siloxanes level requirement in the landfill gas prior to the engine and add-on control.
5. 'Cost of add-on controls (SCR and oxidation catalyst). .
6. Please justify why an enclosed flare is not being proposed by Innovative for this

proje.ct.
7. NOx, CO, PMI0, and PM 2.5 emission limits for the IC landfill gas fired engines at

the levels comparable with the ~est emission limits in the "source category" or
provide further justification for not proposing the most stringent limit.

8. NOx, CO, PM 10 and PM 2.5 emission limits for the flare at the levels comparable
with the best emission limits in the "source category" or provide further justification
for not proposing the most stringent limit.

Other Issues

Landfill Gas HeRting Value,
• Please explain why Innovative did not use the actual (meaSured) landfill gas heating

value of 491 BTU/SCF for the engines and flare emission calculations, but a lower
heating value of 350 BTU/SCF was used instead.

• Is there a difference between the heating values of the landfill gas used for engines than
for the landfill gas combusted by the flare? If not, please use the saine landfill gas heating
value and methane content for both engines and flare emission calculations.

Characterization ofDANC's landfill gaS
• Please clarify what "methane rich gas" means. What is the methane content that makes

DANC's landfill gas "methane-rich gas". . .

Fuel usage, heRting vallIe and air contaminants emission calculations
• The air contaminant emission rates calculations were based exclusively on a maximum

landfill gas consurnption rate of719 SeEM/engine and a minimum lanrH111 gas lower .
heating value of 350 BTU/SCF. However, for the same landfill gas usage rate .
(SCFM/engine) and higher landfill gas heating values, the engine's brake horse power
hour (BHP), the emission factors (g/BHP-hr) of air pollutants, and respectively the
emission rates may increase significantly. Please explain how you propose to ensure that
the heating value of the landfill gas used for the engines will not exceed 350,BTU/SCF.
Please be as specific as possible. .
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NMOCandVOC
• Are the NMOC and VOC (ppm) concentrations in the landfill gas sent to the engines

different from the concentrations in the gas sent to the flare? If not, please use the same
NMOC and VOC (Ppm) concentrations for both engines and flare emission calculations.

Maximum Landfill Gas Usage Rate ( SCFM/each engine)
• The maximum landfill gas fuel usage rate of 719 SCFM/engine.at 350 BTLJiSCF heating

value of landfill gas exceeds the Engine's Manufacturer maximum fuel rate for the same
fuel heating value. Please provide the engine's manufacturer guarantee that the emission
factors will remain the same for a higher fuel consumption rate.

Start up and Shut down periods
• Please provide the duration (minutes) of each start up and shut down event. Also please

specify the number of start up and shut down events /year /engine.
• Please provide the engine manufacturer's emission factors for the start up and shut down

periods.

Condensable Particulate matter (CPM)
• EPA recognizes that pursuant to 40 CFR 52.21 (b) (50) (vi) condensable particulate

matter need not be accounted for in the annlicabilitv determinations until "On or after
. .L.L.,

January 1, 201 1(or any earlier date established in the upcoming rulemaking codifying test
methods) ... ". However, on March 25, 2009, US EPA published a proposed rule to revise
two test methods for measuring particulate matter (PM) including condensable (CPM)
from stationary source. The rule is currently under public comment until May 26, 2009. If
the rule is adopted as proposed, the transition period for condensable particulate matter
could end within 60 to 90 days after the promulgation of the test methods. Accordingly, if
the CPM rule is adopted before a permit decision is reached, there may be potential
delays in issuing the permit as the new CPM rule's provisions would have to be
incorporated into your PSD permit. For that reason, EPA believes that it would be in your
best interest if the condensable particulate matter would be addressed at this time in the
PSD Applicability Determination for the proposed project.

Air Qualit-i Analysis

• In response to your request to be waived from the preconstruction fullbient air monitoring
requirements, we agree that you may be waived from these requirements for CO, N02
and S02 since the modeled impacts provided thus far are less than the monitoring de
minimis levels as specified in 40 CFR 52.21. Regarding, PM1 0 the impacts are greater
than the monitoring de minimis levels. EPA does not currently have fimi.l monitoring de
minimis levels for PM2.5. Therefore, you may not be waived from these requirements
for PM1 0 and PM2.5. To address this, you propose to obtain data from two existing sites
in St. Lawrence County. We understand this data is being collected on tribal lands and
uploaded to the AQS (formerly AIRS) data base. In order for us to accept this data, we
would need the following information:
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1. EPA guidance recommends that 3 years of current of data is necessary. The data
proposed is current. But, for the annual averages you provided data only for 2007. If
there is more data at these locations it should be supplemented. We understand that
the 2008 data may just have been added. If 3 years of data is not available, it may be
necessary to supplement the data with data collected at other representative locations.·

1. Information regarding data capture and data quality should be included with the
request to use these sites.

• Under a U.S. and Canada agreement, we must notify Canada of any air permit
applications for sources located with in 100 kIn of the border. Please fmd·the enclosed
form (Enclosure 3), which should be filled out and sent back to EPA Region 2 so that we
may notify the proper officials. .

• It is not sufficient to claim t~at the existing enclosed landfill flare will not operate
frequently. Impacts from the enclosed flare must be assessed unless the flare will be
decommissioned. .

• The size of the SIA needs to be corrected from 1.0 kIn to 2.7 kIn on page 2 of the
modeling section.

• The XL files contained on the CD with the modeling analysis should be labeled and
include a readme file that describes t~e contents.

If you have any questions related to our comments on the air quality analysis, please contactMs.
Annamaria Coulter at (212) 637-4016. For questions concerning all other comments in this
.letter, please contact Ms. Viorica Petriman at (212) 637-4021.

1i:{2~
.-' ,

Steven C. Riva, Chief
Pennitting Section
Air Programs Branch

Enclosure(s):
1. Landfill gas IC engines and flares- NOx, CO, PM10 and PM 2.5 emission limits and stack

test results.
2. Landfill gas to energy projects and'siloxanes removal technologies.
3. U.S/Canada Agreement Notification form
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cc: Lawrence R. Ambeau
Division of Environmental Permits
317 Washington Street
Watertown, NY 13601

Christopher LaLone
NYSDEC- Region 6
Division of Air Resources
317 Washington Street
Watertown, NY 13601-3787

Leon Sedefian, NYSDEC Albany Office
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. ENCLOSURE 1 P:Ill,e 1 of2

T21lble 1. Landfill gas IC engines - NOx, CO,. PM 10 emission limits and stack test results

- , Siloxane
., Removal
!System
: YesINo
i

Yes

No

No

Yes

No

I
i

No

~.

HP-rn
HP-rn

HP-tu

'-'

st

....- - -Faciliity Number & Type NOx CO I PMIO
ofEngig~ l

=- AlIowa,ble Stack test Allowable Stllck test Allowable Stack te- 0.1 glBHP-hrAmen~sco Si~(6)GE Jenbacher , 0.15 gi'BHP- - 0.52 glBHP-hr - -
HalfMoon 2677 BHP/each hr(SCR) (Oxidation
Bay. LLC, BACT catalyst)
CA BACT-,

2.lglBHP-hrWarre:n Two(2)GE 0.53 g/IBHP-hr 0.42 glBHP-hr IA glBHP-hr 0.2 glBHP-hr 0.08 g/B
County Jenbacher, 2677 Mfg Guarantl~e Mfg Guarantee 1.9 g/BHP-hr (TSP/PMI0) 0.06 g/B
Landfill, NJ BHP/each SOTA SOTA (TSP)_.
Atlantic Two (2) GE . 0~53 g/BHP-hr 0.48 g/BHP-hr 2.1 glBHP-hr 1.96 g/BHP-hr 0.17 glBHP-hr 0.06 g/B
County Jenbacher Mfg Guarantl~e Mfg Guarantee (TSPI PM-IO) (TSP)
Landfill 2677 BHP/each SOTA 1 . NJDEP-SOTA I

I-~nergy, NJ
Amen~sco- Two(2)GE 0.6 g/BHP~rn' . 2.1 glBHP-hr - O.Ig/BHP-hr -
Keller Jenbacher, 2677 Mfg Guarantlee Mfg Guarantee Mfg guarantee

c-Canyon, CA BHP/each
PPL Two(2) Caterpillar 0.5 g/BHP-rn' . - 2.75 glBHP-hr 0.2 g/BHP-hr -
Renewable G35.20C LE,

_~nergy, VT 2233 BHP/each (3)
Sonoma Two(2) Caterpillar 0.8 g/BHP-rn' - 2.1 g/BHP-hr - . 0.1 g/BHP-hr -

I County, CA 3516 SITA, Mfg Guarantee
1138 BHP/each LAER I

. '

-

,---,". '

No

No

d Emission LimitdPNOX. CO. PM 10 Exist"ngmes- lD i!alll

I' 0.35 glBHP-hr 3 glBHP-hr 204 glBHP-hr'

r - 3.3 glBHP-hr . 0.24 gtBHP-hr .
, . BACT . {PM-IO) -BACT

0.14 gfBHP-hr

•. (PM2.5)-BACT

-----rsi::lTA - New Jersey Department of EnviroinmentafProte-:tion" State of the Art Manual for Engmes. .

Innovative/DANC, LLC Landfill Gas E

~.
lnnovlLtivel . Three(3) Ca(erpillar I 0.60 glBHP··h
DANe G3520C,
{Mod 1) 2233 BHP/each
Innovl~tivel IFive(3) Caterpillar. I0.60 gfUHP-h

I DANe. G3250C, . BACT
I 'PENInNG 2233 BHPleach
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ENCLOSURE 1 (continued)

Table 2. Landfill G~s Flares: NO:fl:, CO and Particulate' emissions limits and stack test results

Page 2 of2

CO PM1O~
Allowable ' . S1tack test ..Stack, test

1 0.008 IblMMBTU 6.1 Ib/ MMSCF 4.79 IblMMSCF
(P~) (PM)
BACT

I O.013lbIMMBTU - -

, 0.00017 IblMMBTU 1- -

J --

MBTL

IMBTt

Ie,-,
IIMBTI

NOx

Ie ' -Stack test Allowab
MBTU 0.045 IblMMBTU 0.01 IblM

BACT

;IMBTU O.OI4IbIMMBTU 0.061blM
, BACT,
.

~IMBTU 0.01 IblMMBTU 0.061blM
BACT

owab,-,
!) IblM
CT

;!5 Ib.1.'
CT

.5 IbINI
CT

Illlnovative/DANC, LLCLandfill Gas Flar'e - NOX, CO, PM 10 Pr.oposed Emission Limits
Innovative! one(1~o.,pen Flllre O.OEi8JbfMMBTU - O.j7'lblM=-'M:..:.B.::.;T::.U'=:;:=.=------.-'-..l""O"-'I-'b'-M""'l\1""'S""'C=FI'~'
Dane John Zinc , 'BACT BACT .. PM'191PM2.5 ' , '

38.9MMBTUlhrBACT
I -. '. ". ' '.

Faciility Number & Type
of Flares

All
Bureau of Seven(7)Enclosed 0.01
Sani1tation City Flares BA
of Los Angeles, 35 MMBTUlhr leach
CA
Waste One( I) Enciosed Flare 0.0:
Manl!gement John Zinc, BA'
New Hampshire, 115.5 MMBTUlhr
NH

Rhode Island One(l} Enclosed Flare 0.0:
Resource John Zinc BA'

! Recovery ,LLC 20 I MMBTUlhr
,I RI

,\

:~..... !
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ENCLOSURE '2

Landfill gas to energy projects & siloxanes removal technologies

1. Arneresco Keller Canyon, LLC~CA ,
• Two(2) GE lenbacher landfill gas fired engines, 2677 BHP/each (operational 2008)
• Siloxanes removal system: Temperature swing absorption gas cleaning system( TSA)

2. Ameresco HalfMoon Bay, LLC, CA(experimental) ,
• ',Six(6) GE Jenbacher landfill gas fired engines~ 2677 BHP/each'! , ,
• Siloxanes removal system: Temperature swing absorption gas cleaning system( TSA)
• Add on controls' after the engines: Selective Catalytic Reduction and Oxidation C,atalyst

3. Arneresco Jefferson City, LLC, Missouri
• Three (3) Jenbacher landfill gas engines, 1470 BHP/each( operational)
• Siloxanes removal system: activated carbon

4. Greenville Gas Producers, LLC -South Caiolina
• Two (2) CaterpillarG352o.landfill gas fired engines; 1600 kW/each(operationaI2008)
• Siloxanes removal technology is aGC GC Environmental, Inc,

5. Belgium, Europe
• Two(2) Deutz landfill Gas fired engines: 1200 kW and 3200 kW (operational 2003)
• 'Si1oxanes removal system consists of :AFT- Activated Graphite SAG ™

6. Calabasas Landfill-Sanitation Districts of Los Angeles County -South Coast Air Quality
Management CA
• Ten (10) 30 kW Capstone C30 landfill gas fire microturbines(operationaI2002)
• Siloxanes removal system: two stainless steel vessels containing activated carbon in'

series "

7. Rhode Island Central Genco, RI (pending pennit)
e Five(5) Solar Taurus 60 landfill-gas fired combustion turbines, 6 MW/each
• Siloxane removal system: activated carbon
• Add on controls: Selective Catalytic Reduction(SCR)



Enclosure 3

Notification Information per the 1995 US-Canada Air Quality Agreement

Requested Info~mation

1. Name of facility
2. Location (city, county, state, zip code, etc.)
3. Distance from the US/Canada border (km/miles)
4. Type and size of facility (e.g., 400 MW utility)
5. Source of emissions (e.g., boiler, turbine, 'municipal waste

combustor)
6. Type of fuel (e.g., coal, natural gas, fuel oil, wood)
7. Type and quantit¥ of emissions (e.g., NOx - 800 tpy, 182.7 Ibs/h'r)
8. Emission control technology
9. Date permit application received
10. Stack height and diameter
11. Permit agency's contact name, ad.:irezs and telephone number '(and

email, if available)

For'more details on the US-Canada Air Quality Agreement, including the
Articles relating to the notification see

.http://www.epa.gov/airmarkets/usca/
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