
BEFORE THE
STATE OF NEW YORK

DEPARTMENT OF ENVIRONMENTAL CONSERVATION

IN THE MATTER OF

II SENECA MEADOWS, INC.,

INTRODUCTION

PETITION FOR

DECLARATORY RULING

Petitioner Seneca Meadows, Inc. (SMI) owns and operates the Seneca Meadows

Landfill located at 1786 Salcman Road, Seneca Falls, New York 13165-0065. SMI's

landfill is permitted by the Department of Environmental Conservation (the Department)

II as a non-hazardous solid waste landfill under 6 NYCRR Part 360 and as a Title V facility

under 6 NYCRR Subpart 201-6.

Landfill gas (composed primarily of methane) generated by the decomposition of

waste in the landfill is collected by SMI's active landfill gas collection system. A

significant portion of the collected landfill gas is sold to Seneca Energy II, LLC (SE),

which beneficially uses the gas to fuel its electric power plant that is located across State

Route 414 from the landfill on a defined parcel leased from SMI. SE's power plant is

II permitted separately by the Department as a Title V facility under 6 NYCRR Subpart

201-6. SE is another party whose interests would be affected by this ruling. SE's

principal place of business is located at 2999 Judge Road, Oakfield, New Yark 14125.

SMI owns, operates, and maintains all of the landfill gas collection system, which

provides the necessary vacuum, control and adjustment for gas control at the landfill.

The system delivers collected landfill gas to the SE power plant and/or to SMI flares and
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is designed to allow for delivery of landfill gas to other end users should that be

economically feasible in the future. SE plays no role with respect to the landfill gas

collection systems or the flares.

permission to install the new engines under 6 NYCRR Subparts 231-6 (NANSR) and

231-8 (PSD) inasmuch as operation of the new engines would result in a NSR major

modification for nitrogen oxides (NOx) and for carbon monoxide (CO). This application

will replace the now-withdrawn April 2009 applications for the Project that had been

submitted to the United States Environmental Protection Agency (EPA) and the

II Department. SE is resubmitting to the Department alone because of EPA's approval of

Subpart 231-8 as part of New York's State Implementation Plan (SIP) that became

effective on December 17,2010 (see 75 Fed. Reg. 70140,70143 (11/17/10». The return

of PSD authority to the Department means that the Project can be permitted with a single

permit from a single agency.

QUESTIONS PRESENTED

A key term in determining the scope of the applicability of Subparts 231-6 and

II :3:_-_~_~ ~'~aj,..,or facility," which for purposes of those subparts is defined in 6 NYCRR

~uopan L.V l-L.;

(21) Major stationary source or major source or major
facility. Any stationary source or group of stationary sources,
any source or any group of sources, or any facility or any group
of facilities, that are located on one or more contiguous or
adjacent properties and are under common control, belonging
to a single major industrial grouping and that are described in
subparagraph (i), (ii), (iii) or (iv) of this paragraph....

6 NYCRR § 201-2.l(b)(21) (emphasis added).
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What constitutes "under common control" and whether SMI's landfill and SE's

power plant are "under common control" are the questions presented. Depending on the

answer to the latter question, different permitting requirements will attach to SE's

II ~:~~i:a:~:_:~r_ ~~:,~:~~~ct and to any subsequent projects it or 8MI might undertake at
Ull;;ll 11;;:SIJI;;~11VI;; lU'-lllUI;;:S.

SMI and SE contend that their respective facilities are not under common control.

For its part, the Department evaluated the relationship of the facilities at EPA's request

several years ago and concluded that SMI's and SE's facilities were independent and thus

not under common control. See May 13,2008 letter from David J. Shaw (DEC) to

Raymond Werner (EPA), p. 4 (Exhibit A). To SMI's knowledge, EPA never responded

II to or challenged the findings in the Department's May 13,2008 letter. Moreover, on two

occasions during recent inspections of the landfill and SE' s power plant (April 18-19,

2006 and March 22-26,2010), EPA asked SMI and SE to explain why the facilities were

not under common control, and each time EPA inspectors left satisfied that the facilities

were not under common control.

However, a December 1,2010 e-mail from Department staff to landfills and

energy recovery facilities like SE's in Region 8 has injected an element of uncertainty

II with respect to the Department's position on COIn,"'TIon control generally. See December 1,

2010 e-mail from Michele Kharroubi (DEC) to muitiple recipients (including SMI and

SE) (Exhibit B). This e-mail does not consider the facts specific to SMI and SE

discussed in this petition.

Given that authority to implement NANSR and PSD is fully vested now in the

Department as a result of EPA's recent SIP approval, the Department has full authority to
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make common control determinations for major facilities in the State. Accordingly, SMI

requests that the Department reaffirm its prior determination that SMI's landfill and SE's

power plant are not under common control, as that term is used in 6 NYCRR § 201-

II 2. 1(b)(21 ).

COMMON CONTROL ANALYSIS

Historically, in order to assess "the power of one business entity to affect the

construction decisions or air pollution control decisions of another business entity" for

purposes of determining whether two facilities should be treated as one "stationary

source," EPA had stated that it would be guided by the Securities and Exchange

Commission (SEC) definition of "control" in 17 CFR § 240. 12b-2 ("control" is power to

direct or cause the direction of the management and policies of a person (or organization

II rw "COCO,,£'; "t; " .... '\ th",," CTh th'" "n'...."',."hi ... :-f""ti... CT "h~rp" ""... tr<:l"t- "r "thpruri "P~'I I L1"VI U,,:),:)V'"-'lU ....1V.1.1J .......1llVU6.1J. '-.1.1""'" VV".I..I."".1.'-'.1..I..I..1-' '-'.J. Y"-''-.l..I..I.6 "".I..I.'-4,..I.~..." """"".1..1. ... __ " '-' ... ""'''.1..1._..... , ........_ JO ,-'

Fed. Reg. 59874, 59878 (Sept. 11, 1980). In the intervening years, a number of states

and EPA Regions have started their "common control" analyses with the SEC definition.

See, ~., Letter from Richard R. Long (EPA) to Margie Perkins (Colorado DPHE), p. 2

(Oct. 1, 1999) ("EPA has applied this guiding [SEC] definition in numerous

determinations over the past nineteen years") (Perkins Letter) (Exhibit C)?

Indeed, the definition of "contro!" currently used by EPA in con_nection with Clean Air Act Section
120 noncompliance penalties is identical to the SEC's definition. See 40 CFR § 66.3(f).

The Perkins Letter states that "EPA has looked to see if control has been established through
ownership of two entities by the same percent corporation or subsidiary of the percent corporation"
and "considered whether control has been established by a contractual arrangement giving one entity
decision-making authority over the operations of a second entity." Id. Both of these two questions
seem apt and appropriate under the SEC definition. However, the Perkins Letter goes on to note two
additional questions that EPA also asked in making "common control" determinations: "EPA has also
looked for a contract for service relationship between two entities, in which one sells all of its product
to the other under a single purchaser contract" and "considered whether there is a support or
dependency relationship between the two entities, such that one would not exist 'but for' the other."

(Footnote continued on next page)
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for two \Vin.l'1ebago facilities that manufactured recreational vehicles, adjacent to which

To our knowledge, only one court has evaluated a common control determination..
in the context of the SEC definition. In Winnebago Industries, Inc. v. Iowa Department

of Natural Resources, Case No. CVCVOI608, Slip Opinion at 7-12 (District Ct. Hancock

Co., June 1,2009) (Exhibit D), the court reviewed Iowa DNR's common control analysis

II
CDI, LLC, a custom painting company, provided painting services for Winnebago's

vehicles in separate CDI-owned facilities under service agreements. In determining that

the Winnebago and CDI facilities were separate facilities, the court held:

II

When one considers the words from the SEC definition
together and in context it becomes apparent that a company
having "common control" must have the right, or at least be
given permission, to somehow actually participate in the
other company's decision-making ... the basic concept of
control requires, at a minimum, some showing of an
elltitlell1ent to be involved in a company's decision....making.

Slip opinion at 11 (italics in original). Evaluating the Winnebago/CDI relationship, the

court found that there was "no evidence of Winnebago having any right or permission to

be involved in the pollution-control decisions of CDI.,,3 Id. at 11-12. Here, SMI and SE

are individually responsible for the operation of their landfill and power plant,

These latter two questions inappropriately deviate from the SEC definition (which, we note, is the
only basis for "common control" evaluations that EPA has adopted through notice and comment
rulemaking), and thus would not be a legally permissible basis on which to find "common control."
That said, the facts here demonstrate that I) SMI does not sell all its landfill gas to SE as some is
flared by SMI and some will be sold to others and 2) as explained in response to Question 13 on pages
8-9 supra, there is not a dependency relationship between the two entities beyond that found in typical
business relationships from which both entities benefit.

The court acknowledges the existence of the "single purchaser" and "dependency" factors mentioned
in the Perkins Letter but states that they should not become "litmus tests." ld. Rather, they should be
used to understand whether one entity is "susceptible to influence in its decision-making" by the
others. ld.
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respectively, and nothing in their Title V permits nor the Gas Sale Agreement and Lease

between them suggest otherwise. Indeed, the Gas Sale Agreement places the

responsibility for air pollution control at the power plant on SE (as does the Lease) and at

II the !a.ndfill on SML Under the Winnebago approach to "common control" therefore, the

SMI and SE facilities are separate.

Some states and EPA regions have utilized a slightly different framework for

common control analyses, one that was first laid out in a September 18, 1995 letter from

William A. Spratlin (EPA) to Peter A. Hamlin (Iowa DNR) (the Hamlin Letter) (Exhibit

E). Like the guidance utilizing the SEC definition, the Hamlin Letter offers an analytical

framework to address the question of whether a facility located on the site of a major

II stationary source "should be considered part of the existing major source or as a separate

entity" in the context of the "common control" criterion in the definition of "stationary

source." Hamlin Letter at 1.

For whatever reason, the Hamlin Letter overlooks EPA's adoption of the SEC

definition of "control" and instead cites to Webster's Dictionary's definition of "control"

("to exercise restraining or directing influence over," "to have power over," "power or

authority to guide or manage," "the regulation of economic control") before encouraging

II permitting authorities to ask a series of questions about hovY the 1\yo facilities interact

with each other. Hamlin Letter at 1. The Hamlin Letter acknowledges that "common

control" evaluations need to be done on a case-by-case basis and that its list of questions

is not exhaustive, but rather only a screening tool. Id. at 1, 2.

Although SMI believes that the approach based on the SEC definition is the

appropriate and only legally sustainable analytical framework for common control
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analyses, we layout below the Hamlin Letter's list of questions with SMI's answers

thereto:

1) Do the facilities share common workforces, plant managers, security forces,
corporate executive officers, or board executives?

II No, the SMI and SE facilities do not share any of these personnel.

2) Do the facilities share equipment, other property, or pollution control
equipment?

No, the SMI and SE facilities do not share any of these items, except that the
parcel on which SE' s facility is located is leased from SMI.

II

3)

4)

What does the contract specify with regard to pollution control
responsibilities of the contractee?

The Gas Sale Agreement between SMI and SE places the responsibility for air
pollution control at the power plant on SE and at the landfill on SMI. In addition,
the Lease between the parties makes SE responsible for the compliance of its
operations on the leased premises with aU applicable laws. Redacted versions of
the Gas Sale Agreement and the Lease are Exhibit F.

Can the managing entity of one facility make decisions that affect pollution
control at the other facility?

No.

5) Do the facilities share common payroll activities, employee benefits, health
plans, retirement funds, insurance coverage, or other administrative
functions?

No, the SMI and SE facilities share none of these.

Do the facilities share intermediates, products, byproducts, or other
manufacturing equipment?

The facilities do not share manufacturing equipment. SMI has the right to
purchase every year up to an agreed amount of electricity generated by SE' s
power plant. SMI has purchased limited rights to the waste heat generated by
SE's power plant.

7) Can the new source purchase raw materials from and sell products or
byproducts to other customers?

Yes. SE's engines can run on natural gas, which SE can purchase from others; in
fact, there are three major natural gas pipelines within three miles of the power
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plant, with the closest being along Route 414 directly in front of the power plant.
SE can and does sell its electric output to others through the New York
Independent System Operator Day Ahead Market.

8) What are the contractual arrangements for providing goods and services?

The details are spelled out in the Gas Sale Agreement between SMI and SE and
II summarized in the answer to Question 14.

9) Who accepts the responsibility for compliance with air quality control
requirements?

Each entity is responsible for the compliance of its own facility with applicable
laws, including air pollution control requirements. Each facility has its own Title
V permit with attendant record keeping, reporting, and certification requirements.

10) What about for violations of the requirements?

Each entity would be responsible for any violations of air pollution control
requirements at its facility.

11

11
)

12)

13)

II
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\X/hat is the dependency of one facility on the other?

Neither facility is solely dependent on the other, as described below.

If one shuts down, what are the limitations on the other to pursue outside
business interests?

None. If SMI were not selling landfill gas to SE, SE has the ability to purchase
pipeline gas on the open market to fuel its power plant. If the SE power plant
were to shut down, SMI has the ability to flare the landfill gas or sell its gas to
others.

Does one operation support the operation of the other?

One does not enter into a business relationship with another unless there is a
mutual benefit to be gained, so, in that sense, each facility supports the other.
However, there is nothing in the definition of "control" that suggests that parties
in a mutually beneficial business relationship "control" each other. SE has the
ability under the Gas Sale Agreement to discontinue taking landfill gas from SMI
at any time if gas is adversely affecting SE's operating or if economic conditions
warrant it. Because its engines can combust natural gas and given the proximity
of major pipelines, as noted above, SE has the ability to fuel the power plant on
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14)

natural gas instead oflandfill gas. 4 For its part, SMI does not and could not reply
on SE to purchase all the gas generated by the landfill; some must be flared, and
some will have to be sold to entities other than SE.

What are the financial arrangements between the two entities?

SE purchases landfill gas from SMI to fuel SE's power plant at a price specified
in the Gas Sale Agreement between the parties. As consideration for that pricing
structure, SMI leases the power plant premises to SE, and SE has sold to SMI
limited rights to the waste heat from the power plant. The revenue that SMI
receives from SE for the purchase of landfill gas is insignificant in comparison to
the revenue that SMI receives for waste disposal.

The Hamlin Letter suggests that a "yes" answer to what it terms "the major

indicators of control" (Questions 1 and 5) probably should lead to a finding of "common

control." Hamlin Letter at 2. Those questions are answered in the negative here. Absent

positive answers to the major indicator questions, the Hamlin Letter cautions that a

II "significant number" of Dositive answers to the non-maior questions would be requiredo .I. ... ... ~

before common control can be found. Id. That is not the case here (note that a positive

answer to Question 7 augers against "common control"), so, as with the framework based

on the SEC definition, the facts do not support a "common control" finding if the Hamlin

Letter framework is used. There is no evidence that either SMI or SE can "exercise

restraining or directing influence over," "have power over," "have power of authority to

guide and manage," or can "regulate the economic activity" of the other entity.

11-

4 Seizing on a statement in SE's now-withdrawn April 2009 application to EPA that natural gas would
not be used in the four proposed new engines, EPA Region 2 stated, on the basis of this "fact" alone,
that it would presume that SMI "has control over the electricity generation operations" ofSE. See
March 2,2010 Letter from Steven C. Riva (EPA) to Peter H. Zeliff(Innovative), p. I (Exhibit G).
Under the Hamlin Letter framework, this single "fact," even if true, would not support a "common
control" finding.
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Although the Department must make this and all other common control

determinations on a case-by-case basis, an advisory determination on common control

made by EPA Region III with respect to the USA Waste's Maplewood Landfill and the

adjacent INGENCO power plant in Virginia may be instructive. See May 1,2002 Letter

II 1:'.. _ ... L ..,,~], 1\ K TT r~~ /Ten A "\ ~~ r'.r_" 1:7 r'._~1-.~_ n.r A T"\1:7r1\ {+1-.~ n~n1-.n~ 1~++~~\ (]::;vh;h;t
HUrIl JUUlhllVl. halL ~Lrfi) lV Ui:UY L. Uli:Ul<lUl \. v n..UL\..U \.Ul~ UlC111<Ull1~"~l) \Ln'\.ll1lJH

H). 5 There, as here, the landfill owner owned and operated the landfill gas collection

system and flare; landfill gas not used by the power plant was flared; the power plant

could bum fuels other than landfill gas; and the landfill owner and the power plant owner

had no financial interest in each other, shared no equipment, had no common employees,

and were responsible only for their own facility's compliance responsibilities. Id. at 2-3.

rr'hQn.c'lo ..,..."f' ... r"l. ....CO "ro....o ~....,,+Dn .... t:ll tn. ~p A Rp.n~f'\n TTT'c rlptprn1-in-::atll""\n th!:lt thprp 'Al~~ not
1111l~~~ la~lVl~ VV~l~~l~ll\oo'OH.u ~V ~.l. ".>' '""'~~vu l~l ., "'''"' H " ~.~ u =

common control ot the two tac1lltles. la. at 4.

In those circumstances where a landfill and adjacent power plant have been

determined to be under common control, key facts existed that distinguish those

circumstances from the USA Waste/INGENCO and SMIISE cases. Thus, in the case of a

Virginia landfill discussed in a February 1998 letter from EPA Region III to Virginia

DEQ, the common control finding turned on the fact, not present here, that the power

II plant owner also owned and operated the gas collection system at the landfill, meaning

that the power plant owner was exclusively responsible for the collection and control of

the landfill's landfill gas. See February 11, 1998 Letter from Makeba A. Morris (EPA) to

The detennination was advisory only because, as EPA Region 1Il properly noted, Virginia has SIP­
approved PSD and Title V programs, and therefore the detennination of common control was
Virginia's to make. Graham Letter at 4.
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Terry Godar (VADEQ), p. 5 (Exhibit I). In the case ofthe Al Turi Landfill here in New

York, the key fact that was important to EPA Region 2 in asserting the existence of

common control was the power plant owner's ownership and physical possession of the

II
backup flares, making it the exclusive controller of the landfill's compliance with its air

___ 11 .....:~_ ~~_ ..._~1 _~~ n:l...;l;+;~n Q~~ lUlu Q '1(\(\;\ l ",tt",r frAm T",np l\tf TZpnn" (PPA \ to
PUI1Ul1Ull ~Ul111Ul 1~~'pVl1~lU111U""'':). ~""""'" J 1.J u, kVV • .LJ",",,"''',,",J. .1.J.VJ.J.J. "LoU..!.'" J.. ... .L • .I. .... _ .....u.J \.&......1 ........ A.J ".....,

Erin M. Crotty (DEC), Attachment at 3-4 (Exhibit J). Here, SMI owns, has permitted,

and operates the flares, not SE. Finally, in the case of the DANC Solid Waste

Management Facility, also here in New York, the key fact that was important to EPA

Region 2 in asserting the existence of common control was that the power plant would

never be fueled with other than landfill gas. See April 27, 2009 Letter from Steven C.

D;u" (]:;PA \ tA Pptpr H 7pl;ff{lnnmT~t;w'\ n ') (Pyhihit K) Here ~J<: noted in the answerII ~~!V.U \~~~ a~.,vT~ ~w' .. ~.~~~ ..~~ \ ..~~~ .~~.~~':~- \~..... _ •• --r .-•.•, -~ ----.-- --- ~--- ----~.--

to the Hamlm Letter s ~uestlons I ana 1L, ;:'It has access to natural gas to fuel Its engmes

and would use it under the right circumstances.

SE'S POWER PLANT PROVIDES SIGNIFICANT ENVIRONMENTAL
BENEFITS

If SE's power plant were not available to it and SMI was unable to sell its landfill

gas to another entity or entities, SMI would flare its landfill gas. Although both

combusting landfill gas in a power plant and in flares converts the methane (a very potent

II greenhouse gas) in the gas to carbon dioxide (a less potent greenhouse gas), thereby

significantly reducing the methane's global warming potential, landfill gas-fired power

plants further reduce emissions of NOx, sulfur dioxide, and mercury by displacing

electricity generated by traditional fossil-fueled power plants. See Natural Resources

Defense Council, "Is Landfill Gas Green Energy?," available at

www.nrdc.org/air/energy/lfg/execsum.asp. According to EPA, the effect of operating a

II J3297758.4
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typical 3 MW landfill gas-fired power plant would equal reducing annual greenhouse gas

emissions from 24,400 passenger vehicles, offsetting the use of 670 railroad cars of coal,

or offsetting the carbon dioxide emissions from using 14.3 million gallons of gasoline.

See EPA, "Landfill Gas Benefits Calculator," available at www.epa.gov/lmop/projects­

II candidatesllfge-calculator.html. Of course, the output of SE's power plant, if its four

proposed engines are permitted, will be 24 MW, with the result that its environmental

benefits would be eight times greater than those cited above.

The Department should be encouraging, not discouraging, landfills to work with

power plant developers to enter into mutually beneficial relationships to assure that more,

not less landfill gas is used for the production of electricity. This is especially so since

II the Department has singled out landfill gas capture and destruction projects as one of

only five types of projects eligible for the award of carbon dioxide allowances under the

Department's Regional Greenhouse Gas Initiative regulations. See 6 NYCRR § 242-

10.3(a)(I). In addition, New York's State Energy Plan, adopted in 2009, expanded the

Renewable Portfolio Standard's goal of increasing electric generation from renewable

resources to 30 percent by 2015; landfill gas-fired power plants like SE's will be needed

to contribute toward that goal. See State Energy Planning Board, 2009 State Energy Plan,

II pp. 45-46, 51 (Dec. 2009).

Here, a landfill owner and a power plant deveioper that have completely unrelated

ownership and management have negotiated at arms length a mutually beneficial

business relationship that provides significant benefit to the environment. A decision by

the Department to require SMI and SE to treat the landfill and the power plant as one
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facility would chill the development of this type of meritorious and environmentally

beneficial project in the State.

CONCLUSION

II ,. ,on :~~basis of the foregoing analysis, SMI respectfully requests a declaratory

ruung tnat ~1V1I'sand SE' s facilities are not "under common control" as that term IS used

in 6 NYCRR § 201-2.(b)(21).

II

II
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Seneca Meadows, Inc.
By Its Counsel

Scott M. Turner
Nixon Peabody LLP
1100 Clinton Square
Rochester, New York 14604
Phone: (585) 263-1612
Fax: (866) 947-1425
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New York State Department of Environmental Conservation
Division of Air Resources, 2nd Floor

625 Broadway, Albany, New York 12233-3250
Phone: (518) 402-8452 . FAX: (518) 402-9035

Website: www.dec.ny.gov
March i3, 2008

Mr. Raymond Werner, Chief
Air Programs Branch
United States Environmental Protection Agency
Region 2
290 Broadway
New York, NY 10007-1866

Common Control Determinations in the Permitting of Landfills and companion
Gas-To-Energy Operations

Dear Mr. Werner:

In response to your correspondence of July 18, 2006, we have tabulated the information
you requested for the purpose of making and validating common control determinations for
landfills and companion gas-to-energy (GTE) operations. These tables identify and assess the
issue of common control for all traditional and bioreactor municipal solid waste (MSW) landfills
that have air permits in New York State. This has been done in accordance with the guidance
provided in your letter.

The USEPA first identified common control as a potential permitting problem in October
of 2002 from petitioners that objected to the proposed NYSDEC Title V permit for the Al Turi
Landfill. These petitioners asserted that the Al Turi Landfill and its companion GTE operation,
Al Turi LFGTE-l, should be treated as a single source for the purpose of determining NSR and
Title V applicability. Upon review, EPA agreed with the petitioners because the landfill and its
companion GTE operation were under common control. EPA then wrote the above referenced
July 18th letter to determine if there might be other municipal solid waste landfills in
New York State with GTE operations that did not address all applicable Federal requirements
because of a common control relationship.

Table A is a listing of all traditional and bioreactor municipal solid waste (MSW)
landfills that have air permits in New York State. This table lists information associated with the
permitted landfill; permit ID, facility name, permit status, permit renewal number, modification
number, permit expiration date, permit type (Title V or State), Standard Industrial Classification
(SIC) code, 6 NYCRR Part 208 and/or 40CFR60 Subpart WWW applicability and whether or
not there is a pending modification or renewal. Additionally, the table lists information
associated with the gas generated from the landfill; LFG disposal method (Gas disposition) and
the LFG Recovery permit ID, type (Title V or State) and SIC code of any Gas-To-Energy (GTE)
operations not covered in the landfill permit. The table is subdivided into three sections; those
landfills having GTE operations with separate permits, those with GTE operations included in
the landfill permit, and those not having any GTE operations. This data was assembled and
cross-checked with several different databases to assure accuracy and completeness.



Table B is a listing ofthe nine permitted landfills that may be affected by the issue of
common control. It is a sub-set of Table A and contains all permitted MSW landfills that have
separate operating permits for both the landfill and GTE operations.
Each of these landfills and landfill GTE operations were evaluated against the three common
control determination criteria presented in your July 18th letter:

(1) Are both faciiities operating under common control? (Y/l'.J)?
(2) Are the landfill and GTE facilities located on adjacent or contiguous
properties?(YIN)?
(3) Do the landfill and GTE facilities share the same two-digit SIC code? (YIN)?

All three of these criteria must be met before the landfill and GTE operations are to be
considered a single source for the purpose ofNSR and Title V applicability. The criteria
assessments are summarized in the three columns on the right side of Table B.

Each landfill/GTE operation was then prioritized by the three groups outlined in your
letter. These groups are stated below:

(l) Landfills that are currently scheduled for permit review.
(2) Other landfills that may require a single Title V permit for both the landfill and GTE
operations because of an unrecognized common control relationship.
(3) Those remaining landfills with separate permitted GTE operations.

Schedule of Common Control Determination

The schedule for making and/or validating the common control determinations is
presented below and prioritized by group category. Each of these landfills and associated GTE
operation is located on adjacent or contiguous property and share the same two-digit SIC code.
Thus, all nine of the Landfill/GTE facilities meet the second and third criteria of the common
control determination. The first criterion, common control, is therefore, the critical factor that
determines which facilities should be considered as a single source for the purpose ofNSR and
Title V applicability.

Group 1: Landfills currently scheduled for permit review. Group 1 contains the two landfill
permits that are currently scheduled for permit review. These facilities will be given the highest
priority for resolving any outstanding determinations of Common Control.

The Modem Landfill has been SAPA extended. This landfill and its associated GTE
facility (Model City) are not under common control and thus fail the first criterion of the
common control determination. Therefore, no further action is required as both facilities were
treated properly as separate Title V facilities for the purposes ofNSR.

Brookhaven Landfill has also been SAPA extended. However, we have not determined
the common control relationship between the Brookhaven Landfill and its associated GTE
facility. This relationship will be reexamined in the current round of permit renewals and the
potential issue of common control will be noted in the application's description box ofthe
Department's Application Review & Permitting (DART) System. The Permitting and
Compliance Section will track the progress in establishing the relationship between these two
facilities.



The Albany Landfill permit is not included in this list of separate GTE permits. Their
renewal is currently under review and preliminary reports indicate the GTE operation will be
separated from the landfill permit. Staff will make a common control determination for these
operations when the landfill permit is reviewed. The Permitting and Compliance Section will
track progress.

Expires Typ SIC Typ Ass Pending Commo Propert SIC
Permit e Permit Facility e oe Mod/Re n y Adjl

Facility-Name (Landfill) Name (LFG SIC n Control Cant mate

Recovery) h

Permit
Facility-Name9.1 020012
0674e+21
929240001600053 4/9/07 AT 495 929240011000002 AT 491 Y N Y Y
MODERN LANDFILL V 3 MODEL CITY V 1
INC ENERGY FACILITY 351

9
147220003000020 8/31/07 AT 495 147220079900006 AT 491 Y ? Y Y
BROOKHAVEN V 3 BROOKHAVEN V 1
LANDFILL & LANDFILL GAS
RECYCliNG AREA n r-r"~\ Jr-nv

"c\",vvc...... ,

FACILITY

Group 2: Landfills/GTE which currently have a State Operating Permit. Group 2 identifies
the two landfills and companion GTE facilities that have both Title V and State Facility permits.
The group will be given the next-highest priority for addressing issues related to Common
Control. No assessment of common control has been made for either of these landfill/GTE
operations.

The common control relationship between Oceanside Solid Waste Management and
Oceanside Landfill Gas will be reexamined during this current round of permit renewals. The
potential problem issue will be noted in the DART application description box and we will track
the progress in determining the common control relationship.

The relationship between the Broome County Nanticoke Landfill and the Broome County
LFG Recovery facility will be reassessed. The potential problem issue will be forwarded to the
Regional Air PoHution Engineer and we will track the progress in determining the relationship.

Permit Expires Typ SIC Permit Facility Typ Ass Pending Commo Propert SIC

Facility-Name (Landfill) e Name (LFG e oe Mod/Re n y Adjl mate

Recovery) SIC n Control Cont h

128200043500005 5/1/07 AT 495 128200247900027 ASF 491 N ? Y Y
OCEANSIDE SOLID V 3 OCEANSIDE 1
WASTE MANAGEMENT LANDFILL GAS 495
FAC RECOVERY 3

FACILITY
703990002700009 5/17/12 AT 495 703990001100003 ASF 491 N ? Y Y
BROOME CO V 3 BROOME 1
NANTICOKE LANDFILL COUNTY LFG

RECOVERY



Group 3: Remaining Landfill/GTE facilities. This group consists of the five remaining
landfill and GTE facilities that have current Title V permits and no pending renewals. All of
these facilities, with the exception of the Al Turi Landfill and LFGTE facility, are independently
controlled, and thus, fail the first criterion of the common control determination. No further
action is required for any of these facilities with regard to Title V applicability and NSR.

The Al Turi Landfill and LFGTE operation ,-vas issued tv-/o Title V permits under one
facility ID as a result of a positive determination of common control. The Landfill permit
expires in 2011 whereas the GTE permit expires in 2012. No further action is required for this
facility as the positive determination did not subject the facility to NSR or additional Title V
requirements.

Permit Expires Typ SIC Permit Facility Typ Ass Pending Comma Propert SIC
Facility-Name (Landfill) e Name (LFG e oe Mod/Re n y Adj/ mate

Recovery) SIC n Control Cont h

333300018400001 8/7/11 AT 495 333300018400002 ATV 493 N Y Y Y
AL TURI LANDFILL & V 3 AL TURI 1
LFGTE FACILITY LANDFILL &

LFGTE FACILITY
622520000700015 8/14/11 AT 495 622520001800001 ATV 491 N N Y Y
DANC SOLID WASTE V 3 INNOVATIVE 1
MANAGEMENT ENERGY 351
FACILITY SYSTEMS 9
845320002300041 3/22/12 AT 495 845320007500029 ATV 491 N N Y Y
SENECA MEADOWS V 3 SENECA A

I

SWMF ENERGY LFGTE 351
9

495
3

832440000400007 5/24/12 AT 495 832440004000002 ATV 491 N N Y Y
ONTARIO CO V 3 ONTARIO LF GTE 1
LANDFILL FACILITY 351

9
401260003300009 10/12/1 AT 495 401260060200001 ATV 491 N N Y Y
COLONIE - T LANDFILL 2 V 3 INNOVATIVE 135

ENERGY 19
SYSTEMS

Please contact Eric \Vade of the Permitting and Complia..'1ce Section (518-402-8403)
should you have any questions about this submission. He, or his staff, will address any
outstanding issues.

Sincerely,

/S/

David J. Shaw
Director, Division of Air Resources



".

cc: John Higgins
Robert Stanton
Eric Wade
Nick Onderdonk-Milne
Regional Air Pollution Control Engineers

Enclosures

1. 7/18/06 Letter, Werner to Shaw, Common Control Determinations in the
Permitting of Landfills and Companion Gas-To-Energy Operations.

2. Table A: NYS MUNICIPAL SOLID WASTE LANDFILLS, January 5, 2008.

3. Table B: NYS MUNICIPAL SOLID WASTE LANDFILLS WITH SEPARATE
GAS-TO-ENERGY PERtvHTS, January 5, 2008.



Table A NYS MUNICIPAL SOLID WASTE LANDFILLS January 5,2008

Ipennit ID Ipennit FacllRy Name (Landfill) 1
-·· ~.' ..·.. ·-.PMT

_____ permilStatus ~rationT··· UIV_u..7""I~ V<Jll101...,,, nw""""'''¥1 ,.,t'.....'._~...,._'_,'_""' .... 'nnn,._.._...i2,

L8ntifillswitll separateGTE Ilennit
929240001600053 MODERN LANDFILL INC
147220003000020 BROOKHAVEN LANDFILL & RECYCLING AREA
333300018400001 AL TURI LANDFILL & LFGTE FACIILlTY
128200043500005 OCEANSIDE SOLID WASTE MANAGEMENT FAC
703990002700009 BROOME CO NANTICOKE LANDFILL
1622520000700015 DANC SOLID WASTEMANAGEMIENT FACILITY
845320002300041 SENECA MEADOWS SWMF
832440000400007 ONTARIO CO LANDFILL -
401260003300009 COLONIE - T LANDFILL

SAPA Extended
SAPA Extended
Issued
Expired
Issued
Issued
Issued
Issued
Issued

Y
Y
N
N
N
N
N
N
N

Landfills With GTEiwithin same pennit
147280062800015 BLYDENBURGH ROAD LANDFILL SAPA Extended 0 0 41:1/2007 ATV 4953 GTE dropped, flare Y N Y
147340016900005 SMITHTOWN LANDFILL GAS RECOVEHY FACILITY Issued 0 0 -n/aASF 4911 GTE N N N
264990002900151 STATEN ISLAND LANDFILL Issued 1 0 8/1 !i/2011 ATV 4953 GTE, flare, supply Y N N
401010017100013 ALBANY LANDF"lLL SAPA Extended 0 3 4/1 B/2006 ATV 4953 GTE, flare N Y Y
509460004900008 CLINTON COUNTY REGIONAL LANDFILL Issued 0 0 8/2/2009 ATV 4953 GTE proposed, flare Y N N
725380001702000 MADISON COUNTY LANDFILL - H&D COMPOST Issued 0 0 nla AFR 4931 GTE, flare N N N
826480001400011 RIGA/MILL SEAT LANDFILL Issued 1 0 9/10/2011 ATV 4953 GTE proposed, flare N Y N
826560000800021 MONROE LIVINGSTON SANITARY LANDFILL Issued 1 0 8/22/2011 ATV 4953 GTE, flare N N Y
899080016200043 HIGH ACRES LANDFILL & RECYCLING CENTER Issued 1 0 6/13/2011 ATV 4953 GTE, flare N Y N
914620000100013 CHAFFEE LANDFILL SAPA Extended 0 0 6/4/2007 ATV 4953 GTE proposed, flare N Y Y

Landfills not having GTE
147260049000011 110 CLEAN FILL DISPOSAL SITE Working Copy 0 0 nla ASF -4953 flare N N Y
260060012700001 PELHAM BAY LANDFILL Issued 0 0 nla AFR 4953 flare, venting N N N
2610~10068700001 FOUNTAIN AVENUE LANDFILL Issued 0 0 6/28/2011ATV 4953 flare N Y N
2640~:0020700005 BROOKFIELD AVENUE LANDFILL Issued 0 0 n/a AFR 4953 flare N N N
333300003700011 ORANGE COUNTY SANITARY U~NDFILL SAPA Extended 0 0 6/7/2007 ATV 4953 venting Y N Y
3484Ei0007900019 SULLIVAN COUNTY LANDFILL Issued 1 0 5/30/2011 ATV 4953 flare N Y N
412560000802000 DELAWARE CO SOLID WASTE MANAGEMENT CENT Issued 0 1 nla AFR 4953. flare N N N
43811'0003202000 TROY - C MUNICIPAL LANDFILL Issued 0 1 nla AFR 4953 flare N N N
442220001902000 GLENVILLE - T LANDFILL Issued 0 0 n/a AFR 9511 flare, venting N N N



Table A NYS MUNICIPAL SOLID WASTE LANDFILLS January 5,2008

Permit Facility
Name (LFG
Recovery)Permit ID IPermit Facility Name (Landfill) IPermit Status 1# 1# 1 ExPil"ationl~'~~ I SICIGas disposition

!516990000300015 CFSWMA REGIONAL SOLID WASTE DISPOSAL FAC Issued 0 1 n/a AFR 4953 flare
!517280000500006 FULTON COUNTY MUD RD SANITARY LI\NDFILL Issued 0 0 7/1212009ATV 4953 flare
1330130003002000 ONEIDA COUNTY Ll\NDFILL Issued 0 0 nia Jl.FR 4953 flare
1330240000900007 AVA Ll\NDFILL Issued 0 0 3/18l2009ATV 4953 venting
705010004200004 AUBURN (C) SANITARY Ll\NDFILL NO.2 Proposed 0 0 n/aATV 4953 flare, incinerator
705010009500002 CITY OF AUBURN Ll\NDFILL GAS UTILIZATION Issued 0 0 n/aAFR' 4953 flare
708480000500004 CHENANGO CO Ll\NDFILL - PHARSALIA Issued 0 1 n/a.AFR 4953flare
725380001100007 MADISON COUNTY Ll\NDFILL Issued 0 0 n/aATV 4953 flare
8072S0000400017 CHEMUNG COUNTYLI\NDFILL .Issued 1 0 7/31/2010ATV 9511 flare, venting
846240003100009 NEW BATH Ll\NDFILI.. Issued 0 0 2/13/2009 ATV 4953 flare
846300001066011 HAKES C&D Ll\NDFILL Issued 0 0 n/aASF 4953venting
902320000300007 HYLI\ND Ll\NDFILL Issued 0 1 5/1/2015ASF 4953 flare
904380000400013 SOUTHERN TIER SOLID WASTE MANAGEMENT Working Copy 0 0 n/a·ASF 4953flare
906360000600017 CHAUTAUQUA COUNTY Ll\NDFILL SAPA Extended 0 0 5/20/200TATV 4953flare
914300029900001 CASELLA WASTE SYSTEMSATIWS SCHULTZ Issued 0 0 n/a AFR 4953flare
914640014702000 NIAGARA Ll\NDFILL INC - NIAGARA Ll\NDFILL Issued 0 0 n/a AFR 4953 flare
92911 P011 002000 CECOS - PIlIIE AVE/PACKARD R[) SITE Issued 0 0 n/a ,..;;C1,F....;R-'--....;4..;;..95..;;..3:...•..;;..ve:...n.;,:;ti.;,:;ng~ ,

N
Y
N
Y
Y
N
N
Y
N
Y
Y
Y
Y
Y
N
N
N

N
N
N
N
Y
N
N
N
Y
N
N
Y
Y
Y
N
N
N

Permit Id = New York permit number.
Facility Name = Landfill Name.
Permit Status = Status of most recent permit.
Ren # = Renewal number of most recent permit.
Mod # = Modification number of most recent pmt.

Expiration = Permit expiration date.
PMT Type = Permit type (TitleV, State, Registration).
SIC = Standard Industrial Classification code.
Ga~; Disposition = Method of LFG destruction/dispersion.
Associated permit 10 = New York permit number of GTE.
PMT type = Permit type (TitleV, State, Registration).
Ass-oc SIC = Standard Industrial Classification of GTE.

Part 208 = Applicability* of 6NYCRR Part 2013 (Yes/No).
*facilities receiving Municipal, Solid Waste after 8 November 1987

and with a capacity of at least 2.5 Megagrams and a non-methane organic
emission of 50 or more Megagrams per year.
SUbpart WWW = Applicability** of 40CFR60 Subpart WWW (Yes/No).

**a facility receiving Municipal Solid Waste which was constructed,
re-constructed, or modified on ar after 20 May 1991.
Pending Mod/Ren =Permit action pending (Yes/No)



Table B
Smted on Grouping then Permit Expiration Date

NYS MUNICIPAL WASTE LANDFILLS
WITH SEPARATE GAS-TO-ENERGY PERMITS

January 5, 2008

147220003000020 BROOKHAVEN LANDFILL & R:ECYCLING AI 8/31/2007 ATV 4953 147220079900006 BROOKHAVEN LANDFILL G. ATV 4911 Y

703990002700009. BROOME CO NANTICOKE LANDFILL 5/17/2012 ATV 4953 703990001100003 BROOME COUNTY LFG REC ASF 4911 N

4911,
128200043500005 OCEANSIDE SOLID WASTE MANAGEMENl 5/1/2007 ATV 4953 12820024790002TOClEANSIDE LANDFILL GAS ASF 4953 N

6:22520000700015 DANC SOLID WASTE MANAGEMENIT FACII 8/14/2011 ATV 4953 622520001800001 INNOVATIVE ENERGY SYSl ATV

mon Property SIC Priority
Itrol Ac!iicont match Group

l Y Y 1

? Y Y 1

? Y Y 2

? Y Y . 2,

Y Y Y 3

N Y Y 3

N Y Y 3

N Y Y 3

N Y Y 3

Y

4931 N

4911,
3519 N
4911,
3519,
4953 N

4911,
3519 N

4911,
3519 N

8/7/2011 ATV 4953 333300018400002 AL TURI LANDFILL & LFGTE ATV

4911,
4/9/2007 ATV 4953 929240011000002 MOIDEL CITY ENERGY FACI ATV 3519

3/22/2012 ATV 4953 845320007500029 SENECA ENERGY LFGTE ATV

5/24/2012 ATV 4953 832440004000002 ONiTARIO LF GTE FACILITY ATV

10/18/2012 ATV 4953 401260060200001 INNOVATIVE ENERGY SYSl ATV

Permit Facility Name (Landfill)

401260003300009 COLONIE - T LANDFILL

832440000400007 ONTARIO CO LANDFILL

845320002300041 SENECA MEADOWS SWMF

333300018400001AL TURI LANDFILL &LFGTE FACILITY

929240001600053 MODERN LANDFILL INC

PE!rmitlD

Permit Id = New York permit number.
Facility Name = Landfill Name.
Expiration = Permit expiration date.
PMT Type = Permit type (TitleV, State, Registration).
SIC = Standard Industrial Classification.

Associated permit 10 = New York permit number of GTE.
Associated permit Name = GTE name.
Assoc PMT type = Permit type (TitleV, State, Registration).
Assoc SIC = Standard Industrial Classification of GTE.

Pending Mod/Ren = Permit action pending (Yes/No).
Common Control =Determination made (Yes/No).
Property Adj/Cont = Same or adjacent property.
SIC match = First two digits of SIC match (Yes/No).
Priority Group = This; project's defined grouping.
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Taylor, Shaun

From: Michele Kharroubi [makharro@gw.dec.state.ny.us]

Sent: Wednesday, December 01 , 2010 11 :24 AM

To: carla.canjar@casella.com; Jerry.leone@casella.com; Joe.Boyles@casella.com;
larry.Shilling@casella.com; SteveO@co.steuben.ny.us; Martin N. Miller; Tom Hasek;
ezambuto@ieslfge.com; pzeliff@ieslfge.com; JRichardson@wm.com; rzayatz@wm.com;
SDisalvo@wm.com

Cc: JReed@bartonandloguidice.com; Snostrand@ bartonandloguidice.com; bszalda@craworld.com;
swilsey@crawor!d.com; William Doebler; dderenzo@derenzo.com; Alan Zylinski; Christopher Lalone;
Kimberly Merchant; Lisa Porter; Michael Wheeler; Robert Stanton; Roger McDonough; Thomas
Marriott; MGarland@monroecounty.gov; RBenway@monroecounty.gov; SPeletz@monroecounty.gov

Subject: Permitting for landfills and Energy Plants

To landfill owners/operators and landfill gas-to-energy owners/operators:

It has come to our attention that EPA Region 2 is not backing down on their one facility approach for
landfills and energy plants as being the same facility. This is primarily due to their belief that these
facilities are interdependent. The Division of Air Resources has been discussing this issue with EPA
Region II for some time to no avail. Thus the issue should be directly negotiated with EPA Region II by
the landfill and/or the energy plants. Once an agreement is reached (in writing), the Department will
craft the appropriate language into the draft State Facility or Title V permits. Arguments that EPA may
consider for being separate facilities is that the landfill maintains control of their flares and gas field
(i.e., the energy plant does not adjust the we!! field or share personnel with the landfill); each facility
has their own operational and financial control, no land or ownership lease exists, the plant has the
ability to bum another fuel and a pipeline that could be brought to the plant, etc. ..

At this point in time, DEC's default position will be to consider all current and future applications to be
under one facility unless the USEPA has made a pre-determination that they are separate. This
combined facility approach will require additional modeling, if applicable, as all emission sources from
both facilities need to be included. Any current applications will need to be updated to include the
necessary information from both the landfill and the energy plant as well as modification application
signatures from both owners. Processing of any current applications will be suspended until this
information is received. The PTE's and actual emissions of both the landfill and the energy plant(s) will
be combined for NSR purposes. For enforcement puposes, each entity is likely to be given a fixed
emission cap, however, temporary adjustments can be allowed verbally for operational flexibility. Having
separate Title V permits (one for the landfill and one for the energy plant) may still be done, however,
the owner's name would be the same on each permit. The separate permits would not be done to avoid
NSR issues. Agreements on enforcement issues should be developed between the landfill and the
energy piant since any NOVs will be issued to the owner of the Title V or State Facility Permit.

Please advise me as to the direction you v..iII be taking. Modeling questions should be directed to leon
Sedefian at (518) 402-8403. Other questions should be directed to me at (585)226-5312.

Sincerely,

Michele A. Kharroubi, P.E.
Environmental Engineer II
Division of Air Resources

12/1/2010
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UNITED STATES ENVIRONMENTAL PROTECTION AQENCY
RIOION I

... 11Tll aT"IIT • aUIT! 100
DINVIR, co 10101·1411

http://www.epa.gov/region08

October 1, 1999
Ref: 8P-AR

Ms. Margie Perkins, Director
Air Pollution Control Division
Colorado Department of Public Health Environment
4300 Cherry Creek Drive South
Denver, CO 80246-1530

Re: Source Definition Issue for KN PowerlFront Range Energy Associates; LLC/PSCo
Generating Facility

Dear Ms. Perkins:

This letter outiines the U.S. Environmental Protection Agency's (EPA's) views on
whether the proposed power generating facility at Fort Lupton (Facility) to be constructed by
Front Range Energy Associates (Front Range) and the existing generating facility at Fort Lupton
owned by Public Service Company of Colorado (PSCo) constitute a single source for purposes of
permitting under the prevention of significant deterioration (PSD) program of the Clean Air Act
("Act") (42 U.S.C. § 7401 et seq., § 7475). We have reviewed information presented by KN
Energy, Inc. and Quixx Corporation, the two owners of Front Range, in letters, in documents,
and in the meeting we held with the companies, the Colorado Air Pollution Control Division
(APCD), and the state Attorney General's office on September 22, 1999. Based on this review,
it is our interpretation ofthe PSD regulations that the Facility and existing PSCo generating
facility constitute a single source. As the PSCo facility is a major source for PSD, see 40 C.F.R.
§ 51.166, it is also our interpretation ofthe relevant regulations that the Facility, if constructed
as proposed, would be a major modification of this major source and therefore, is subject to the
requirement to obtain a PSD permit in accordance with section 165 of the Act and 40 C.F.R. §
51.166(i) through (r).

The operative definitions fOi "major stationar'j source" and "stationary source" in 40
C.F.R.§ 51.166(b) include the following provision:

(6) Building, structure,jacility, or installation means all ofthe pollutant emitting
activities which belong to the same industrial grouping, are located on one or
more contiguous or adjacent properties, and are under the control of the same
person (or persons under common control).

A
.,..,.Printed on Recycled Paper



See also, Colorado Air Quality Control Commission Regulation 3.Part A.LB.59 ("Source
Definitions"). We understand there to be no dispute that the Facility belongs to the same
industrial grouping as the PSCo facility and that the two facilities are located on adjacent
properties. The issue is whether the two facilities are under the control of the same person. We
believe that they are. Our analysis supports a finding that control by PSCo is established by the
power supply agreement between Front Range and PSCo which obligates Front Range to provide
electricity to PSCo on demand. Control is also indicated by ownership interest in the Facility
held by PSCo's parent company, New Century Energies, Inc. Because the pollutant emitting
activities of the Facility and the existing PSCo facility are under the control ofthe same person,
or persons under common control, the two facilities should be treated as a single source for
purposes of regulation under the Act. Our analysis follows.

1. PSCo has control over the Facility through contract: EPA regulations do not
supply a definition of "control." Instead, EPA is guided in making case-by-case source
determinations by the definition of "control" found in the regulations of the Securities and
Exchange Commission (SEC"). See 45 Fed. Reg. 59874, 59878 (Sept. 11, 1980). The SEC
definition provides:

Control is the possession, direct or indirect, of the power to direct or cause the direction
of the management and policies ofa person (or organization or association) whether
through the ownership ofvoting shares, contract, or otherwise.

17 C.F.R. § 240. 12b-2. EPA has applied this guiding definition in numerous determinations over
the past nineteen years. In the past, EPA has looked to see if control has been established
through ownership of two entities by the same parent corporation or subsidiary of the parent
corporation. EPA has also considered whether control has been established by a contractual
arrangement giving one entity decision-making authority over the operations of a second entity.
EPA also has looked for a contract for service relationship between two entities, in which one
sells all of its product to the other under a single purchaser contract. Finally, EPA has
considered whether there is a support or dependency relationship between the two entities, such
that one would not exist "but for" the other. Such determinations are factually driven. We
believe that the facts related to the proposed Facility evidence control through contract.

Front Range has a power supply agreement with PSCo (dated April 30, 1999) to provide
"all the net generating capacity available at any time at the Facility" to PSCo. For the next seven
years, Front Range nlay not sell powei [iom the proposed Facility to anyone other than PSCo.
The Facility is claimed to be a "peaking station," which will provide all the power it can generate
and all that PSCo requires at times of high electricity use, in order to prevent "brown-outs" in the
Denver metropolitan area. The Facility has no other function than to supply power to PSCo
during such times. Under the agreement, PSCo will pay Front Range an amount sufficient to
guarantee a profit, even if the facility sits idle and is never used.
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In addition to this evidence of a dependent buyer-seller relationship based on a single
purchaser contract, there is evidence that PSCo has the authority under the agreement to exert
direct control over operations of the Facility. The power supply contract provides that PSCo's
system-wide control center has "the sole right" to determine start-up, shut-down, and levels of
electricity generation at the Facility. To that end, a direct connection will be established between
PSCo's system-wide control center and the Facility that will allow the facility to be "remotely
started and stopped" by PSCo. PSCo thus will exert decision-making authority over the day-to­
day operations of the Facility. Moreover, the facility must be sited to allow PSCo to easily
interconnect the facility into PSCo's power transmission system, requiring the facility to be
collocated with or located near an existing PSCo facility. PSCo will supply all the fuel (natural
gas) to be used at the Facility, free of charge to Front Range. Front Range will rely on PSCo to
provide interconnection to PSCo's existing gas pipelines, as well as to PSCo's transmission
lines. Thus, Front Range is dependent on PSCo for its fuel as well as for purchase and delivery
of its product.

Given these facts, EPA believes that generation of electrical power at the Facility -- the
essential function of the facility and the source of its air pollution emissions -- is under the
controlofPSCo. PSCo exerts control over the Facility, as that word has been applied by EPA in
prior circumstances.

One could draw an analogy to a manufacturer who decides to increase production but,
instead ofadding additional production capability to its existing plant, contracts with another
company to build a second plant next door. For example, Company A, which paints widgets,
might wish to increase its output of painted widgets at times of high demand. Company A
contracts with Company B to build two new painting lines on adjacent property owned by
Company B. Company A will buy all of Company B's output, but Company B may only paint
widgets when ordered by Company A. Furthermore, Company A supplies all the paint and all
the
widgets to be painted by Company B. Company A controls both input and output. To make the
agreement workable, Company A pays Company B a certain amount for sitting idle in between
rush orders. In essence, Company A is contracting to use Company B's paint lines, like leasing a
vehicle. Alternatively, one could say that Company B's facility is an annex to the Company A
plant, an adjunct facility that allows Company A to increase production at a nearby site. If there
were no contract, one could say that Company B's facility is independent ofCompany A's, that it
has the capability of painting and selling widgets to other customers. That it "stands alone."
But, given the contract bet'~veen the t\:vo, Com.pany.let\. has control over painting activities at
Company B's plant and thus over its air polluting activities. In terms of air pollution control
regulation, Company B's facility must be considered part of Company A's facility.

Similarly, PSCo needs to add electrical generating capacity, apparently under an order by
the Colorado Public Utilities Commission (PUC). Rather than build a peaking station at the
existing Fort Lupton facility, PSCo has contracted with Front Range to build and operate a
peaking station several hundred yards away. PSCo will determine when power must be
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generated at the new facility and will purchase all the power. PSCo will determine when the new
facility will be started up, when it will be shut down, and at what levels it will generate
electricity. PSCo will not only relay orders to the Facility, to bring it on line or take it down, but
will have the ability to start and stop operation of the Facility at any time by throwing a switch at
PSCo's own remote control center. Since PSCo has the power to determine when the Facility
will operate and at what levels it will generate electricity, PSCo controls the emission of
pollutants from the facility. PSCo therefore has the "power to direct or cause the direction ofthe
management and policies" of another entity with respect to the very activities which the Clean
Air Act regulates, that is, with respect to the other entity's "pollutant emitting activities."

We believe that the facts presented strongly support a finding that PSCo controls the
Facility through the power supply agreement. Because PSCo exerts such control, the proposed
Facility is properly considered a modification to the existing PSCo facility at Fort Lupton.

2. The existing PSCo facility and the proposed Front Range facility at Fort Lupton
are under the control of persons under common control:

The ownership relationship between PSCo and Front Range provides additional evidence
of common control. Front Range is a limited liability company, which is owned by two entities,
FR Holdings (FRH) and Quixx Mountain Holdings (Quixx). FRH, in turn is a wholly owned
subsidiary ofKN Power Company, which is a wholly owned subsidiary ofKN Energy, Inc. On
the other side ofthe company, Quixx is a subsidiary ofQuixx Corporation, which is a subsidiary
ofNew Century Energies, Inc (New Century). New Century is also the parent company ofPSCo,
which is its wholly-owned subsidiary. Thus, the same parent company owns PSCo and one of
the two owners of Front Range.

Letters from Martha Rudolph, attorney for KN, dated September 22 and 27, 1999, appear
to place significant weight on the fact that FRH, an entity not related in its corporate structure to
PSCo, "will possess virtually all responsibility for, and control of, the operations of the Project."
First, as discussed above, EPA believes that PSCo exerts significant direct control over the
Facility under the contract agreement. Second, for the reasons discussed below, we do not
necessarily agree that the limited liability agreement conclusively prevents Quixx, an entity
related
to PSCo in its corporate structure, from having managerial and operational responsibilities at the
Facility.'

We understand that a contractual relationship has been established between a New
Century subsidiary, Quixx and FRH through the limited liability company agreement that created
Front Range. We believe that the current ownership relationship of the two parties is

, Here, as in the case of Dupont and Dupont Dow Elastomers, EPA agrees that Front
Range may not be considered a subsidiary of New Century or of one of its subsidiaries. See
letter from Steven C. Riva, Region 2 Air Programs Branch Permitting Chief, to Michael L.
Rodburg, Esq. (November 25, 1997).

4



50 percent/50 percent, but that the agreement may be amended to create a 49 percent/51 percent
relationship. Under the amended agreement, Quixx would have 49 percent voting interest,
presumably to eliminate its ability to veto decisions by FRH, the managing entity. The
agreement may be amended again, to create a 49 percent/49 percent two percent relationship with
a third unnamed party, giving neither major owner voting control or veto power, but reinstating- - -

equal interest between the two.2

According to the limited liability company agreement (dated September 17, 1999;
unsigned), FRH is the "sole manager" of the Facility. It appears from this agreement that Quixx
has no role in management ofday-to-day operations at the facility, particularly with respect to
pollution control. As we have discussed, however, the power supply agreement already gives
PSCo significant authority over facility operations. Indeed, it appears that even the "sole
manager" (FRH) has little ability to manage actual operations of the facility, apparently being

limited to management of personnel and contracts and maintenance of the facility. Limiting
Quixx's authority in this sphere may be of relatively little significance given PSCo's direct
control pursuant to the contract.

Other pertinent facts we find problematic are that the limited liability agreement may be
amended by agreement of the two owners, FRH and Quixx. Presumably such amendment could
include lifting the limitation on Quixx's involvement in operations. Furthermore, the manager of
operations, now FRH, may be removed for cause by the unanimous vote of the non-manager
owners. At present, Quixx is the only non-manager owner.

The fact is that the Facility is dependent on both owners, FRH and Quixx, who have
undertaken to construct and operate an emitting facility and who, singly or together, may decide
to disband the company, sell the property, declare bankruptcy, or make any other decision related
to the existence or nonexistence of the project. The provisions of the agreement that wall off the
Quixx side of the company from any authority over contracting with PSCo may satisfy PUC
requirements, but similar walling-off with respect to operations may have no effect for purposes
ofPSD permitting. For PSD applicability, the issue is whether these two facilities are so separate
in structure and control that their emissions should not be considered those of a single source; or,
whether, in fact, an appearance of separate status is contradicted by actual connection(s) so
significant and so intrinsic that the two should be treated as a single source of air pollution. We
believe the latter is the case.

2 As noted before, the determination whether two facilities should be treated as a single
source is factually driven. Historically, EPA has viewed the percentage of voting interest as
important, but not the sole criterion. EPA guidance published in 1979 indicates that an
ownership interest as low as 10 percent may result in control, while ownership of 50 percent
necessarily results in control. See 44 Fed. Reg. 3279 (January 16, 1979). Other criteria must be
considered.

5



.. ' ..

3. Conclusion

Even if control may not established solely through ownership, it is EPA's belief that the
power supply agreement creates a contractual relationship that confers direct control on PSCo.
Because both the proposed and existing facilities are under common control, have the same first
2-digit SIC code, and are adjacent, they together constitute a single stationary source. Thus,
because the existing PSCo facility is a major stationary source and the new Facility will have
potential emissions exceeding the PSD significance levels not only for nitrogen dioxide and
carbon monoxide, but also for particulate matter, PM-10, and volatile organic compounds, it is
EPA's interpretation that the Facility is a major modification for purposes ofPSD applicability.

KN has urged EPA to consider this proposed facility differently than other adjacent
sources with close connections through contract or ownership. Because of the regulated
environment in which the Facility will operate, they urge us to use a different set of criteria for
determining when one entity exerts so much control over another that two facilities may be
considered a single source. It may be that the nature of utility regulation in Colorado makes our
finding a foregone conclusion in this case -- or in any other where a generating facility locates
near an existing power plant to which it is linked by ownership or control. That does not mean
that the conclusion is an incorrect one. The purpose of the PSD program is to assure that
industrial development will only be allowed in clean air areas when it is controlled in such a way
as to minimize impacts of air pollution and preserve clean air resources. The criteria for source
determination, developed through regulation, guidance, and many years of application, help
assure that outcome. EPA believes that the result in this case is that PSD will be triggered for the
Facility, unless the State issues a permit that effectively limits its potential to emit below PSD
significance levels.

Sincerely,

/s/ Richard R. Long

Richard Long, Director
Air and Radiation Program

cc: Martha Rudolph, KN Energy, Inc.
Casey Shpaii, Colorado Attorney General's Office
Frank Prager, Public Service Company ofColorado
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IN THE IOWA DISTRlCT COURT FOR HANCOCK COUNTY

Case No. CVCV018608

RULING ON JUDICIAL REVIEW
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On the 1st day ofJune, 2009, the above-captioned matter came before t~~u:Efror
-.

WINNEBAGO INDUSTRIES, INC.
and CDI, LLC,

IOWA DEPARTMENT OF
NATURAL RESOURCES and
IOWA ENVIRONMENTAL
PROTECTION COMMISSION,

oral arguments. The hearing was conducted telephonically. The parties were represented

by their attorneys ofrecord.

CASE HISTORY

Winnebago Industries, Inc. (hereafter uWinnebago") is in the business of

manufacturing and selling recreational vehicles. CDI, LLC (hereafter "COl") is in the

business of custom painting recreational vehicles. The Iowa Department ofNatural

Resources (hereafter "IDNR") has issued a number of air quality construction and

operating pennits to Winnebago and COl based on the agency's determination that the

two companies are under "common control" and thus should be treated as a "single major

stationary source" for purposes ofPrevention of Significant Deterioration and Title V

pennitting under the Clean Air Act. Winnebago and CDI appealed the IDNR

detennination and their cases were consolidated.
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On October 25, 2006, the IDNR moved for summary judgment in the contested

case proceeding, requesting that the ALJ find as a m.atter of law that Winnebago and CDI

weie a single stationa..-j SOUice. The AU grcuited the suxr.u:na......t judgment h"1 a ruling

issued December 29, 2006. Winnebago and CDI appeaied to the Iowa Environmentai

Protection Commission (hereafter "EPC''). A m~ority ofthe EPC commissioners could

not agree to affinn or reverse the ALI's proposed decision and, as a result, the ALJ's

ruling became the final agency action by operation of law.

Winnebago and CDI commenced their ftrst judicial review action on May 1, 2007.

The Hancock COWlty District Court issued a ruling reversing the agency's detennination

and remanded the case back to the agency ''to detennine whether either petitioner has the

ability to control the pollution-control decisions ofthe other petitioner."

On remand, an evidentiary hearing was conducted on May 28 and 29, 2008. The

administrative law judge concluded that Winnebago and CDI wete under "common

control" and as a result were a single stationary source. Once again, Winnebago and CDI

appealed to the EPC and, as happened before, the commissioners were unable to agree on

whether the ALI's proposed decision should be affirmed and the ALJ's proposed

decision became final as a matter oflaw. Winnebago and CDI filed a Petition for

Judicial Review ofthat detennination and that is the matter now before the court.

STATEMENT OF FACTS

The Administrative Law Judge found the following facts pertinent to this case;

i-t:

1. Winnebago is a publicly traded corporation with its principal place of
business in Forest City, Iowa. It has been in the business ofmanufacturing

2

07/0212009 THU 14: 53 [TX/RX NO 8105] ~ 003



Ju 1. 2. 2009 2: 38PM No. 3977 P. 4/13

2.

3.

4.

and selling recreational vehicles for SO years. Winnebago has a second,
smaller manufacturing facility in Charles City, Iowa.

CDI is an Indiana limited liability company founded in December 2001
with its principal place ofbusiness in Elkhart, Indiana. CDI owns cmd
operates recreational vehicle surface coating facilities on property
contiguous and adjacent to the Winnebago facilities in Forest City and
Charles City.

In 2002 Winnebago entered into a five-year agreement with CDI with the
intent to develop a long-tenn relationship. Witmebago granted CDI the
exclusive right to paint Winnebago's products.

In April 2002 representatives of CDI, the DNR, and the Iowa Department
ofEconomic Development met to discuss a number of environmental issues
related to COl's proposed business operations. No one from Winnebago
attended the meeting.

5. On April 22, 2002, Christopher Rolling sent a letter summarizing the issues
discussed at the April 12, 2002 meeting. The letter states:

It is the [DNR's] understanding that CDI and Winnebago
have a contract/or CDI to paint assembled Winnebagos,
thereby creating a support/dependency relationship between
the two companies. CDl's operations support Winnebago's
operations by painting afinish on the motor homes. At this
time, Winnebago is the only customerfor CDI and therefore
is considered a wholly dedicated supportfacility.

6.

7.

The DNR's staffhad not seen and did not review or analyze the service
agreement prior to sending the April 22nd letter to CDt The letter advised
CDI that since Winnebago was already classified as a major source, CDr
would also be subject to the PSD requirements as a major source. The
letter did not explicitly state that CDI al'ld WiImebago were under common
control.

Winnebago has not been involved in any of CDI's permit applications.
Winnebago·s environmental compliance officer did not know that DNR
had detennined that Winnebago and CDI were one single major stationary
source until Winnebago attempted to add additional capacity to its Charles
City facility in February 2003. Winnebago representatives have attended
only one joint meeting with the DNR and CDI, which was a 2004 meeting
to discuss the single stationary source issue.

3
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8. COl selects the type ofpaint to be applied to the Winnebago motor homes,
and Winnebago selects the colors and designs. CDI uses Sherwin Williams
paint even though Winnebago uses Dupont paint at its own painting
facility. Jeffery Schwartz has used chemists and proprietary teclmologies
from his paint company in Eikhart to manipulate CDl's coating system to
obtain lower volatile organic compounds and hazardous air pollutants in
order to meet the limits imposed on CDI in Forest City.

9. Winnebago does not pay for any of CDI's employees or for any of CDPs
operating expenses. CDI's water and utility systems are separate from
Winnebago. Winnebago does not own any ofCDI's equipment or

. buildings and both companies have separate human resources, employee
benefit plans, and accounting systems and accounting firms. CDI provides
monthly financial statements to Winnebago which are presented to the
Securities and Exchange Conunission to verify that they are separate
companies under separate ownership.

10. Over 99 percent ofCDI's business at the Forest City facility is conducted
on behalfofWinnebago. Over 98 percent ofCDI's business at the Charles
Citv facilitv is conducted on behalfofWinneba~o. At Charles City. COl---.,---- rI _ ~~

also paints for individual retail customers who own a motor home (either a
Winnebago or a competitor). COl has also painted motor homes for a small
manufacturer located in Humboldt, Iowa. Recently, CDI has created
several designs for Liquid Glass, a boat manufacturer located in Sumner,
Iowa.

11. On November 2, 2004, COl general manager, Dave Nagel, infonned DNR
that CDI had exceeded all of its permit limits. Nagel told DNR that he
proceeded with the changes without first obtaining permits because he had
been waiting for a year and a halffor the Title V permit and could not wait
any longer because Winnebago was providing motor homes to him and he
had to paint them. CDI later informed Winnebago senior management and
their counsel that COl was exceeding its permit limits.

12. While Winnebago does not have direct control over the start-up or
shutdown ofCDI's facilities, cnrs production volume is directly tied to
Winnebago's production volume. CDI essentially operates as part of
Winnebago'S production line. When Winnebago's production levels
increase, eDI's production levels and pollution emissions correspondingly
increase. Conversely, when Winnebago's production levels decrease,
cnps production levels and pollution emissions decrease.

4
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13. COL has a support/dependency relationship with Winnebago, such that the
CDI facilities would not exist at Forest City or Charles City but for its
service relationship with WiIUlebago.

STAATJlARDOF REVIE\V

Iowa Code Section 17A.19 governs judicial review of fmal agency actions. When

reviewing an agency action, the district court acts in an appellate capacity to correct legal

errors committed by the agency. Grundmeyer v, Weyerhaeuser Co" 649 N.W.2d 744t

748 (Iowa 2002). In suits for judicial reviewt the party asserting the invalidity ofthe fmal

agency action bears the bmden ofdemonstrating the invalidity. Iowa Code

§ 17A.19(8)(a).

The district court is bound by the agency's fmdings offact ifthey are supported by

substantial evidence. IBP, Inc. v; Iowa Employment Appeal Board, 604 N.W.2d 307, 311

(Iowa 1999). "Substantial evidence" means the quantity and quality ofevidence that

would be deemed sufficient by a neutral, detached. and reasonable person, to establish the

fact at issue when the consequences resulting from the establishment ofthat fact are

understood to be serious and ofgreat importance. Iowa Code § 17A.19(10)(j) (1). In

determining whether a factual finding is supported by substantial·evidence, the district

court must review "the record as a whole." Iowa Code § 17A.19(JO)(f). To view the

record as a whole, "the adequacy ofthe evidence in the record before the court to support

a particular finding of fact must be judged in light ofall the relevant evidence in the

record cited by any party that detracts from the fmding as well as all of the relevant

evidence in the record cited by any party that supports it, including any determinations of

veracity by the presiding officer who personally observed the demeanor ofthe witnesses

5
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and the agency's explanation ofwhy the relevant evidence in the record supports its

material findings offact. Iowa Code § 17A.19(JO)(f)(3).

However, courts are not free to interfere with. an agency fmding where there is a

conflict in the evidence or when reasonable minds might disagree about the inference to

be drawn from the evidence, whether it is disputed or not. Stephenson v. Furnace

Electric Co., 522 N.W.2d 828, 831 (Iowa 1994). Also, the reviewing court must

"broadly and liberally" apply the agency findings in order to uphold, rather than defeat.

the agency's decision. Id.

With respect to legal conclusions. the Iowa Supreme Court has held that the

interpretation ofa statute is always a matter of law to be determined by the court. City 0/

Des Moines v. Employment Appeal Board, 722 N.W.2d 183, 191 (Iowa 2006). Under

certain circumstances, the courts are required to give some deference to an agency's

interpretation ofa statute. City 0/Marion v. Iowa Department o/Revenue, 643 N.W.2d

205, 206 (Iowa 2002). For example, a court will give deference to the agency's

interpretation ifthe legislature delegates the interpretation ofa statute to the agency. Id.

However, when the legislature has not vested the interpretation ofa statute to an agency,

the court will not give deference to the view ofthe agency and will employ a "correction

oferrors at law" standard ofreview. City 0/Des Moines v. Employment Appeal Board,

722 N.W.2d at 191.

The IDNR. is the agency ofthe state charged with the duty to "prevent, abate, or

control pollution." Iowa Code § 455B.132. Power to issue permits for the construction

or operation ofnew, modified, or existing air contaminant sources and for related control

6
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equipment, is vested in the director Of the IDNR. Iowa Code § 455B.134(3). Thus. it

follows that the pennitting process, including the interpretation ofrelevant regulations

and staiutes, have been delegated to the IDN"R.. Accordingly, the agency's interpretation

ofthe relevant statutes is entitled to some deference. However, that is not to say the court

is bound by the ALJ's interpretation if it is shown to be incorrect.

ANALYSIS

In the first judicial review it was detennined, and the parties now agree, that the

correct test for "common control" is found in the Securities and Exchange Commission's

regulations at 17 CFR § 240.12(b)-2. The SEC definition provides:

The term control (including the tenns controlling, controlled
by and under common control with) means the possession, direct
or indirect, ofthe power to direct or cause the direction ofthe
management and policies of a person (or organization or association),
whether through the ownership ofvoting shares, by contract or
otheIWise.

In making the "common control" detennination, it is permissible to consider four

factors historically used by the Environmental Protection Agency. They are: (1) whether

control has been established through ownership oftwo entities by the same parent

COIporation or a subsidiary ofthe parent corporation; (2) whether control has been

established by a contractu.al a.."'2.&~gement giving one entity decision~nla.."ing auLl]ority

over the operations ofthe second entity; (3) whether there is a contract for service

relationship between the two entities in which one sells all ofits product to the other

under a single purchase or contract; and (4) whether there is a support or dependency

7
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relationship between the two entities such that one would not exist "but fOf" the other.

This detennination is factually driven.

\1fi.~.nebago and CDI argue that t1.C h"litial districtcow-t decision by Judge Riffel

precludes consideration oithe Service Agreements (factor 3) between Winnebago and

COl. It is the opinion ofthis court that Judge Riffel's ruling does nothing more than

identify the SEC defmition ofUcontrol" as being applicable to this case. It also

recognizes the appropriateness ofconsidering the four factors utilized by the EPA. There

was no express holding regarding the significance ofthe Service Agreement between

Winnebago and CDI that precluded the ALJ from considering those agreements when

making the "common control" detennination. Tne Administrative Law Judge clearly

recognized the applicability ofthe SEC definition ofcontrol as well as the propriety of

considering the four EPA factors. The following language reflects that the ALI correctly

understood her role on remand:

The district court ruling remanded this case back to the agency
for hearing on the merits to determine whether Winnebago has
the ability to control the pollution-control decisions ofCD!.
This necessarily requires application ofthe SEC definition 0/
contrt>l, but application ofthe SEC definition does notpreclude
consideration ofthe four factors discussed in the EPA guidance
documents as they relate to the specificfacts presented in this
case. (Ruling, page 25).

The ALJ concluded, "The preponderance ofthe evidence in the record established

that Winnebago possesses, indirectly, the power to control CnI's construction and

pollution-control decisions at its locations in Forest City and Charles City:· The facts

8
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relied upon in reaching that conclusion are largely undisputed and can be simply

summarized as follows:

(1) CDI is contractually obligated to paint Wirmebagot S illotor homes;

(2) Winnebago is, for all practical pmposes, COl's only customer, making CDI
entirely dependent on Winnebago;

(3) eDI's pollution emissions are directly proportionate to the number of
Winnebago motor homes being produced.

Simply stated, the question in this case is whether the ALI correctly concluded a

customer can be so significant to a supplier that the relationship gives rise to "common

control" as that term is used in connection with the issuance ofair quality pennits. The

parties agree, and the ALJ concluded, that this case does not involve "direct control".

The two companies are separate and distinct entities. There is no evidence to suggest

Winnebago participates to any extent in COl's decision-making process. Thus, if

Winnebago has any type of control it .is "indirect" and exists merely because of

Winnebago's status as CDl's "essential" customer. Whether this is sufficient depends on

the meanings of"power", "direct or cause the direction", and "otherwise" as those tenns

are used in the SEC definition of"control". When a court engages in the process of

interpretation words are to be given their common, ordinary meaning. Iowa Department

ofTransportation v.Iowa District Courtfor Buchanan County, 587 N.W.2d 774,776

(Iowa 1998).

"Power" is defined as "the ability to act or produce an effect" or "the possession of

control, authority, or influence over others". Merriam-Webster Online Dictionary 2009.

In a general sense Winnebago may have some type ofpower over CDI because ofthe fact

9
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that Winnebago is so vitally important to CDI. Furthermore, there is a cause-and-effect

relationship between Winnebago's RV output and COPs pollution emissions which gives

Winnebago the practicai abiiity to "produce an effect". However, having "power" in a

general sense is not what the SEC definition requires. It must be shown that Winnebago

has the specific power to "direct or cause the direction ofthe management and policies"

.ofCDI.

"Direct" means to 5'regulate the activities or course of' or "to request or enjoin

with authority" or "to point out, prescribe, or determine a course or procedure". [d. The

word "cause" means ''to compel by command, authority or force". ld. It follows that

'5cause the direction of" refers to causing another to 55directU
• There is little doubt that

CDI's management 'and policies are influenced by the fact that it is dependent on

Winnebago for virtually all of its business. Presumably, CDI makes decisions that will

allow it to meet its obligations to Winnebago. In that sense it might be argued

Winnebago "causes" CDI's direction ofmanagement and policies even though

Winnebago does not take part in cnrs decision-making. However, the concepts of

power and directing seem more consistent with some type of involvement or participation

rather than mere economic influence.

Finally, standing alone the word uothenvise" could mean "any imaginable way".

The problem with giving it that meaning is that the SEC didn't use similar language but

easily could have ifan all-encompassing catchall were intended. The word is used in the

same sentence and immediately follows uownership ofvoting shares, contract" either of

which would afford a party the legal right to participate. There would have been no

10
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reason to specifY voting shares and contract ifno limitation were intended. The

defmition could have simply stopped after the word "association". Under the principle

ofnoscitur a sociis the meaning ofwords in a statute are to be ascertained in Ught ofthe

meaning ofthe words with which they are associated. Under the principle of ejusdem

generis general words that follow specific words are tied to the meaning and purpose of

the specific word. State v. Iowa District Court/or Warren County, 637 N.W.2d 619, 621

(Iowa 2001). Therefore, it follows that "otherwise" refers to any other way one company

might be enabled to actually become involved in another's decision-making.

When one considers the words from the SEC defmition together and in context it

becomes apparent that a company having "common controP; must have the right, or at

least be given pennission, to somehow actually participate in the other company's

decision..making. The court recognizes that the third and fourth EPA factors could be

read to support a different conclusion. However, the factors are merely that - factors. If

the presence ofone or even two ofthe factors is determinative ofthe "conunon control"

decision they become litmus tests as opposed to something to consider. This court

believes that the factors merely recognize that a business such as CDI might be very

susceptible to influence in its decision-making process by a company such as Winnebago.

However, the basic concept of control requires, at a minimum, some showing ofan

entitlement to be involved in a company's decision-making.

As stated previously, the facts ofthis case are really not in dispute. The ALI's

factual fmdings are supported by the record. However, her conclusion that Winnebago

has "common control" is not supported by substantial evidence because there is no

11

07/0212009 THU 14: 53 [TX/RX NO 8105 J 14! 012

';',:



.J u1. 2. 200 9 2:40PM No. 3977 P. 13/13

evidence ofWinnebago having any right or permission to be involved in the pollution-

control decisions ofCDI. Furthermore, there is no evidence to suggest Winnebago has

done anything in an attempt to pressure or influence CDl's poHution decision-makers.

Although Winnebago is a customer necessary to CDI's existence that, in and of itself, is

not sufficient to establish "common control". It is the court's conclusion that the

petitioners are not under "common control·' and therefore cannot constitute a single

stationary source for air pennitting purposes. The ALJ erred in determining othelWise

and thus the decision of the agency must be reversed.

ORDER

IT IS THEREFORE ORDERED that the final decision ofthe agency in this

matter is reversed. The petitioners' operations do not constitute a single major stationary

source for purposes ofPrevention of Significant Deterioration and Title V pennitting

under the Clean Air Act. The agency shall issue pennits consistent with this roling.

The costs ofthis action are taxed against the State.

James M. Drew
Judge of the Second Judicial

District ofIowa

Clerk shall provide copies
to counsel ofrecord.

12
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UNITED STATES ENVIRONMENTAL

REGION VII
726 MINNESOTA AVENUE

KANSAS CITY, KANSAS 66101

SEP 18 1995

Peter R. Hamlin, Chief
Air Quality Bureau
Iowa Department of Natural Resources
Henry A. Wallace Building
900 East Grand
Des Moines, IA 50319

Dear Mr. Hamlin:

Recently, several questions have been raised about whether
new facilities that locate on the site of a present major
stationary source should be considered part of the existing major
source or as a separate entity. In particular, concerns center
around the question of control as interpreted under the New
Source Review program. According to EPA's definition of a
stationary source, "a building, structure, facility, or
installation means all of the pollutant emitting activities which
belong to the same industrial grouping, are located on one or
more contiguous or adj iJ.ce,.t properties, and are under the control
of the same person (or persons under common control) . n

EPA's permit regulations do not provide a definition for
control. Therefore, we rely on the common definition. Webster's
Dictionary defines control as "to exercise restraining or
directing influence over," "to have power over," "power of
authority to guide or manage," and "the regulation of economic
activi ty. " Obviously, common ownership constitutes common
control. However, common ownership is not the only evidence of
control.

T}~ically, companies don't just locate on another's property
and do whatever they want. Such relationships are usually
governed by contractual, lease, or other agreements that
establish how the facilities interact with one another.
Therefore, we presume that one company locating on another's land
establishes a "control" relationship. To overcome this
presumption, the Region requires these "companion" facilities, on
a case by case basis, to explain how they interact with each
other. Some of the types of questions we ask include:

Do the facilities share common workforces, plant managers,
security forces, corporate executive officers, or board of
executives?
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If one
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Do the facilities share equipment, other property, or
pollution control equipment? What does the contract specify
with regard to pollution control responsibilities of the
contractee? Can the managing entity of one facility make
decisions that affect pollution control at the other
facility?

Do the facilities share common payroll activities, employee
benefits, health plans, retirement funds, insurance
coverage, or other administrative functions?

Do the facilities share intermediates, products, byproducts,
or other manufacturing equipment? Can the new source
purchase raw materials from and sell products or byproducts
to other customers? What are the contractual arrangements
for providing goods and services?

Who accepts the responsibility for compliance with air
quality control requirements? What about for violations of
the reqtlirements?
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shuts down, what are the limitations on the other to pursue
outside business interests?

Does one operation support the operation of the other? what
are the financial arrangements between the two entities?

The list of questions is not exhaustive; they only serve as
a screening tool. If facilities can provide information showing
that the new source has no ties to the existing source, or vice
versa, then the new source is most likely a separate entity under
its own control. However, if the facilities respond in the
positive to one or more of the major indicators of control (e.g.
management structures, plant managers, payroll, and other
.... ~ ........ ..:-..: ........ ..,.. ....... ..:.,..,._ 4=....__ .... ..: , +-,..,~.,.., t-hl':"to T'''t:~T&1' 1"'1,",,,",,,", """'T'I'tT ;~ 1';'lr.o.1"tT "T'\~O"'"
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the control of the existing source, or under common control by
both companies, and cannot be considered a separate entity for
permitting purposes. Absent any major relationships, the new
facility may still be considered to be under the control of the
existing source if a significant number of the indicators point
to common control.

If after asking the obvious control questions the permit
authority has any remaining doubts, it may be necessary to look
at contracts, lease agreements, and other relevant information.
EPA's Dun and Bradstreet Retrieval System, available to anyone
with mainframe access, is also useful for exploring any parent­
subsidiary relationships and common corporate management
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structures. Using these tools, we have found at least one case
where a company set up an "unrelated" corporation in the middle
of their property to split the property into multiple, distinct
sites. After concluding that these "distinct" sites were in fact
under the common control of the companion company's president,
the split was later disallowed for permitting purposes.

The permit authority should be cautious of any short term or
interim contracts that establish separate operating companies or
separate operations on noncontacting parcels of land. While not
likely, it is conceivable that such contracts could be used to
shield the company's true intents. For example, a company may
seek to avoid major new source review requirements in the short
term, but merge later on to take advantage of the netting
provisions. If the company's motives are unclear, but the permit
authority elects to permit as two sources, we would encourage
adding a condition to the permit requiring notification if the
two sources merge operations. if the merger occurs within a
short time frame, say two years, after permit issuance, the
department may want to investigate such activities as
circumvention of the major source permitting requirements and
take the appropriate action.

If the affected sources are reluctant or refuse to provide
documentation satisfactory to the permit authority, and the
company's permit application is pending, then the permit
authority may elect to find the permit application incomplete.
If an application has not been submitted, then we recommend that
the permit authority seek the necessary information under its
statutory authorities.

Our approach to looking at control is based in part on
regulatory background information, prior EPA guidance materials,
common sense, and limited formal decisions on the matter. While
no one single document answers the ~~estions at hand, we
encourage you and your staff to review the references listed in
Table 1. Most are available on the New Source Review portion of
the Technology Transfer Network Bulletin Board System.

We seriously urge you to consider the principles found in
the various guidance documents and in this letter when evaluating
requests to split properties for permitting purposes. We realize
that in many cases it is easier not to second guess a company's
motives. However, we also believe this administratively
expedient approach can result in allowing circumvention of the
permit requirements and ultimately jeopardize the goals and
effectiveness of the permitting programs. This guidance has been
reviewed by the Information Transfer and Program Integration
Division, Office of Air Quality Planning and Standards, and
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incorporates their suggestions and concerns. If you have any
questions or need further advice, please contact our New Source
Review team; Dan Rodriguez 913 - 551-7616, Ward Burns 913 - 551-7960,
or Jon Knodel 913-551-7622 .

......

Sincerely,

1-1~.c1~atlin
~i~ector

Air I RCRA, and Toxics Division

Enclosure

CC: Christine Spackman, IDNR
Chuck Layman, KDHE
Randy Raymond, MDNR
Shelly Kaderly, NDEQ
David Solomon, OAQPS
Michele Dubow, OAQPS



Table 1. References on Common Control

"Definition of Source," March 16, 1979
The preamble to the August 7, 1980 PSD regulations, 45 FR
52693-52695
"PSD Applicability Request (General Motors)," June 30,1981

"PSD Applicability Request, Valero Transmission Company,"
November 3, 1986
"PSD Applicability Determination for Multiple Owner/Operator

Point Sources Within a Single Facility (Denver Airport)
" August 11, 1989

"Comments on Draft Permit for Conoco Coker and Sulfur
Recovery Facility," March 22, 1990

"Definition of Source for PSD Purposes," August 22, 1991
"PSD Permit Remand, Reserve Coal Properties I" July 6, 1992
"Temporary and Contracted Activities at Stationary Sources,"

John Seitz letter to Minnesota, November 16, 1994
"Watts Bar Nuclear Plant Title V Applicability," Region 4,
June 5, 1995
"Si te Specific Determination of Common Control for United
Technologies Corporation," Region 4, July 20, 1995
"Georgetown Cogeneration Proj ect," Westy McDermid

Memorandum, date unknown
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GAS SALE AGREEMENT

This Gas Sale Agreement ("Contract") is entered into by Seneca Meadows, Inc. ("SMl"),
a New York Corporation and Senec.a. Energy II, LLC, a New York Company ( the "COn1p~ny").

This Contract is dated as ofAugust 29, 2006.

PRELIMINARY STATEMENT

SM! owns and operates the Seneca Meadows Landfill ("Landfill") which occupies a
portion of the SMI property ("Seneca Site") located in Seneca Falls, New York. The Landfill and
Seneca Site are identified in Exhibit "A" hereto. SMI currently sells to SEllandfill gas produced
at the Landfill for the fueling of SEl's existing 12Mw electric generation plant ("EGP").

The Company plans to construct and operate at the Company Site a modified electric
generation plant ("MOP") that is anticipated to have a minimum Nameplate Capacity of 12 Mw
and a maximum Nameplate Capacity of24 Mw. SMI desires to grant to the Company the right,
d'..L."':...ng the Term oftbis Contract, to purchase landfill gas ("LPG") generated by the pcuJ..Litted
cells of the Landfill in sufficient quantities to fuel the MOP up to a maximum Nameplate
Capacity of24 Mw. D-uring the construction of the MGP the Company plans to continue the
operation ofthe EOP with the intention that at least a minimum of 12 Mw ofelectricity will be
produced at all times. In order to provide for the continued production of 12 Mw, the Company
intends to construct the MOP in phases, At the end of the first phase ("Phase 1") the MOP will
have aNameplate Capacity of 6.4 Mw, at the end of the second Phase ("Phase IP') the MOP win
have a Nameplate Capacity of 12 Mw and at the end ofthe third phase ("Phase UP') the
Nameplate Capacity ofthe MGP will have been increased to 17.6 Mw. The construction of
additional capacity at the MOP in excess of 17.6 Mw and up to a maximmn of24 Mw will be
done at such time as the Company determines there is sufficient LPG to justify the expansion of
the MOP. In order to construct an MOP with a Nameplate Capacity of24 Mw, SMl is willing to
dedicate to the Company LPG in sufficient quantities to fuel a 24 Mw MOP but only to the
extent LPG is produced in sufficient quantities by the Landfin.

In connection with this Contract, 8M! and the Company have entered into aLease which
grants to the Company certain leasehold rights to the Company Site on which the MOP will be
ioeated and operated, a copy ofthe Lease is attached hereto as Exhibit "Bu

,

Under the terms of this Contract, SMI will operate and maintain the Collection System,
the Production System and the Flare and will deliver the LFO to the Company at the new
delivery point (''NDP'') and to the Existing Delivery Point until the production ofelectricity is
terminated at the EOP.

NOW, THEREFORE, in consideration oftheir mutual covenants set forth below and
other good and valuable consideration, the receipt and sufficiency ofwhich are hereby
acknowledged, SMI and the Company agree as follows:



ARTICLE I

DEFINITIONS.

1) rQ!!ection SystP.m: facilities at the Seneca Site prm'ided and operated by S~y1I for the
collection and/or extraction ofLFGt including, without limitation, the wells (vertical and
horizontal) drilled into the Landfill, well headst interconnecting pipes, header pipe,
condensate driP8t and interconnections to the NDP and EDPt along with any ancillary
materials and equipment, as they may be modified or repaired from time to time.

2) Commercial Operation: the generation ofelectricity at the MGP and the sale of the
electricity tc ttJrd parties occwring subsequent to the completion ofall start-up and
testi.ngprocedures and the successful integration of the MGP with the LFGMS.

3) Commercial Operation Date: the date (which is not later than December 31,2007) that
the MGP commences Commercial Operation at a capacity of 17.6 Mw, after notice by the
Company to 8M! ofthe satisfactory completion ofall start-up and testing procedures and
SLICC~Sf111 ;nte~..t:ion ofthe MGP with the LFGMS.

4) Cornpanv Document"l.: a.ore as defined in Section IO.2(a) herein.

5) Company Requirements: the amount ofLFG needed by the Company to operate the EGP
and/or the MGP at their then installed and operating electrical generating capacity.

6) COmPany Site: that portion ofthe Seneca Sit~ identified in the Leas~ on which the
Company's MGP is to be located.

7) Condensate: liquid that is collected and consisting solely of that which is separated from
the LFG during pressurization of LFO by one or more compressors prior to introduction
into the electrical energy generating units.

8) Environment: all air, water. or water vapor. including surface water and ground water,
any land, including land surface or subsurface, and includes all fish, wildlife, biota and all
other natural resources or as defined in any local, state, federal law, rule, regulation,
zoning ordinance, order, permit, approval, or authorization.

9) Excess Production: LFG produced from the Landfill in excess of the Company
Requirements.

10) EDP: the existing delivery point for the delivery oflandfilI gas to the EOP located at the
gas meter between the Collection System and the Production System of the EOP, as
shown on Exhibit "Cn

•

11) EGP: is as defined in the Preliminary Statement herein.
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12) Flare: one or more devices, including the existing flare, to burn or otherwise destroy any
LFG produced from the Collection System that is not utilized in the MOP.

13) Generating Facility: the building which houses the MGP.

14} Gas Purchase Agreement: is as defined in the Preliminary Statement hereto.

15) Hazardous Materials: any oil or other petroleum products, pollutants, contaminants, toxic
or hazardous substances or materials (including, without limitation, asbestos and PCBs).
and any hazardous wastes or other materials from time to time regulated under any
applicable statutes, regulations, or ordinances governing pollution or the protection ofthe
environment including, but not limited to, the federal Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, the Resource Conservation and
Recovery Act of 1976, the Toxic Substances Control Act of1976, and New York law, all
as may be amended from time to time.

16) Landfill: is as defined in the Preliminary Statement herein.

17) Laws: Any local, state or federal law, rule, regulation, zoning ordinance, order, permit
(including but not limited to all pern i its held by 8M! for the operation ofthe Landfill and
the Seneca Site), approval, or authorization.

18) Lease: the agreement between SMI and the Company granting the Company certain
leasehold rights to the Company Site.

19) Lease Agreement: is as defined in the Preliminary Statement herein.

20) LFG: is as defined in the Preliminary Statement hereto.

21) LFGMS or Landfill Gas Management System: the Collection System and the Production
System.

22) Naml(plate Cqpacity: the manufacturer's electrical rating.

23) NDP: the new delivery point for the delivery ofLFG to the MGP located at the gas meter
between the Production System and the MOP shown on Exhibit "D".

24) MOP: the modified electric generation plant having a minimum. Nameplate Capacity
during Phase I of6.4 Mw and a maximum Nameplate Capacityof24.0Mw consistingof
(i) the Generating Facility, (ii) one or more electrical energy generating units to be
designed and installed by the Company pursuant to the tenus hereofand, that will be
fueled by LPG from the Landfill, (iii) any transformers, switch gear, distribution lines,
meters and related equipment necessary for the generation and delivery ofelectric energy
to customers and, (iv) any expansions of the MGP pennitted under the terms oftbis
Contract.

25) Permits: is as defined in Section 2.1 herein.
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26) Phase I. Phase II and Phase III: as defined in the Preliminary Statement hereto and more
particularly in Article II Section 2.1 (b) hereof.

27) Production System: the SMI's facilities for the conveyance ofLFG to the NDP,
including without limitatio~ the main header pipe th..rough which a blower creates
suction to draw LFG from the Collection System, one or more blowers, filters, meters
ara.d interrvennections to L'te Flare.

28) Proiect: the NDP and the MOP, together with all related equiprp.ent and facilities and
interconnections to water, sewer, and utilities which are to be located on the Company
Site.

29) Project Records: are as defined in Section 5.5 herein.

30) Seneca SitQ: is as defined in the Preliminary Statement herein.

31) 8M! Documents: are as defined in Section 10.1 (a) herein.

32) Subcontractor: any entity with whom the Company contracts in order to perform services
or provide equipment or materials in furtherance ofthe fulfillment of any obligation of
the Company hereunder, including, without limitation, the Company's obligations to
construct the Project.

33) Term: is as defined in Article In herein.

ARTICLEn

CONSTRUCTION OF PROJECT AND OPERATION OF THE EGP.

2.1 Responsibilities ofCompany.

(a) The Companyshall, at its expense, design, construct and test the NDP and
the MOP. Construction shall commence on the MGP on or before July 1, 2007 and shall be
completed in phases. The Company will have a 17.6 Mw ofelectric generation in Commercial
Operation at the MOP on Of before Dec.ember 31, 2007. The Company, at its expense, shall
obtain and maintain all governmental authorizations, approvals and permits necessary for the
constnlction, maintenance, and full and pa..."tial operation of the Project, including but not limited
to all zoning approvals and building permits (collectively, the ·'Permits''). As more fully
provided in the Lease, the Company shall provide to SMI for its approval, which approval shall
not be unreasonably withheld or delayed, a plan describing the Company Site with the MOP at
maximum capacity and associated easements for electrical interconnection.

(b) The MGP shall be constructed in the following phases:

Phase 1. The Company, at its expense, shall first construct the
Generating Facility on the Company Site sufficient to house 17.6 Mw ofelectrical generation
and the related ancillary equipment. The Generating Facility will be constructed in such a



manner that it may be expanded in order to house 24 Mw ofelectrical generation and the related
ancillary equipment. Upon completion of the Generating Facility, the Company will install at the
Generating Facility fom (4) new 1600 lew generator sets and associated equipment sufficient to
produce 6.4 Mw ofelectricity. The Company shall promptly notify SMI in writing of the
Commercial Operation of the MOP with 6.4 Mw ofcapacity. Upon such notification, Phase I
shall be deemed completed.

Phase II. Upon the completion of Phase I, the Company shall move seven
(7) generator sets and associated equipment from the BOP to the Generating Facility. The
generator sets shall then be installed for operation at the MOP. Upon installation, the MOP shall
then have 12.0 Mw ofcapacity. The Company shall promptly notify SM! in writing of the
Commercial Operation of the MOP with 12.0 Mw ofcapacity. Upon such notification, Phase II
shall be deemed completed.

Phase III. Upon completion ofPhase II the Company shall discontinue
Commercial Operation at the EOP. The Company shall remove the remaining seven (7)
generator sets and associated equipment from the EOP and install them at the MGP. Upon
installation the MGP shall have 17.6 Mw ofcapacity. Dwing Phase m, the Company shall
remove all equipment previously used by it in the generation ofelectricity at the EOP leaving
only the building which housed the BGP. At the end ofPhase IiI such building shall be deemed
the property ofSM!. Phase III shall be completed on or before December 31, 2007 and any and
all prior agreements relating to the BOP and related lease between the parties and their respective
successors shall terminate. The Company shall promptly notify SMI in writing ofthe
Commercial Operation of the MGP with 17.6 Mw ofcapacity, and removal by the Company of
all equipment used by it in connection with the generation ofelectricity at the BOP. Upon such
notification, Phase ill shall be deemed completed.

(c) SMI acknowledges and agrees that the Company shall have the right to
produce electricity at the EOP until the completion ofPhase U.

(d) SM! acknowledges and agrees that upon completion ofPhase III the
Company shall have the right to expand the MOP to 24 Mw ofcapacity. The expansion of
the MOP to 24 Mw ofcapacity from 17.6 Mw capacity shall be at the exclusive option of the
Company, and may be done at any time in phases or all at once.

(e) At any time during the Term ofthis Contract, the Company shall give
written notification to 8M! immediately upon the Company's receipt ofany notice (oral or
written) alleging any violation ofLaw, including any violation of the Permits, by Company
pertaining to the Project or the Seneca Site.

2.2 Responsibilities ofSM!.

(a) SM! shall make all reasonable efforts to cooperate with the Company in
order to facilitate (i) the Company's obtaining and maintaining any required Pennits necessary
for the construction, modification, operation and maintenance of the Project in conformance with
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applicable Laws and, (ii) the coordination of the desilA constructio~ operation and maintenance
of the Project in conjunction with the operations at the Seneca Site.

(b) SI\4I shall continue to deliver LFG to the EDP until the completion of
Phase II.

(c) percent t %) ofthe cost of:moving the electrical generation units at
the EGP along with all associated equipment will be paid by SM!. The scope of the work
involved in moving the electrical generation units from the BGP to the MOP is descnbed on
Exhibit "B" attached hereto. The Company will from time to time submit to SM! invoices
reflecting the costs incurred for the move. 8MI shall pay the Company its share of such invoices
(50%) within thirty (30) days after the receipt ofsame. 8M! acknowledges that a primary
consideration for the Company's agreement to pay % of the moving costs is the ability ofSMI
to obtain a permit to expand the Landfill so that the Project may be expanded to 24Mw. In the
event that 8M! does not receive the expansion permit and the Project is not expanded to 24 Mw
on or before January 1,2012 due to insufficient LFO to justify such expansio~ 8M! agrees to
reimburse the Company for all moving expenses incurred by the Company. 8M! shall reimburse
the Company for the full amount oithe moving costs paid by the Company on or before March
1, 2012. IfSMI does not obtain a Landfill expansion permit but there is sufficient LFO to justify
an expansion ofllie Project to 24 Mw on oc before January I, 2012, then 8MI shall only be
responsible for % ofthe moving costs. The determination of the amount ofLFG sufficient to
justify an expansion oime Project to 24 Mw shall be made by the parties acting in good faith and
in a manner consistent with its past practices.

(d) During Phase I, and at all appropriate times thereafter during the Term of
this Contract, SM!. at its sole cost and expense, will perform all work and supply all materials
necessary to deliver to the NDP LFG necessary to meet the Company Requirements but only to
the extent produced by the Landfill. lbis work will include, but not be limited to, the connection
ofthe Collection System to the Production 8ystem and the NDP. The Company acknowledges
that 8MI is not guaranteeing that the Landfill will produce the amount ofLFO necessary to meet
the Company Requirements for the Term ofthis Contract.

(e) During Phase I, and ifnecessary, at all appropriate times thereafter during
the Term ofthis Contract, 8M!, at its sole cost and expense, will also be responsible for the
supply and installation of ali gas compressor equipment relating to the Flare and the Production
System and the supply, installation, maintenance, repair and replacement ofall underground high
density poiyethyiene piping for the MOP, the Flare and the Landfill for the delivery of LPG to
theNDP.

(f) SMI shall be responsible for all site preparation for the MGP, including,
but not limited to, the clearing oftrees, removal of topsoil, placement ofstructural fill to achieve
an average elevation of480 feet above sea level.

(g) SMI, at its expense, will he responsible for clearing a roadway
from the MOP to Route 414.
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2.3 Coordination ofProject with Seneca Site Operations. During the Tenn, the
Company shall make reasonable efforts to coordinate and cooperate with SMI regarding any .
permit and/or proceedings applicable to the Seneca Site or the Landfill. The Company shall not
umeasonably interfere with any ofSMI's activities and operations at the Seneca Site or the
Landfill. During the Term, SM! shall make reasonable efforts to coordinate and cooperate wit.'l
the Company regarding any Permits and/or proceedings applicable to the Project SMI shall not
unrea...·~onah!y;nterfere with any of the Company's activities and operations at the Company Site
ortheEGP.

2.4 Fulfillment ofObligations. All ofSMI's obligations hereunder shall be
performed first to be in compliance with all of the necessary permits to operate the Landfill and
second in a manner so as not to delay or interfere with the construction, maintenance and
operation ofthe Project by the Company. If, as a result of force majeure, SMI is unable to
perform its obligations in a timely manner,. it shall immediately notify the Company and proceed
in good faith and with due diligence to complete the perfonnance of its obligations hereunder.

ARTICLEID

TERM.

3.1 Tenn. The tenn of this Contract (the "Term") shall commence upon the date
fL.-st above w'rittcu, and shall remain in full force and effect for the longer oftwenty (20) years
or, until such time, as in the Company's reasonable judgment, it is no longer economically viable
for it to produce electricity at the MOP in the capacity of4 Mw.

3.2 Obligations FollowingTerminatiOlL Upon expiration ofthe Term or sooner
termination ofthe Contract, the Company and SMI shall satisfy all obligations that arose under
the Contract up to the date ofexpiration or tennination. Thereafter, neither the Company nor
SMI shall have any continuing obligation under this Contract, except pursuant to the provisions
ofSections 8.1, 8.2 and Article XI of this Contract which shall survive the expiration or
tennination of this Contract The Company with the reasonable cooperation ofSMI, shall within
six (6) months after the expiration ofthe Term. or the sooner termination ofthis Contract, remove
all equipment at the MOP used in the generation of electricity at the Project including, but not
limited to, electrical generating equipment, engines, generators, electric control equipment,
switchgear, interconnection facilities, met'Wling equipwen4 suppHes and materials, spare parts
etc., and shall peaceably and quietly leave the Seneca and Company Sites. Subsequent to the
expiration of the afor~enti.ofied six (6) month period, the Generating Facility shall remain and
become the property of 8M!.

3.3 Option to Purchase. Upon expiration of the Term ofthis Contract, SMI shall have
the option to purchase any equipment then in use at the MGP and used for the Project. The
purchase price for the equipment shall be a price to be agreed upon by SMI and the Company
and shall take into account the replacement cost ofthe equipment, the value of the equipment to
an economically viable similar project over a fifteen (lS) year period, the number ofhours
remaining until engine rebuilds are required, and any indebtedness associated with the equipment
which must be assumed or paid in full by SMI. The option granted hereunder must be exercised
within thirty (30) days after the expiration ofthis Contract with the closing to occur thirty (30)
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days after such exercise. The option granted hereunder shall not be effective upon early
termination of this Contract unless such termination is the result ofan Event of Default of the
Comp~y, herein after defined.

ARTICLE IV

GRANT OF GAS RIGHTS~LICENSES AND EASEMENTS.

4.1 Purchase and Sale ofLFG.

(a) 8MI hereby grants and dedicates to the Company the first rights to all
LFG produced at the Landfill limited to quantities sufficient to meet the Company Requirements.
3MI agrees to sell to and to provide to the Company, and the Company agrees to purchase from
SM!, LFO to the extent needed by the Company to operate and sell electricity at (i) the EOP until
the completion ofPhase n and, (li) the MOP up to the Company Requirements. SM! agrees to
sell to the Company the LFO needed to operate the MOP at the 24 Mw capacity upon reaching
such capacity. All LFG necessary to operate the EGP and the MGP at their then installed and
operating electrical generating capacity is hereby dedicated to the Companyprovided such LPG
is being used to operate the EGP and/or the MGP for the purpose ofselling electricity and such
quantity is being produced at the Landfill. Ifat any time there is Excess Production, SM! may
Use or sell such Excess Production subject to the dedication obligations to the Company
contained herein. It is specifically agreed by SM! that SMI's right to use or sell is limited to the
Excess Production only. .

(b) SMIshall promptly notify Company by telephone, and confinn by letter
the existence ofany information which SMImay obtain concerning any condition, occurrence or
circumstances inclUding, but not limited to, operational problems with the Collection System,
which could adversely affect SMI's ability to deliver the quantities of LPG covered by this
Contract other than the natural depletion ofLFG over time.

(c) The Company is hereby granted the right to regulate and absolutely
control the LFG entering the EOP and MOP, including discontinuing same at any time it: in the
reasonable opinion ofCompany, the LPG adversely affects the operations ofthe EOP or MGP or
it is no longer economically viable to operate the EOP or MOP with LFG.

(d) The LFG sold to the Company shall have the characteristics and be in the
q'utl ity nec~sa.TY for the reliable opep..tion ofthe electric generation, pro\-rided that the LPG is
being produced by the Landfill and SM! is in compliance with its pennits.

4.2 Ownershin ofLFO. SM! shall deliver LFG to the Company at the NDP and the
EDP. SMI's obligation to deliver LFG to the EDP shall cease upon the completion ofPhase II.
SMI shall maintain legal and equitable title to any and all LFGbefore the NDP and the EDP.
The Company shall assume legal and equitable title of the LFO at the NDP and the EDP.

4.3 Electricity. Upon execution of this Contract, the Company shall, upon SMI's
request, make up to· I kwh per year ofelectricity generated by the EGP and/or the MOP
available to 8MI for use in its operations at the Landfill. The cost ofsuch electric energy shall
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equal the amount of electricity supplied to SM! during that month measured in kwh multiplied
by the " expressed in dollars per kilowatt hour ($/kwh) received by the Company
from the New York Independent System Operator Day Ahead Market during the month of
production. All costs incurred for voltage regulationltransfonnation, wheeling and metering the
electric energy from the BOP or MOP to the SMI facilities shall be paid for by 51',,11. This
includest but is not limited tOt the installed costs ofall meterst transfonners and interconnects
between lite BOP and MOP and sr...n's electricity system and any operation and maintenance
costs associated therewith. The Company shall read the meter which reflects SMI's usage of
electricity generated from the BOP and MOP on the last business day ofeach month. On or
before the fifteenth day ofthe month next following the reading ofthe meter, the Company shall
provide SM! with, (i) a statement evidencing the amount ofelectric energy used by SMI during
the most recent billing period, (ii) reasonable verification ofthe average rate received by the
Company from third parties during the billing period and, (iii) the total amount owing to the
Company for such electric energy purchased by SM!. All amounts owing to the Company from
SM! shall be paid in full within fifteen (15) days ofthe receipt of the aforementioned statement
In addition to the dedication ofelectricity as descnbed. above, the Company will supply the
electricity for the Production System. This electricity will be supplied. free to SMI for the
prorated portion of the electricity necessary to operate the Production System to supply LPO to
the MGP. Electricity supplied in excess ofthat necessary to operate the Production System for
supply ofLFO to the MOP ,","-ill be paid for by SMI. The price paid by 8MI shall equai the price
described. above.

4.4 Warranty ofTitle. SMI warrants that it is lawfully seized in"fee simple ofthe
Landfill and the LFO, that this Contract shall vest good and beneficial title in the Company to the
LFG delivered at the NDP and the EDP, :free and clear ofany prior claims or encumbrances. 8MI
and its successors will warrant and defend the rights and interests granted. herein to the Company
against all claims ofownership ofthe delivered LFG.

ARTICLE V

USE OF RIGHTS AND MAINTENANCE.

5.1 Operation and Maintenance of the froject.

(a) Operation and Maintenance.

(i) The Company shall operate And maintain the BOP and the Project. The
Company shall give 8M! written notice of the Commercial Operation Date. The Company shall
operate and maintain the Project in accordance with all applicable Laws and good industry
practice during the Term. The Company shall operate and maintain the BOP and the Project and
perform all of its obligations under this Contract, in accordance with all Laws and all Permits,
including without limitation any state or federal permits.

(li) S~ at its sole expense, shall be responsible for the installation,
operation and maintenance of the Collection System, the Production System and the Flare, and
the timely replacement ofall or any part ofthe components thereof. The Company agrees to
cooperate with the SM! in connection with its installation, maintenance and operation of the
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Collection Syst~ the Production System and the Flare and, further agrees, in connection
therewith, to take all actions reasonably requested by 8M! that are necessary or advisable in
order to carry out the intent of this Contract. 8M! will be responsible for the maintenance ofthe
Landfill in accordance with all applicable Laws. SM! shall also be responsible for the
InA.;ntenancc, repAlr And replacement ofall existing wells on t.~e La..'1dfill and for the supplYt
installation, maintenance, repair and replacement ofall new wells on the Landfill necessary to
pro"ide LPG for t.'te expansion of the MGP to a capacit"y of24Mw.

(b) The Company shall maintain the EGPt the Project and the gas meter at the
NDP and the EDP in compliance with good operating practices to ensure safe and reliable
operation. All modifications to the Project ofevery sort and nature, and associated costs and
expenses, shall be the responsibility and obligation of the Company unless caused by the acts or
omissions ofSMI in which event SMI shall be responsible for such costs and expenses.

(c) SM! shall maintain the Collection Systemt the Production System and the
Flare in compliance with good operating practices to ensure safe and reliable operation. All
modifications to the Collection Syst~ the Production System and the Flare ofevery sort and
nature, and associated costs and expenses, shall be the responsibility and obligation of 8M!,
unless caused by the acts or omissions of the Company in which event the Company shall be
responsible for s"Uch costs and expenses.

tOJ Design. Construction. Installation and Operational Compliance. The
Company shall design, constnlct, install, main~ and operate the Project in accordance with:
(1) the terms and conditions ofthis Contrac4 (2) the final design and operation documents for the
Project, (3) sound engineering, construction and operation practices, (4) generally accepted
industrystan~ and (5) all applicable Laws and Permits.

(e) Water Supply. SM! shall provide, at no charge to the Company, a water
tap to the Company Site boundary ofthe MOP that meets the requirements set forth in Exhibit
"F" to this Contract. The cost ofthe water supplied to the Company Site shall be the sole
responsibility ofthe Company.

(f) Condensate. SM! shall, at its expense, provide for the disposal ofthe
Condensate. In its sole discretion, SM! shall either pump Condensate generated by activities of
the MOP and the BOP into the leachate collection system. iocated at the Seneca Site or shall
otherwise dispose ofthe Condensate. In either case, the disposal ofCondensate shall be in
conformance with all applicable Laws. The Company shall not permit any other liquid or other
substance to be added to the Condensatet and the Company shall make all reasonable efforts not
to discharge anything but Condensate into the leachate collection system. Condensate shall be
free ofcompressor oils and Condensate shall not be generated using any screw compressor in
which oil may mix with the condensate. 8MI may stop Condensate from entering into its
leachate collection system. if either (i) the constituents ofthe Condensate are not in compliance
with all Laws governing the leachate collection system Of, (ii) 8MI determines, that acceptance
ofCondensate will impair its ability to comply with any Law governing the leachate collection
system or the Landfill.
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(g) Collection System. Production System and Flare Modification. If
subsequent to the date of this Contract, any Law or judicial or administrative decision would
require modification of the Collection System, the Production System or the Flare to
specifications for which such systems or Flare in operation at that time do not comply, then the
costs of any required modifications shall be paid by SMI. 8MI shall, at its expense, be
responsible to make modifications to the Collection System, the Production System and the Flare
ifsuch. modifications are necessary to maintain the peuuits for the operation ofthe Landfill.

(h) NDP and MOP Modification. Ifsubsequent to the execution of this
Contract, any Law or judicial or administrative decision would require construction or
modification ofthe NDP or MOP, to specifications that do not comply with the NDP or MOP in
operation at that time, and then the costs ofany such modifications shall be paid by the
Company. Provided such modifications do not jeopardize any permit required for the operation
of the Landfill, nothing in this Contract shall be construed to require the Company to make any
modifications to the NDP or MOP, it in the Company's reasonable judgment, the cost ofdoing
so makes the continued operation of the MOP unprofitable. In the event such modifications do
jeopardize any pennit required for the operation of the Landfill and the Company fails to make
such modification, such failure will be considered a breach ofthe Contract under Section 6.1 (c).

5.2 Profect Compliance. The Company shall build, operate, and maintain the Project
in compliance with all applicable Laws and agreements, throughout the Term of this Contract.
SMI shall operl:l1e and maintain the Collec""tion System and Flare in compliance with ail
applicable Laws and agreements, throughout the Term ofthis Contract. Unless required by Law,
3M! must obtain the prior approval of the Company, which approval shall not be unreasonably
withheld or delayed, before making any modifications to the Collection System and Flare that
will affect the operation of the EOP or MOP. Ifsuch modifications are required by Law, SMJ
shall provide immediate notice thereofto the Company.

5.3 Maintenance of the Company's Rights. SMI shall: (i) take reasonable steps to
avoid violating any Permit required for the financing, construction, operation or maintenance of
the Project and, (ii) use reasonable efforts to assist the Company, at Company's cost, in obtaining
such additional Pennits as may be required to develop and operate the Project

5.4 Maintenance of SMI's Rights. Company shall: (i) take reasonable steps to avoid
\riolating any La\s/ required for the development, financing, constructio~ operation or
maintenance of the Seneca Site or the Landfill and, (ii) use reasonable efforts to assist SMI, at
S1vII's cost, in obtaining any permits as may be required to develop, expand andior operate the
Seneca Site or the Landfill.

5.5 Documentation. The Company, at its cost and expense, shall maintain such books
and records as are reasonably necessary to implement this Contract. The Company shall maintain
such books and records at the Seneca Site as required by any Laws ("Project Records"). The
Company shall at SMI's expense collect and provide available data from the EOP and the MGP
to assist SMI in filing all reports that must be filed by SMI with federal, state, or local agencies
concerning the Seneca Site or the Landfill. The Company agrees that SMI, or any duly
authorized representative shall, until the expiration ofthe five (5) years after the Term of this
Contract, have access to and the right to examine and copy any directly pertinent operating
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records ofthe Company relating to the operations of the Project. The Company shall keep
Project Documents for seven (7) years at which time the Company may destroy the Project
Documents provided that at least ten (10) days prior to the destruction ofany record, the
Company shall offer to transfer the records to SM!; shipping costs, if any, to be at SMI's cost.

5.6 Exchange ofInformation. SMI and the Company shall keep each other informed
~~ AevJl'_l__....... .-n+~ .a1afoAII +n. +"'.. "'D.n."~.,. "'1'\ t:Il +1:..... .a1 ..u "'ol"!lI~.a
V,J. \,I." ~.lV}llU~j,.L~'."".I."""..."".,"v .....~...,..I. .LVJ""""'''' v.u. Q 1Io.&.J,.Ll .........1 u~...~.

5.7 Mutual Cooperation. The parties recognize the need for continued fimctional
integration ofthe Project with the Landfill and associated operations. The parties understand and
agree that each party shall provide reasonable assistance and cooperation to the other as may be
required in order to (i) develop, construct, install, repair, maintain, and operate the Project and,
(li) preserve all Permits and comply with all Laws applicable to the Project, the Seneca Site, and
the Landfill in the most cost-effective manner and SMIts responsibilities in owning and operating
the Landfill, including making such modifications to this Contract that the parties deem
reasonably necessary under applicable Laws or that are designed to carry out the parties' intents
andpurposes in entering into this Contract Each party shall make good faith efforts to avoid
interfering with the other party's operations and perfonnance ofits obligations at the Seneca Site.
Neither 8MI nor the Company has the authority to undertake obligations on behalfofthe other.

5.8 Right ofEntry. 8MI shall have the right to inspect the Project during the Tenn.
SMI shail make reasonable efforts to arrange inspection during normal business hours or at such
other times as mutually agreed upon by the parties hereto, pursuant to the Company's reasonable
terms and conditions so as to ensure the safety ofentering personnel and to avoid unreasonable
interference with the operation of the Project. Whenever practical, any such entry shall be upon
not less than twentY-four (24) hours prior notice from 8MI to the CompanYt except in the case of
unforeseen circumstances, including but not limited to emergenCy response and unannounced
governmental inspections, in which case no prior notice shall be required. The Company shall
immediately inform 8MI ofany governmental inspector entering theCompany Site, and 8MI
shall have an unqualified right to accompany any governmental inspector.

5.9 Waste Heat. In consideration ofthe payment structure for LFG set forth in
Section 7.1, the Company acknowledges that ownership ofthe waste heat generated by the EGP
and the Project shall rest with 8M!, however it is understood by both parties that the Company
shall have the :first right to negotiate equitable compensation for the use ofthe waste heat, prior
to it being offered for sale to another third party. All waste heat shall be subject to a right oftirst
refusal to the Company before sale to any third party. Any offer to acquire the waste heat shall
be in writing, shall be from a bona fide, umelated third party purchaser, and shall be subject to
this right of first refusal. Any su~ offer shall be presented to the Company and, thereafter, the
Company shall have 10 days within which to exercise the right of first refusal herein stated.. If
the Company exercises such right offirst refusal, the Company shall purchase the waste heat
under the same terms and conditions as contained in the bonafide offer submitted to 8MI by said
third party. If the Company does not exercise the right of first refusal granted herein, 8MI shall
then have the right to sell the waste heat to the third party pursuant to the terms and conditions of
the bona fide offer presented to the Company. All costs incwred in utilizing the waste heat will
be paid by 8MI or a third party user. Such costs shall include, but not be limited to, the costs of
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design, engineering, equipment, installation, operation and maintenance. The design and
engineering of all waste heat projects and the specifications for the equipment to be utilized in
connection therewith must be submitted to the Company for its approval prior to the
commencement ofconstruction. The Company's approval shall not be unreasonably withheld or
delayed. SMI agrees that the use of the waste heat and the inqtJlllllfion ofeqnipment ne"...essa.ry fer
its utilization will not be unreasonably interfere with the Company's operation of the MGP.

ARTICLE VI

BREACH.

6.1 Breach by Company. Upon the occurrence ofany of the following circwnstan~ each
constituting an "Event ofDefault" SM! shall have the right to (i) terminate this Contract or, (ii)
seek appropriate damages as permitted either at law, in equity or otherwise under this Contract

(a) Imposition ofCharges. The failure of the Company to fully reimburse
SMI within thirty (30) days ofwritten notice from SMI of the imposition of any assessment, fee,
or charge against SMI relating to the Project installation, maintenance, or operation which is the
obligation of the Company hereunder.

(b) Failure to Make Payments. The failure ofthe Company to make any
payment due to 8MI pursuant to .A_rtic!e VII hereofwithin thh'Tj (30) days after w...;r-.mno"tice
from 8MI demanding payment

(c) Failure to Operate or Maintain Consistent with Law. The failure ofthe
Company to bring the Project into compliance in allmaterial respects with all applicable Laws
within the time prescribed by any governmental agency or ifno time is prescribed by any
governmental agency, thirty (30) days after written notice from any governmental agency to the
Company or 8MI that the Company is not operating or maintaining the EOP and/or the Project in
compliance with applicable Laws or that the Company's operation or maintenance ofthe EGP
and/or the Project jeopardizes or delays 8MI from receiving or maintaining any necessary
permits to operate or expand the Landfill. Provided. however, that if the Company proceeds with
due diligence during the time periods mentioned in (i) and (ii) above to bring the BOP and the
Project into compliance with the applicable Laws and is unable to do so by reason of the nature
of the workinvolvoo, its time to do so shAll be ex.tended fur a period oftime du..~g which such
work could reasonably be accomplished with due diligence and continuity as long as such
extended period of time does not exceed the time pres"'libed by any governmental agency.

(d) Failure to Commence Operation. The failure ofthe Company to
commence Commercial Operation of the MGP with a 17.6 Mw capacity on or before December
31, 2007, unless such failure is caused by the acts or omissions of8MI or the time period to
commence construction has been extended pursuant to the provisions ofArticle XI of Section
11.2 hereof.

(e) Failure to Maintain InsuIance. Failure ofCompany to reinstate insurance
coverage required under Article vm Section 8.3 hereofwithin thirty (30) days after written
notice from either 8M! or the insurance carrier indicating that a required policy(ies) has lapsed.

13



(f) Breach QfContract. The Company's failure to perfonn any of its other
material obligations under this Contract within thirty (30) days after the receipt from SMI of
written notice ofsuch failure provided, however; that if the Company proceeds with due
diligence during such thirty (30) day period to cure such failure, and is unable to do so with;n the
thirty (30) day period by reason of the nature of the work involved, its time to cure the failure
~""o.11 "'. A ...t"....AM -rn.. a. ......~n.A n..f''';'ft''IA ,1"....;.... 1"1' , ..,1",;",'h cn'l'h J""'f"A. nn., l.4 ....IIII!lLlllftI"IIl~ ...kl•• l._ 1"Il -.._l:.t'Il!k_A
~.u.u.&... uw VA. ...w.u.u....,u, .l.U" g. t''''.&4V"",, v.a. ~"" ,... ..... .&.1.1.6 yyu..a...,...... 03"'''-'4.&, '-"'Wo&'W' 'wV U LVGaUUCl.U.1Y UIIlif' a.Y",,-,.u..tP.lIMJ,,-;;u.

with due diligence and continuity as long as such extended period of time does not, in SMI's
reasonable judgment, jeopardizes or delays SM!.from receiving or maintaining any necessary
permits to operate or expand the Landfill operations.

6.2 Breach by SMI. Upon the occurrence of any of the following circwnstances, each
constituting an "Event ofDefaulf' the Company shall have the right to «i) terminate this
Contract or, (ii) seek appropriate damages as permitted either at law, in equity or otherwise under
this Contract.

(a) Imposition ofCharges. The failure of SMI to fully reimburSe th~ Company
within thirty (30) days after written notice ofthe imposition ofany assessment, fee, or charge
against the Company relating to the Seneca Sit~ the Landfill, the Collection System or the Flare
which is the obligation ofS:MI hereund",J..

\.D} Failure to Make Payments. T'ne failure ofSMI to make any payment due
to the Company under this Contract within thirty (30) days ofwritten notice from the Company
demanding payment.

(c) Failure tQ Operate Of Maintain Consistentwitb. laW. The failure of8MI to
bring the Landfill, the Collection System and Flare into compliance in all material respects with
all applicable Laws within the time prescribed by any governmental agency Of, ifno time is
prescribed by any governmental agency, thirty (30) days ofwritten notice from any
governmental agency to SMl that SMI is not operating or maintaining the Landfill, the
Collection System or Flare in compliance with applicable Laws provided, however, that if the
SMI proceeds with due diligence during the time periods mentioned in (i) and (ii) above to bring
the Landfill. the Collection System or Flare into compliance with the applicable Laws and is
unable to do so by reason of the nature ofthe work involved, its time to do so shall be extended
for a. period of time during which such work couid reasonably be accomplished with due
diligence and continuity as long as such extended period of time does not exceed the time
prescribed by any governmental agency.

(d) Failure to Maintain Insurance. Failure ofSMI to reinstate insurance
coverage required under Article VITI Section 8.3 hereofwithin thirty (30) days after written
notice from either the Company or the insurance carrier indicating that a required policy(ies) has
lapsed.

(e) Breach ofContract SMrs failure to substantially perform any of its other
material obligations under this Contract within thirty (30) days after the receipt from the
Company ofwritten notice ofsuch failure provided, however, that ifSM! proceeds with due
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diligence during such thirty (30) day period to cure such failure, and is unable to do so within the
thirty (30) day period by reason of the nature of the work involved, its time to cure the failure
shall be extended for a period oftime during which such cure could reasonably be accomplished
with due diligence and continuity as long as such extended period of time does not extend the
time prescribed by any governmental agency, in the Company's reasonable judgment,
jeopardizes or delays the Company from receiving or maintaining any necessary Permits to
operate or e.xpand th~ Project.

ARTICLEVD

LFG PAYMENTS.

7.1 Payment Structure,

(a) LFG Payments. In consideration ofsupplying LFG to the EOP and the
MGP during the Term, ~

. Eachpayment shall be made to 8MT, by wire transfer or
Company check to such accotUlt or accounts as 8M! may specify (by written notice given the
Company) within ten (10) days following the calendar quarter ending on the last business day of
Marc~ June, September and December ofeach year during the Tenn and shall include the
payment calculated as aforesaid for all LFG supplied to the EGP and MGP for the quarter then
ended. In the event SM! fails to provide wire transfer instructions, payment shall be made by
check to the address listed in Section 12.6.

(b) For purposes of the following paragraphs, the term ''Year S" shall mean
the year commencing on the fifth anniversary date after the MGP first commences Commercial
Operation at a 6.4 Mw capacity subsequent to the completion ofPhase I, and the term ''Year 6"
shall mean the year commencing on the sixth anniversary date after the MOP first commences
Commercial Operation.

(c) Subsequent to Year 5, the Initial Base Rate will be adjusted annually to
reflect increases in the cost ofliving. The first adjustment shall occur for Year 6 and an
adjustment shall be made for each or partial calendar year thereafter during the Term. In the
event the "Consumer Price Index" published by the Bureau of Labor Statistics of the U. S.
Department of Labor, the then higher of either the Revised Price Index for Urban Wage Earners
and Clerical Workers (CPI-W) or the Consumer Price Index for all Urban Consumers (Cpr-U)
hereinafter called "cpr", or successor substitute index appropriately adjusted, reflects an increase
in the cost of living over and above such costs as reflected by such Price Index as it exists for the
first calendar month ofYear 5 (the "First Monthj, theI4 commencing with the first full calendar
month ofYear 6 and in each subsequent year during the Term, the Initial Base Rate for the
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ensuing year shall be increased to reflect increases in the cost of living over the cost of living for
the First Month. The Initial Base Rate for Year 6 and in each succeeding year during the Tenn
shall equal the Initial Base Rate multiplied by 50% of a fraction (which in no event shall be less
than 100%), the numerator ofwhich shall be the published CPI for the first calendar month of
Year 6 and thereafter the :fi...Y"St calendar month ofeach succeeding year of the Tenn, and ti.e
denominator ofwhich shall be the CPI for the First Month.

(d) Tax Credits. The Company shall: I with SMI the
value of any Internal Revenue Service, Section 45 tax credits; or any renewals or extensions
thereof, which it claims on its federal income tax returns as a result ofthe generation of
electricity at the MOP. The Company shall of any potential tax credits
available under the New York State Tax law which it claims on its New York State income tax
returns as a result of the generation ofelectricity at the MOP. In addition, the Company agrees
to with 8MI the net proceeds ofany sale of greenhouse gas credits
associated with the Project. In each case, the Company shall make a payment to 8M! for its
share of the value of the tax credits (or greenhouse gas credits) within 120 days ofhaving filed
its (the Company's) tax return for the year the tax credits (or greenhouse gas credits) are claimed.
The parties acknowledge that Project must be placed in service before January 1,2008 in order
to qualifY for Federal IRS Code Section 45 tax credits. Any sale ofgreenhouse gas credits by
Company to any affiliaie (entities controlling Company, controlled by Company or under
common control with Company) shall be valued at the greater offair market value and the actual
net proceeds.

(e) Payment ofAmounts. Except as specified in Section7.1(a). above, all
payments due and payable to SM! under this Contract shall be paid to SM! at the address set
forth in Section 11.6 oras otherwise may be specified by SM! (by written notice given the
Company).

7.2 Late Payments. Any payment due to SM! hereunder that is not paid within thirty
(30) days ofits initial due date shall be subject to a late payment penalty of6% and shall bear
interest from the initial due date to its date ofpayment at an annual rate of 6%.

ARTICLEVIll

Il't'DE:MNiFiCATiON AND INSlJ"KANCE.

8.1 General Indemnification. To the extent permitted by law, the Company and 8MI
each agree to indemnify, defeIU4 and hold harmless the other, its agents, officials, officers,
directors, and employees, from any and all losses, costs, expenses (including reasonable attorney
fees and accountant fees), claims, liabilities, actions, or damages, including but not limited to,
incidental, indirect, special or consequential damages, lost profits and similar claims, whether
based on contract, tort, strict liability or any other theory or fonn ofaction, even ifsuch party has
been advised the possibility thereofand any liability for personal injury or property damage to
third persons, arising out ofor in any way connected with (i) acts or omissions of the
indemnifying party or its employees, officials, agents, contractors and subcontractors in
constructing and operating the BOP, Project, the Company Site or the Landfill, (ii) any
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misrepresentation or breach of warranty by the indemnifYing party of any representation or
warranty set forth in this Contract; or (iii) any breach by the indemnifying party ofany of its
agreements, covenants or undertakings set forth in this Contract Such indemnification shall not
apply to claims, liabilities, actions, or other damages to the extent caused by any negligent or
deliberate act or omission on the pa.rt of the other pa.>ty or its employees, officials, agents,
contractors or subcontractors. In no event shall either party have any liability to the other party
for any exempla...../ or punitive damages. Additionally, there shall be no personalliabiIity on the
part of the officers ofSM! or the Company or any successors in interest or designees thereof,
with respect to any of the terms, covenants, and conditions ofthis Contract The indemnities set
forth in this Section 8.1 shall survive the termination or expiration ofthis Contract.

8.2 Environmental.

(a) The Company. The Company shall not, and shall not permit any ofits
agents, contractors, Subcontractors, or employees to, store, use, release, discharge, or deposit on
any portion ofthe Seneca. Site, the Landfill, the Company Site or the existing site ofthe BOP
("Old Company Site'') any Hazardous Materials except in accordance with applicable Law. The
Company acknowledges that Condensate may be classified as a Hazardous Material depending
on its constituents. The Company shall defend, indemnify and hold hannless SMI and SMrs
officials, employees, agents, and contractors from and &W'inst any claims, losses, liability,
damages, penalties, fines, costs, and expenses based on any failure of the Company or its agents,
contractors, Subcontr~tors or employ-ees to comply with any Law pertaining to the Environment
or to adhere to the terms of this Section 8.2 (a). The Company, after consultation with SM!, shall
undertake all measures necessary and appropriate to remediate any such failure, provided
however, that with respect to the Old Company Site, SMI acknowledges that no remediation will
be necessary provided that there are no problems noted in a Phase I environmental review
conducted after the Company vacates the Old Company Site. The indemnity of the Company set
forth in this Section 8.2 (a) shall survive the termination or expiration of this Contract

(b) SM!. Except for the Old Company Site, SM! understands and agrees that
solely by virtue ofentry upon the Seneca Site and the Landfill and the taking ofactions
authorized by or consistent with this Ctmtract, neither the Company nor any ofits agents,
contractors, subcontractors, employees, directors, or officers shall have, or shall be deemed to
have, in any way participated in the operation ofthe Landfill or assumed any liability or
obligation associated wT.h mat~ia1s ofany type Of description (including Hazardous Materials)
deposited, stored, or ~eceived on or within the Seneca. Site by any entity (including SMI) other
than the Company. Tne Company shail at no time have any control over or responsibility for the
disposal ofany wastes or materials at the Landfill. Except as expressly set forth in Section 8.2
(a) above and for those obligations ofthe Company to operate and maintain the EGP and/or the
Project in compliance with all Laws, SMI acknowledges and agrees that the Company shall have
no obligation to comply with any Law pertaining to the Environment with respect to the Landfill, or
for the removal or remediation thereofunless directly caused by the acts or omission ofthe
Company. Except as provided herein, under no circumstances shall the Company be responsible for
compliance with any Laws pertaining to the Environment or for conducting any investigatory,
removal or remediation actions (as those terms are defined in CERCLA) which results from
activities not caused by the Company. SMI shall defend, indemnify and hold harmless the
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Company and the Company's officials, employees, agents, and contractors from and against any
claims, losses, liabilities, damages, penalties, fines, costs, and expenses based on any failure of
SMI or its agents, contractors, Subcontractors or employees to comply with any Law pertaining
to the Environment or to adhere to the terms ofthis Section 8.2· (b).

8.3 Instu1u1ce.

(a) Uability. The Company and SMI covenant and agree to maintain
necessary and appropriate commercial general liability insurance in an amount not less than

combined single limit, with an excess liability policy ofat least which
excess coverage insurance may be umbrella coverage, covering injury to property or persons
which may arise as a result oftheir respective activities at the Landfill and the Company Site,
and naming the other party to this Contract as an additional insured. Each party shall provide the
other party with evidence ofsuch insurance prior to the commencement ofProject construction,
and the policies shall contain an endorsement to the effect that any cancellation or material
change affecting the interest ofadditional insured party shall not be effective until 30 calendar
days after notice to that party or in accordance with New York law, whichever period is longer.

(b) Casualty. The Company shall carry insurance (which during construction
ofthe P-TOject and alI Phases may be builders risk completed value fonn or other comparable
coverage) against all risks ofphysical damage, including loss by fire, flood., storm, earthquake,
vandalism, theft, and such other risks as may be included in the standard all-risk form of
coverage from time to time available, in an amount which is not less than the book value of the
Project, and which coverage shall be exclusive to the Proj~ and naming SMI as an additional
insw'ed.

(c) Employees. The Company and SMI shall each carry and maintain for its
employees workers compensation and employers' liability insurance as is required by New York
or federa1law. The Company shall require all ofCompany's contractors performing work at the
Project or entering the Seneca Site to obtain and maintain such required insurance.

(d) Automobiles. The Company shall carry automobile insurance for owned,
non-owned and hired vehicles. The minimum limit of liability carried on such insurance shall be
S1,000,000 for each accident, combined single limit for bodily injury and property damage.

(e) Deductibles. Any insurance required to be provided by the Company or
SMI pursuant to this Contract may contain deductibles ofnot greater than (i) for
commercial general liability insurance (ii) for property damage insurance on
machinery, fire and extended coverage; and (iii) .property damage in.sm'ance on
earthquake and flood, and may be provided by blanket, umbrella, or excess coverage insurance
covering the Project and other locations. The insured party will be responsible for the payment of
all deductlbles.

(f) Copies. The Company and SM! shall furnish each other with a duplicate
original or agent certified copy ofor certificate evidencing any and all current policies
maintained to satisfy the provisions ofthis Section 8.3. The Company and 8MI shall provide
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each other with copies ofcertificates ofrenewal ofany insurance required hereunder prior to the
expiration ofany required policy.

ARTICLE IX

TRANSFER AND CONDEMNATION.

9.1 Condemnation QfProject Should title Qf possession of the whole ofthe Project
be taken by a duly constituted authority in condemnation proceedings or should a partial taking
in the reasonable opinion ofthe Company render the remaining pQrtion ofthe Project l.Ulfit for its
intended use, then the Company may at its election terminate this Contract by notice tQ SM!
given within sixty (60) days from the date ofsuch taking; provided, that the Company shall then
have the same obligations as provided in Section 3.2 above.

9.2 Awards and Damages. The Company in its own name or in the name Qf SM!
shall be entitled to bring a separate claim against the condemning authority for all damages tQ
which it is entitled under the substantive law Qfthe State QfNewYoIk. All damages awarded
therefore shall belongto the Company except for amounts allocated to the land upon which the
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9.3 No Transfer. SMI covenants not to institutt; advocate, or pursue any
condemnation ofthe Project during the Term, except to the extent specifically agreed to by the
Company.

ARTICLEX.

REPRESENTATIONS, WARRANTIES, AND COVENANTS.

10.1 Rtmresentations. Wmanties. and Covenants ofSMI. 8MI hereby represents,
warrants, and covenants tQ and with the Company that as of the date ofexecution of this Contract
and thereafter:

fA) ]:<v;Qt..... l"... ~MT;Q a N\rpn....tin... A111u n ..,..".... ~.,....:1 .,..HA1" _~...:.... n ..A:_
\_~ ~"&.A."'._""'__• _........... & ... ... _&W......v ..... ..... w..I.J V.l.~c."""", Yu.LlU.l~ """A.I.~""""'6' Cll.J"U.I.J,.I.

good standing under the laws of the State ofNew York. 8MI has the power and lawful authority
to enter into and perform. its obligations under this Contract and any other documents required by
this Contract to be delivered by 8MI (collectively the "SMI Documents").

(b) Authorization. The execution, delivery, and performance by 8MI of its
obligations under this Contract and under the 8MI Documents have been duly authorized by all
necessary corporate action, do not and will not violate any provision oflaw, and will not violate
any provision ofits articles ofincorporation, by-laws or any similar docwnent or constitute a
material default under any agreement, indenture, or instrument to which it is a party or by which
its properties may be bound Qr affected.
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(c) Validity ofDocuments. The Contract and the 8MI Documents when duly
executed and delivered, will constitute valid and legally binding obligations of8MI enforceable
in accordance with their terms, except as such enforceability may be limited by (i) bankruptcy,
imlo1vP.ncw_ or other g1mitar laws affectina the enforcement ofcreditors' rillhts lZenerallvor. (ii)
--_. ---", -- - --- ---- --_. - ---- ----Q --- - ----- - ------- -- -- - --. --- --,.,------ "wi' ----- -" ",--,

application ofgeneral principles of equity including availability ofspecific performance as a

(d) Litigation. Except for the application to expand the Landfill, there are no
actions, suits, or proceedings pending or, to the best ofSMI's knowledge, threatened against SM!
or any ofSMIts properties before any court or governmental department, commission, board,
bureau, agency, or instrumentality that, ifdetermined adversely to 8MI, would have a material
adverse effect on the transactions contemplated by the SMI Documents

(e) Title. SMI has good and marketable title to, and the right to sell, the LFG
to be delivered. hereunder free and clear ofall liens, encumbrances and claims whatsoever~

10.2 Representations. Warranties. and Covenants of the Company. The Company
hereby represents, warrants, and covenants to and with 8M! as of the date ofexecution ofthis
Contract and thereafter:

ta) Existence. The Company is a limited liability company duly organized,
validly existing, and in good standing under the laws of the State ofNew York. The Company
has the power and lawful authority as a limited liability company to enter into and perform its
obligations under this Contract and any other documents required by this Contract to be
delivered by the Company (collectively the "Company Documcmtsft

).

(b) Authorization. The execution, delivery, and performance by the Company
of its obligations under this Contract and under the Company Documents have been duly
authorized by all necessary limited liability company action, do not and will not violate any
provision oflaw, and do not and will not violate any provision ofits operating agreement or
articles oforganization or any similar document or result in a material breach o~ or constitute a
material default under any agreement, indenture, or instrument to which it is a party or by which
it or its properties may be bound or affected.

(c) Validity ofDocuments. The Contract and the Company Documents when
duly executed and delivered, will constitute valid and legally binding obligations of the
Company enforceable in accordance with their terms, except as such enforceability may be
limited by (i) bankruptcy, insolvency, or other similar laws affecting the enforcement of
creditors' rights generally or, (li) application ofgeneral principles ofequity including availability
ofspecific performance as a remedy.

(d) Litigation. There are no actions, suits, or proceedings pending or to the
best of the Company's knowledge or threatened against the Company or any of its properties
before any court or governmental department, commission, board., bureau, agency, or
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instrumentality that, ifdetermined adversely to it, would have a material adverse effect on the
transactions contemplated by the Company Documents.

10.3 Re»resentations and Warranties - General. Each party acknowledges that its
representations and warranties as set forth above will be relied upon by the other in entering into
and performing under this Contract. The representations and warranties contained in this Article
shall survive the termination of this Contract.

ARTCILEXI

MISCELLANEOUS PROVISIONS.

11.1 Effective Date. This Contract shall become an effective, binding agreement as of
the date first mentioned above.

11.2 Force Majeure. Should the performance ofany act required by this Contract to be
performed by either SMI or the Company (except for the obligation to make payments) be
prevented or delayed by reason ofany acts ofGod, strike.lock-out, labor problem.s. inability to
secure materials, delay in the issuance oflicenses, permits or other necessary authorizations for
the siting, construction, operation or maintenance ofthe Project or the Landfill, change in
govemmentallaws or regulations, or any other cause beyond the reasonable control ofthe party
required to perfonn the act including: (i) the failme of the New York State Electric & Gas
Corporation (NYSEG),its successors or affiliates. to interconnect the·MGP with the NYSEO
distribution system or (ti) the failure ofthe Landfill to obtain permit expansions or to continue to
produceLFO through no fault ofSMI, and ifsuch prohibition or delay could not have been
avoided by the exercise ofreasonable foresight or overcome by the exercise ofreasonable
diligence. The party claiming force majeure shall notify the other party in writing within ten (10)
days of the occurrence ofthe event and shall use all reasonable efforts to reswne performance as
soon as possible.

11.3 Assignment and Subgrant. Exceptas elsewhere provided in this Contract, the
Company may not, without first obtaining the prior written consent ofSM~ sell, assign, transfer
any or all ofits rights, title, interestst or obligations inJ on, tOJ and under this Contract and the
Project.

11.4 Actions by the Company. Whenever any action is required or permitted to be
taken by the Company under the terms ofthis Contract, such action may be taken and performed
by any authorized officer, directorJ or other representative of the Company or authorized agent of
the Company.

11.5 Actions by SM!. Whenever any action is required or permitted to be taken by
SMI under the tenns of this Contract, such action may be taken and performed by any authorized
officer, director, or other representative ofSMI or authorized agent of SM!.

11.6 Notices. All notices or other communication required or permitted hereunder shall
be deemed given when received and, unless otherwise provided herein, shall be in writing, shall
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be sent by nationally recognized overnight courier service or sent by registered or certified mail,
return receipt requested, deposited in the United States mail, postage prepaid, addressed to the
parties at the addresses set forth below, and shall be deemed received upon the sooner of (i) the
date actually received; or (ii) the fifth business day following mailing by registered or certified
--- - ~,

IDall.

To The Company: .Seneca Energy II, LLC
Peter H. Zeliff, President and CEO
2917 Judge Road
Oakfield, New York 14125

With a copy to: Horizon Power, Inc.
Kevin D. Cotter, Managing Director - Assets
6363 Main Street
Williamsville, New York 14221

Telephone: (716) 857-7631
Fax: (716) 857-7445

To SMI:

With a copy to:

Seneca Meadows, Inc.
c/o Mr. Donald R Gentilcore Jr.
1786 Salcman Road
Waterloo, New York 13165

Thomas 1. Fowler, Esq.
General Counsel
IESI Corporation
2301 Eagle Parkway
Suite 200
Fort Worth, TX 76177

Notice ofchange ofaddress shall be given by written notice in the manner detailed in this
Section.

11.7 Successors and Asshms. All the terms and provisions of this Contract shall be
binding upon, inure to the benefit of, and be enforceable by the successors and permitted assigns
of the parties hereto. This agreement and each ofthe rights and obligations ofthe parties
hereunder may not be assigned without the prior written consent ofthe other party, which
consent shall not be unreasonably withheld or delayed.

11.8 Construction ofContract.

(a) Governing Law. The terms and provisions of this Contract shall be
construed in accordance with the laws of the State ofNew York without regard to its conflicts of
laws provisions.
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(b) Jurisdiction and Venue. Any suit, action or proceeding seeking to enforce
any provision of, or based on any matter arising out ofor in connection with this Contract or the
transactions contemplated hereby may be brought in any state court in Seneca County, New
v"..... hp ~_ 09"" ; ....1-..1 ~nll'rt lnt'j:\tf.A in tlu'! ~btp nfNpUT Vn!"lr ltntl lOa..." nftnp na1"tipc "PrPhv.I. V~A V.L .LLI. a.l.J,.1 .L""""V&1oIoI. ........,~ ... a ..__ ....... -- __..v _ ..... _.T .. _ ...-, ~_ ....-- _ .. -..- r---w ......_..--J

consents to the jurisdiction ofsuch cowis (and of the appropriate appellate courts therefrom) in
any such suit, action Of proceeding and irrevocably waives, to the fullest extent permitted by
Law, any objection which it may now or hereafter have to the laying of the venue ofany such
suit, action or proceeding in any such court or that any such suit, action or proceeding which is
brought in any such court has been brought in an inconvenient forom. Process in any such suit,
action or proceeding may be served on any party anywhere in the world, whether within or
without the jurisdiction ofany such court.

(c) Intemretation. The parties agree that the terms and provisions ofthis
Contract embody their mutual intent and that such terms and conditions are not to be construed
more liberally in favor of, nor more strictly against, either party. To the extent the mutual
covenants of the parties under this Contract create obligations that extend beyond the termination
or expiration of this Contract, the applicable provisions ofthis Contract shall be deemed to
survive such termination or expiration for the limited pwpose ofenforcing such covenants and
obligations in accordance with the terms ofthis Contract.

(d) Partial Invalidity. Ifany term or provision ofthis Contract, or the
application thereofto any person or circumstances, shall, to any extent, be invalid or
unenfol'Ceable, the remainder ofthis Contract or the application ofsuch term or provision to
persons or circumstances other than those to which it is held invalid or unenforceable, shall not
be affected thereby_ and each remaining term and provision ofthis Contract shall be valid and
enforceable to the fullest extent permitted by law.

(e) WmVel" of Jury Trial. Each ofthe parties hereto hereby irrevocably waives
any and all right to trial by jury in any legal proceeding arising out ofor related to this Contract
or the transactions contemplated hereby.

11.9 Counterparts. This Contract may be executed in counterparts, each ofwhich shall
be deemed an original and all ofwhich, when taken together, shall constitute one and the same
instrument.

11.10 Entire Contract. The provisions of this Contract and the attached Exhibits
constitute the entire understanding and agreement between the parties regarding the construction,
operation and maintenance of the Project, supersede entirely all prior understandings, agreements
or representations regarding the subject matter hereof, whether written or oral, and may not be
altered or amended except by an instrument in writing signed by the parties.

11.11 No Partnership. Nothing contained in this Contract shall be construed to create
any association, trust, partnership, or joint venture or impose a trust or partnership, duty,
obligation, or liability or an agency relationship on, or with regard to, either party. Neither party
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hereto shall have the right to bind or obligate the other in any way or manner unless otherwise
provided for herein.

11.12 Waiver. No failure or delay ofany party to exercise any power or right under this
Contract shall operate as a waiver tl'1ercot: nor shall any single or panial exercise ofany S""l.1ch
right or powert or any abandonment or discontinuance ofsteps to enforce such right or powert
preclude any other or further exercise thereofor the exercise ofany other right or power.

11.13 Confidential Infonnation. Except as reqUired by applicable lawt neither party
shall, without the prior written consent of the other party, disclose any Confidential Information
obtained from the other party to any third parties other than to any lender and prospective lender
for the Project, consultants, or to employees who have agreed to keep such info'rmation
confidential as contemplated by this Contract and who need. the information to assist either party
with the rights and obligations contemplated herein.

11.14 TbirdPartv Beneficiaries.< This Contract is intended to be solely for the benefit of
the parties hereto and their permitted successors and permitted assignees and is not intended to
and shall not confer any rights or benefits on any other third party not a signatory hereto; except
as provided with respect to any lender, which Iender(s) shall be deemed capable ofenforcing the
rights and interests granted Iender(s) herein.

11.15 AttorneY Fees. The prevailing party in any litigated dispute between the parties
arising out of the interpretation, application or enforcement ofany provision of this Contract
shall be entitled to recover all of its reasonable attorneys' fees.

11.16 Discrimination. During the performance of this Contract, the Company agrees as
follows:

(a) It will not discriminate unlawfully against any employee or applicant for
employment because ofrace, religion, color, sex, or national origin.

, (b) The CompanYt in all solicitations or advertisements for employees placed
by or on behalfof the Company, will state that it is an equal opportunity employer.

(0) Notices, advertisements. and solicitations placed in accordance with
Federal law. rule. or re2Ulation shall be deemed sufficient for the numose ofmeenna the.. , _ . _. - -. ~--Jl~-- --------g.-~

requirements ofthis section.
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IN WITNESS WHEREOF, the parties have executed this Contract as set forth below.

Seneca Meadows, Inc.

//J/
By: p~~;;N~ Z ....~T •• ~ •••pn07J. l'OWler, vIce neslaent

Seneca Energy II, LLC.
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