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PREAMBLE

This report sets forth recommendations for how environmental justice can be incorporated into permit review,
State Environmental Quality Review Act procedures, and some components of the New Y ork State Department of
Environmental Conservation’s (DEC) enforcement, public participation and grants programs. This report and public
comment generated from this report will serve as the basis for future DEC policy related to environmental justice.

In 1998, various parties interested in environmental justice, including a number of environmenta justice advocates
and community representatives from around New Y ork State, met with former DEC Commissioner Cahill to express their
concern over environmental justice issues. Among those represented were residents from minority and low-income
communities concerned about actual and potential adverse environmenta impacts in and around their communities.
Concerns raised by interested parties included, but were not limited to: the lack of meaningful public participation by
minority or low-income communities in the permit process; the unavailability or inaccessibility to the public of certain
information early in the permit process; and the failure of the permit process to include environmental justice concernsin
the environmental impact assessment review. Other concerns that were raised related to the equitable distribution of
green benefits to minority and low-income communities; lack of consistent, effective enforcement in al communities
againgt violators of the Environmental Conservation Law; and issues related to environmentd justice and Native
Americans.

In response to the concerns raised by the parties interested in environmental justice, former Commissioner Cahill
established the New Y ork State Department of Environmental Conservation Environmental Justice Advisory Group
(Advisory Group). The Advisory Group was asked to develop recommendations to incorporate environmental justice into
the DEC permit process and recommendations for a strategic environmental justice plan.

In preparing this report, the Advisory Group received considerable input from: interested citizens through a series
of public meetings, from DEC staff; and through the broad range of expertise and diverse view points of the Advisory
Group members themselves The Advisory Group served as a decision-making body for this report. It had responsbility to
make decisions regarding various issues which came before it, including: the selection, characterization, and comparison of
issues and solutions; the identification of priorities; and the selection of strategies, which are presented to Commissioner
Crotty. When making decisions, the Advisory Group sought the most broad, inclusive and informed consensus possible.
When a consensus was not reached, decisions were based on the will of the majority. Each Advisory Group member was
given the opportunity to submit a supplemental letter addressing these or other comments regarding the report. The letters
are contained in the appendix of this report.

Former Commissioner Cahill’ sinitiative to establish the Advisory Group, and the confirmation and support of the
Advisory Group’s mission by Commissioner Crotty, demonstrates the importance the DEC places on addressing
environmental justice concerns. Therefore, it iswith great pleasure that the Advisory Group presents this report to
Commissioner Crotty.

FOUNDATION FOR ENVIRONMENTAL JUSTICE POLICY DEVELOPMENT

Environmental Justice became a national issue in 1982 when approximately 500 demonstrators gathered in
Warren County, North Carolina, to protest the siting of a polychlorinated biphenyl (PCB) landfill in a predominately
African-American and low-income community. This protest led to severd studies pertaining to environmentd justice and
two magjor environmental conferences, which further increased awareness of environmental justice issues. As aresult of
these studies, conferences and the fundamental questions raised by grassroots organizations concerning the fairness of
environmental protection policies in the United States, government policymakers at multiple levels became sensitive to and
involved in environmentd justice matters.



In 1998, former Commissioner John P. Cahill met with environmental justice advocates to discuss environmental
New York State issues from an environmental justice perspective. The meetings provided the DEC the opportunity to
listen to the concerns of New Y ork State residents living in minority or low-income communities and explore how DEC
could address these concerns.

Subsequently, the DEC began incorporating environmental justice concepts into environmental decision making.
On October 4, 1999, Commissioner Cahill formalized the DEC' s efforts and announced the creation of a new program to
address environmental justice concerns and ensure community participation in the state's environmental permitting
process. Commissioner Cahill named an environmental justice coordinator to develop and oversee the DEC's
Environmental Justice Program; coordinate efforts to develop and implement short-term and long-term environmental
justice policy; and assist the Office of General Counsdl with legal matters related to environmenta justice. The
coordinator aso represents the DEC in its dealings with interested parties on environmental justice matters and chairs and
directs the Environmenta Justice Advisory Group. Two environmental analyst positions were added in the Division of
Environmental Permits, onein Albany and onein New Y ork City, to address environmental justice issues in the permitting
process. Additional staff has aso been added.

Also, in 1999, the DEC received a United States Environmental Protection Agency State and Tribal
Environmental Justice Grant to assist in developing a comprehensive environmenta justice program and policies. The
grant addresses these elements: (1) formation of an environmenta justice Advisory Group; (2) development of an
environmental justice permit policy with guidelines for addressing environmental justice permitting issues; (3) enhancement
of the DEC website; (4) conducting a series of public meetings throughout the State to identify environmentd justice
concerns; and (5) recommendations for a strategic environmental justice plan. The DEC supplements the grant with
additiona money and funds the Environmental Justice Program.

Pursuant to the United States Environmental Protection Agency State and Tribal Environmental Justice Grant, the
Advisory Group was assembled and began mesting in January 2000. The Advisory Group met amost monthly and held
several public meetings to gather information for this report. The public meetings were held in Syracuse, Buffalo, New
York City, Albany and the Onondaga Nation and enabled the Advisory Group to listen to the concerns of minority and
low-income communities as well as others affected by environmental issues from an environmental justice perspective.
The public meetings were a valuable tool for gathering information and a positive learning experience for the Advisory
Group, the DEC and the attendees as al groups learned to listen and work together to address environmental justice.

In March 2001, Erin M. Crotty succeeded John P. Cahill as Commissioner of the DEC. Commissioner Crotty’s
strong support of the Advisory Group and the DEC’s Office of Environmental Justice ensures the continuation of DEC's
work to achieve and maintain environmental justice with respect to the development, implementation, and enforcement of
environmental laws, regulations, and policies administered by the DEC.

THE NEW YORK STATE DEC ENVIRONMENTAL JUSTICE ADVISORY GROUP

The Advisory Group consists of 18 appointed members and six advisors, including federal, state and local
environmental and public hedth officias, environmental justice advocates, environmentalists, an Indian Nation
representative, business representatives, and an academician. Some members elected to name substitutes. See Appendix
1 of thisreport for alist of members, advisors and substitutes. Each member, advisor and substitute brought expertisein a
particular areathat contributed toward the development of the report and the recommendations contained herein. The
professionalism and dedication of each member, advisor and substitute enabled the group to identify and discuss complex
environmental justice concepts and devise the following recommendations to address environmental justice. Other
individuals participated in the report development but were unable to continue throughout the entire devel opment process.
Their contributions are acknowledged.



ENVIRONMENTAL JUSTICE DEFINED

Environmental Justice is meant to ensure the fair treatment and meaningful involvement of al people regardless of
race, color or income with respect to the development, implementation, and enforcement of environmental laws,
regulations, and policies.

RECOMMENDED POLICY STATEMENT

DEC'smission, as stated in Section 1-0101 of the New Y ork State Environmental Conservation Law, isto
"conserve, improve, and protect its natura resources and environment, and control water, land and air pollution, in order to
enhance the hedlth, safety and welfare of the people of the state and their overall economic and socia well being.”

To the greatest extent practicable and permitted by law, the DEC should make achieving environmenta justice
part of its mission. It should ensure integration of environmental justice into its programs, policies, regulations, legidative
proposals and activities and address, as appropriate, disproportionate adverse environmental impacts on minority
populations or low-income populations. It should enhance the meaningful opportunity for al people of the state of New
York, regardless of race, color or income, to participate in DEC decision making affecting the environment and enjoy
proportionate funding and environmental benefits.

PURPOSE AND SCOPE

The recommendations contained in this report are intended to ensure that DEC’ s environmental permit process
and other programs are open and responsive to environmental justice concerns. The recommendations are based on
currently available information and resources. These recommendations should be reviewed regularly and revised as
necessary in consideration of evolving environmental justice issues and programs and to reflect the best available
environmental protection information and resources.

This report is advisory and is intended only to improve the management of the DEC and is not intended to, nor
does it create, any right or benefit, substantive or procedural, enforceable at law or equity by a party against the state of
New Y ork, its agencies, its officers, or any person.

KEY POLICY RECOMMENDATIONS

Recommendations for I ncor porating Environmental Justice Into the DEC Permit Process Generally

1 Permits Applicable Under these Recommendations

The environmental justice policy will apply to permits administered under Article 70 of the Environmental
Conservation Law (ECL) and Title 6 of the New Y ork Code of Rules and Regulations (NY CRR) Part 621. Any
application for anew permit that is classified as a major project (see 6 NY CRR Part 621.4) from the programs identified
below or an application for a magjor modification of an existing permit from the same programs should be subject to the
environmental justice screening process. The programs which will be the subject of areview for environmenta justice
impact are:

*Air Pollution Control - 6 NYCRR Parts 201, 203 & 215

*Coastal Erosion Management - 6 NY CRR Part 505

*Freshwater Wetlands - 6 NY CRR Part 662 & 663

*Hazardous Waste Management Facilities - 6 NY CRR Part 373

sLiquified Natural Gas and Petroleum Gas Facilities - Title 15 of ECL (Article 23)
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*Mined Land Reclamation - 6 NY CRR Parts 420 through 426

*Siting of Industrial Hazardous Waste Facilities- 6 NY CRR Part 361

*Solid Waste Management Facilities- 6 NY CRR Part 360

«State Pollutant Discharge Elimination System (SPDES) - 6 NY CRR Parts 750 through 758
Tidal Wetlands - 6 NYCRR Part 661

*Trangportation of Water by Vessd - Title 15 of ECL (Article 15)

*Use and Protection of Waters - 6 NY CRR Part 608

*Waste Transporter Permits - 6 NY CRR Part 364

*Water Qudity Certifications - Section 401 of the Clean Water Act, 6 NY CRR Part 608
*Water Supply - 6 NYCRR Part 601 & 602

*Wild, Scenic & Recreationa Rivers - 6 NY CRR Part 666

Permit renewals defined as the reissuance, recertification or extension of any permit for previoudy approved
activities which will be continuing on the same site without material change are not covered by the general permit
recommendations in this report but are addressed separately later in this report.

2. Educate DEC Staff and Permit Applicants on Environmenta Justice

While the concept of environmental justice has been around for nearly two decades, many are unfamiliar with
environmenta justice concerns. As afirst step, the DEC should develop atraining curriculum to educate and familiarize
staff with environmental justice issues facing minority, low-income and Native American communities. The training
should provide fundamental environmental justice information, including background; terminology; issues, Acts &
Authorities; tools which can be used to identify and address environmental justice concerns; and other information as
appropriate. Additionaly, such information should be made available on the DEC website as areference tool. The
training should be offered to designated staff in each of the DEC' s divisons and offices. Environmental Justice training is
critical to achieving environmental justice and can help to improve DEC operations through better understanding of
environmental justice issues and concerns facing these communities.

The DEC should provide each permit applicant with fundamenta information on environmental justice, including
information on DEC policy and procedures related to permitting and environmenta justice. The information should be
given to applicants early in the permit application process, either at the pre application stage, if applicable, or during the
application stage. The DEC should encourage applicants further to educate themselves on environmental justice generaly
and on specific environmenta justice concerns, if any, in communities surrounding a proposed action.

3. Make Information More Widely Available to the Public, Including Minority or Low-income Communities

The DEC and other state agencies are required to make certain information available to the public pursuant to the
Freedom of Information Law (“FOIL"). While the DEC complies with this law, the process for obtaining information
pursuant to FOIL is not well understood and is often time-consuming. Furthermore, due to the volume of requests
received by the DEC, the public may not receive requested information on a particular permit application with sufficient
time to review it and participate in the permit process. In order to empower the public and enable al citizens to
participate meaningfully in environmental decison making, the DEC should make al information available to the public,
pursuant to FOIL, readily accessible, either upon receipt by the DEC or soon thereafter to ensure sufficient opportunity
for public review. The DEC should use a variety of tools, including, but not limited, to the ones listed below, to make
information available.

(@] Written Public Notice - Written public notice should be used to distribute official announcements and

information about agency decisions and project activity. Both the form and substance of such notices
should be considered. The State’ s Uniform Procedures law and regulations require the DEC to publish a
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detailed public notice of complete application in the Environmental Notice Bulletin and require the permit
applicant to publish a notice of complete application in a newspaper for mgor projects. While these
requirements are intended to provide the public with adequate information on a mgjor project, it has not
always been seen to be sufficient.  Public notices containing key project information should be
disseminated early in the permit process and utilized frequently to provide an opportunity for public input in
the decision making process. In order to ensure that the public notices reach the intended audience,
public notices should be written in plain language and trandated into other languages, where demographic
information indicates that a significant percentage of the population of the minority or low-income
community speaks a language other than English. Public notices should be published in a conspicuous
section of local newspapers including, where possible, community-based newspaper and newdletters.

The DEC should develop alist of local newspapers, community organizations, local libraries, churches and
other entities identified by the public. Public notices should be distributed to these organizations regularly
viamail, electronic mail or other such method.

Repositories - Repositories provide the public with readily accessible information about project activity.
However, since repositories are resource-intensive, they may not be appropriate for all project actions.
Where a proposed action may affect a minority or low-income community and where there is sufficient
public interest, the DEC should encourage applicants to create an action-specific repository near the
proposed action site to alow public review of information, including: studies, reports, mesting presentation
materias, media releases and other information. The DEC and permit applicant should consult local
communities to determine and publicize the location of the repository and the public should be notified of
the location. Repositories may be standalone facilities or they may be located in public libraries,
community board offices, DEC or other governmenta offices, or other appropriate placesin or near the
affected communities. Repositories should be accessible by public transportation if available, and open to
the public during day or evening hours.

Mailing lists - Mailing lists can be used to distribute information on hearings, public meetings, project
proposas, workshops and other information to both broad and target audiences. They also ensure that
information reaches the intended audience. The DEC and permit applicants should use Geographic
Information Systems, such as the DEC Environmental Navigator, and other means to identify key parties
interested in environmental justice, with afocus on identifying and reaching out to minority or low-income
communities throughout New York State. Mailing lists including individuals, organizations and other
interested parties should be maintained by the DEC and updated to ensure that critical information
reaches interested parties.

DEC website - The DEC website at www.dec.state.ny.us enables the DEC to post information about its
offices, programs and policies. The website, launched on April 4, 1997 with 300 pages, has grown to
approximately eight thousand pages. In addition to general information, the DEC posts many of its
publications on the web and continues to add information. The website also publishes DEC staff contact
information enabling users to contact staff directly via E-mail to request information. While the DEC's
effort to post information has been commendable, the DEC should grestly expand the amount of
information available to the public on the website. In order to accomplish this quickly and effectively, the
DEC should inventory the public information collected and maintained, then develop a plan to post as
much information as practicable on the website. In order to further this recommendation, the
Environmental Justice Advisory Group provided written support for DEC’ s grant application proposa to
implement aweb portal of records repositories that are frequently requested by the public, allowing
immediate records access by the public.
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Where appropriate, the DEC should require public document submission in eectronic form. This would
enable the DEC to readily place the information on its website.

In addition to the information maintained by the DEC on its website, permit applicants that have their own
web sites should be encouraged to post environmental information related to their applications.

Public Mestings - Public meetings provide a forum for the exchange of information between agencies,
permit applicants and interested persons. Where a proposed action may affect a minority or low-income
community and where there is sufficient public interest, the DEC and the permit applicant should schedule
public meetings to accommodate all interested parties affected by the proposed action, including minority
or low-income community residents. Sufficient advanced notice of public meetings should be given. The
meetings should be held at a location within the potentidly affected community and accessible by public
transportation; meetings should be held at various times throughout the day to accommodate the public,
including the evening if suggested by the community. Whenever possible, the DEC should consult with
local representatives prior to scheduling a public meeting. This should avoid scheduling conflicts and
ensure that meeting logistics meet the needs of the intended audience. Trandation services should be
provided when necessary to enable the non-English speaking public to participate in the meeting. Public
meetings should be structured to achieve the most effective exchange of information. While certain
public meetings, such as public hearings are structured to allow and record comments from alarge public
audience, other meeting structures may include smaller group discussions and panel discussions.

Workshops - In order to promote meaningful public participation, the DEC should develop severd
workshops intended to educate minority or low-income communities in environmental law, policy and
procedure, including grant opportunities, application procedures and the permit process. Development of
the workshops should be a collaboration between DEC, other sponsors and representatives from minority
or low-income communities. Such collaboration will promote a successful workshop which targets and
reaches the minority or low-income community audience, and provides useful information to address
environmental justice concerns.

Toll Free Hotline - Accessto information is a critical component of environmental justice. In order to
enable minority or low-income communities to access DEC's public information, the DEC should pilot a
toll free environmenta justice hotline for use in New York State. The hotline will enable minority and
low-income communities to access the Office of Environmental Justice during business hours and avoid
long distance charges. The DEC should pilot the hotline for a 6 month period to evauate its usefulness.
During the pilot period, DEC should extensively publicize the hotline.

4, Enhance Public Notice and Public Participation Procedures

State law and regulations require public notice and public participation at major milestones throughout the
permitting process. Although these opportunities exist, such opportunities should be enhanced to ensure meaningful public
participation by all people of the state of New Y ork, including minority or low-income communities, which may be
affected by a proposed action.

@)

Review and Enhance DEC Public Notice and Public Participation Procedures to Ensure More
Meaningful and Effective Public Dialogue - Early and regular public involvement is a critical eement of
an effective public participation program. The DEC should review its public notice and public
participation procedures and enhance as appropriate to include early and regular public involvement
throughout the permit process and enable meaningful participation by minority or low-income
communities. DEC public participation procedures should include: effective mechanisms to disseminate
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information to interested parties with a focus on minority or low-income communities; sufficient time for
review of al application information for a proposed action and expanded opportunities for public
comment. Currently, the Environmental Notice Bulletin is published and distributed eectronicaly viathe
Internet. Asaresult of such distribution practices, the bulletin may fail to reach individuals potentialy
affected by a particular project. The Advisory Group recommends that the DEC identify key community
organizations, religious organizations, libraries and other public places in where such critical information
can be made available.

Issue Public Notice Upon Department Receipt of Permit Application - The DEC should notify the public
upon receipt of permit applications.

The Uniform Procedures Act requires that the DEC and permit applicant publish a notice of complete
gpplication in the Environmental Notice Bulletin and local newspaper. However, the notice of complete
application may occur long after the project is introduced to the Department. Therefore, the Advisory
Group recommends that the DEC inform the public of a proposed project earlier in the permit review
process. Specificaly, the Advisory Group recommends that the DEC publish a notice of proposed action
in the Environmenta Notice Bulletin upon initia receipt of permit applications within the regulatory
programs to be covered by this recommended environmental justice policy. Furthermore, the Advisory
Group recommends that al appropriate application materia be made available to the public at this time.
This early notification will alow the public more time to review and eva uate available information.

Encourage Applicants to Conduct Meaningful and Effective Public Participation Programs - The DEC
should encourage applicants to conduct meaningful and effective public participation programs that
educate the public, gather information from the community and provide meaningful opportunities for the
exchange of information. Public participation programs should begin early in the permit application
process, giving the public the greatest opportunity to participate in decision making regarding projectsin
their community, and should continue throughout the permit review process. Permitted facilities should
consider public outreach and informational exchange beyond the permit review process.

Although not required by regulation, the DEC should encourage applicants to use a variety of tools to
exchange information with the public. Using various tools should enable the applicant to reach concerned
parties, including minority or low-income community resdents. Examples of such tools include
introductory notices, project newdetters, presentations, facility tours, news conferences, information
brochures, community interviews, focus groups, telephone contacts and hotlines, informa meetings, citizen
advisory groups and workshops.

In order to identify effectively and resolve environmental justice concerns related to a proposed action,
the DEC should encourage applicants to engage community representatives in dialogue, consensus-
building and cooperative problem solving early in the permit approva process and throughout. The DEC
should encourage applicants to demonstrate, in writing, whether they have identified environmenta justice
concerns related to a proposed action, and, if so, develop a written plan to address these concerns and
implement the plan.

Provide Technical Assistance Grants - The Advisory Group recommends incorporating a Technical
Assistance Grant (TAG) program into the DEC permitting process. The TAG program would provide
grants to assist community groups to review, evaluate, and provide comments on action- specific
information developed by the State and the applicant relating to the DEC permit application. The DEC
should pursue funding mechanisms for the grants. Eligibility criteria should be established to include, and



give preference to, community groups. This proposed TAG program should not apply to any proceeding
where funding for community participation is aready provided (for example, Article X power plant
applications).

5. Encourage Alternative Dispute Resolution to Resolve Conflicts During the Permit Process

The goal of aternative dispute resolution (ADR) isto assist partiesin reaching a mutualy acceptable decision or
agreement. ADR requires the sharing of information, addressing serious disagreements, and reducing contentiousness.
Further, it requires that the parties design the appropriate procedures for their deliberations with the goa of reaching an
agreement. Not al disputes involving environmental justice issues are suitable candidates for ADR. However, where
appropriate, thistool can help address and resolve complex environmental disputes.

In recent years, significant attention has been directed to using ADR procedures in place of traditional conflict
resolution such as forma adjudicative hearings or litigation. ADR techniques including mediation, arbitration, settlement
conferences, and neutra evauation, and have been employed at both the state and federa level to address environmental
issues. Beginning in 1996, the DEC implemented an environmental ADR program. The DEC Office of Hearings and
Mediation Services offers mediation and other forms of ADR to resolve environmenta disputes that involve a DEC
permit, license, order, contract, or other matter pertaining to the authority and jurisdiction of DEC. Sometimes, however,
instances arise where a dispute exists tangentialy to a DEC action, for example, permits from DEC are required for a
project but other governmental permits are the mgjor focus of the dispute. Those cases are evaluated by the DEC and
handled on a case-by-case basis. Where a dispute arises between a community and a regulated entity unrelated to a
specific action under DEC authority, the parties may engage the mediation services of a private mediator, independent of
the DEC.

The Advisory Group, as part of its consideration of procedural reforms to address environmental justice issues,
evauated the use of ADR. This evauation arose, in part, from a concern that traditional methods of dispute resolution
have not satisfactorily addressed environmental justice concerns. The Advisory Group views ADR asameansto raise
and address environmental justice matters at the initial stages of the permitting process. Furthermore, when ADR is used
at an early stage, it can reduce transaction costs and avoid delays caused by litigation and formal adjudication. If
effectively employed, ADR will shift the focus of the decision making to the applicant and the community engaged in the
ADR process, ultimately giving greater opportunity for public involvement.

ADR should be regarded as an option for applicants and communities to resolve issues privately before a neutral
third party. ADR should be utilized only where appropriate and should not be considered a procedural mandate.
Furthermore, those who are not interested in achieving consensus should not regard ADR as a mechanism to simply delay
permit application review.

The Advisory Group offers the following recommendations with respect to ADR and the permit review process.
The DEC should provide al applicants and interested members of the public with DEC ADR procedures and appropriate
contacts to discuss the use of ADR and should maintain alist of all projects or permit gpplications utilizing ADR. DEC
staff, including permit review staff and citizen participation specialists, should be instructed on the potentia uses of ADR
in the permitting process and encourage its use where appropriate.

The decision to engage in ADR should be made by the applicant. The ADR process should involve the applicant
and appropriate public representatives, including one representative from the impacted community and one localy elected
official or designated representative. Agreements finalized though the ADR process should be reduced to writing and be
regarded as binding. All mitigation measures and environmental commitments, where appropriate, should be incorporated



as part of afacility or project permit. Measures outside the scope of a permit should be incorporated into private
agreements, considered binding on the participating parties and enforceable by the participating partner.

Recommendations for | ncorporating Environmental Justice into the State Environmental Quality Review Act

(SEQR)

The god of New Y ork's State Environmental Quality Review Act (SEQR) isto avoid or minimize possible
negative impacts on the environment from proposed actions. SEQR requires al state and local government agencies to
consider environmental impacts together with social and economic factors during discretionary decision-making and
balance these when deciding to approve or undertake an action. An action is subject to review under SEQR if any state
or loca agency has the authority to issue a discretionary permit, license or other type of approval for that action. SEQR
also appliesif an agency funds or directly undertakes a project, or adopts a resource management plan, rule or policy that
affects the environment.

While SEQR provides a good framework for in-depth environmenta analysis, the Advisory Group recommends
enhancements to the DEC’ s procedural use of SEQR and to the regulations, that can help to ensure the fair treatment and
meaningful involvement of al people in the DEC permit review process. The Advisory Group focused on improvements
to the DEC permit review process. However, some identified enhancements require regulatory changes to SEQR, which
if passed may affect other state and local agencies.

In order to ensure the fair treatment and meaningful involvement of all people with respect to the implementation
of environmental laws, regulations and policies, environmenta justice efforts focus on under-served communities,
specifically minority or low-income communities. These communities may experience disproportionate adverse
environmental impacts due to, among other things, proximity to various sources of pollution. Also, these communities may
not participate in environmental decisions which affect their communities for various reasons including lack of resources.

The Advisory Group recommends that closer scrutiny be given to environmenta decisionsin minority or low-
income communities. Early in the permit process the DEC should conduct a preliminary screen to identify any minority or
low-income communities which may be impacted by a proposed action. The DEC and the permit applicant should reach
out to identified minority or low-income communities and other interested persons and provide them with the opportunity to
participate in the permit review process. The DEC should assess permit application requirements and expand the universe
of information used in the permit approval process, as gppropriate, to address environmental justice concerns. The DEC
should also assess its permit review procedures to expand periods for public input, expand guidance on conducting
environmental impact assessments and focus on achieving environmental justice goals. Specific recommendations for
implementing the above-mentioned enhancements to the permit review process follow.

1 Conduct Preliminary Screen to Identify Any Minority or Low-income Community Which May be impacted by a
Proposed Action

Before the DEC can determine whether significant, adverse environmental impacts disproportionately affect
minority or low-income communities, these communities must be identified. The Advisory Group reviewed severa
methodol ogies and recommends that the DEC utilize the methodology employed by EPA Region 2 in its Interim
Environmental Justice Policy (Interim Policy) section 2.2.2 1

!please note, the Advisory Group is not recommending that the DEC adopt the EPA Region 2 Interim
Environmental Justice Policy in itsentirety.



The Interim Policy uses US. Census Bureau demographic criteria and statistical analysis to compare the
demographics of acommunity of concern to a statistical reference area. To facilitate the analysis, EPA Region 2
developed a Geographic Information System (GIS) application to evaluate the demographics of a community of concern
and compare them to the statistically derived reference area. The GIS system can be used to draw the boundaries of a
community of concern and calculate the percent minority and low-income individuals within those boundaries using U.S.
Census Bureau block group? data.  This approach relies on 1990 U.S. Census Bureau data until 2000 census data
becomes available.

Provided are key definitions, a summary of the EPA Region 2 methodology for identifying minority or low-income
communities and the percent thresholds which render a community of concern minority or low-income in New Y ork State.
The Advisory Group recommends that the DEC incorporate these definitions and methodologies into its permit review
process into its guidance for conducting environmenta justice reviews. The Advisory Group further recommends that the
DEC incorporate the EPA Region 2 GIS application, or smilar gpplication, into its own computer system and make the
application available to the public viathe DEC website.

(@] Community of Concern - In the context of assessing disproportionate adverse environmenta impacts on a
minority or low-income community, the community of concern should be defined as the area and
population affected by environmental impacts related to the specific facility, source or project for which
the permit application has been submitted.

2 Minority - ‘Minority’ includes Hispanics, African-Americans, Asian-Americans and Pecific Ianders and
American Indians.

3 Low Income - ‘Low Income’ is defined using the U.S. Census Bureau definition of poverty. In order to
assess poverty the U.S. Census Bureau uses a set of income thresholds that vary by family size and
composition to determine who is poor. If afamily'stotal incomeis less than that family's threshold, then
that family, and every individua init, is considered poor. These thresholds do not vary geographically and
are adjusted yearly to account for inflation. For further information, including specific thresholds, please
visit the U.S. Census bureau website at http://www.census.gov/hhes'www/poverty.html

()] Minority Community - In order to define a minority community, EPA Region 2 analyzed statewide census
block group data for race and Hispanic origin populations to find a statewide statistical reference area.
Block group data were analyzed using the cluster methodology statistical approach. EPA Region 2 found
that the statewide statistical reference areawas similar to that derived from using only urban area data,
while the results using only rural area data were considerably lower.2 Consequently, minority data were
evaluated separately for urban and rural areasin New York. The statistical reference area for an urban
minority community in New Y ork State was found to be 48.5% minority. The Statistical reference area
for arural minority community in New York State was found to be 33.5% minority. Therefore, any
community of concern with equal to or greater than 48.5% or 33.5% respectively is a minority community
for the purposes of assessing disproportionate adverse environmenta impacts. For further information on

2A unit for the census data reporting formed by a cluster of census blocks. Census block groups generally
contain between 250 and 500 housing units.

*The followi ng U.S. Census Bureau definitions for urban and rural were utilized. Urban - All territory,
population, and housing units located in urbanized areas and in places of 2,500 or more inhabitants outside of
urbanized areas. An urbanized areaisacontinuously built-up areawith a population of 50,000 or more. Rural -
Territory, population, and housing units that the Census Bureau does not classify as urban are classified asrural.
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this methodology, please visit the EPA Region 2 website at http://www.epa.gov/region02/community/ei/

5 Low-Income Community - In order to define alow-income community, EPA Region 2 analyzed statewide
census block group data to find a statewide statistical reference area. Since the poverty thresholds do not
vary geographically, one statewide statistical reference area for alow-income community was used. The
statewide statistical reference area for alow-income community in New Y ork was 24.8% of residents
below poverty level. Therefore, any community of concern with equal to or greater than a 24.8%
low-income population is alow-income community for the purposes of assessing disproportionate adverse
environmental impacts. For further information on this methodology, please visit the EPA Region 2
website at http: //www.epa.gov/region02/community/gj/

(6 Methodology for Conducting Preliminary Screen

€)) Define the Community of Concern - Using the EPA Region 2 GIS application, or smilar
application, the DEC should draw the boundaries of the community of concern. The boundaries
should correspond to the area(s) and population(s) to be affected by environmental impacts
related to the specific facility. If the environmental impacts related to the specific facility are not
known, the DEC should estimate the impacts based upon its knowledge of similar facilities. The
boundaries should include areas that may be significantly affected by any of the facility’s likely
impacts, such as air pollution, water pollution, traffic, visual impact, and secondary displacement.
The boundaries should be refined, as necessary, when the environmental impacts related to the
specific facility become known.

(b) Determine Whether the Community of Concern is a Minority or Low-income Community -
Utilizing the EPA Region 2 GIS gpplication, or similar application, the DEC should determine
whether the community of concern isaminority or low-income community. 1f the community of
concern is not a minority or low-income community, the review process may continue
independent of the recommendations in this section. |f the community of concern is aminority or
low-income community, the remaining recommendations should be incorporated into the review
process.

2. Determination of Significance

When the DEC conducts a SEQR review, it must determine whether a proposed action may or will not have a
significant adverse impact on the environment. Type | and Unlisted actions require further review. Type | actions are
listed in the SEQR regulations and carry the presumption that they are more likely than unlisted actions to require an
environmental impact statement. Unlisted actions range from very minor activities to actions falling just below Type |
thresholds. Type Il actions have been predetermined to have no significant impact or are otherwise precluded from
environmental review under SEQR. The determination of significance for Type | and Unlisted actions must be based on
information provided by the project sponsor in an environmental assessment form, other supporting documents and
comments from any involved agency and the public.

The Advisory Group recommends the following changes and enhancements to the SEQR process for assessing
the significance of proposed projects.

(@] Require a Full Environmental Assessment Form for Unlisted Actions Occurring in Minority or Low-

income Communities - An Environmenta Assessment Form (EAF) is designed to help the applicant and
agencies determine whether a project or action may be significant. The EAF consists of 3 parts. Part 1
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provides objective data and information about a given project and its Site. Part 2 focuses on identifying
the range and magnitude of possible impacts that may occur from a project or action. If any impact
identified in Part 2 is identified as potentialy large, then Part 3 is used to evaluate whether or not the
impact is actually important. The project applicant completes Part 1 of the form and submitsit to an
involved agency together with any other applications that are required. When the lead agency is
established, that agency is responsible for completing Part 2 of the EAF and, as needed, Part 3. There
are two types of EAFs. afull EAF and a short EAF. The full EAF isrequired for al Type | actions and
provides detailed information about the action, while the short EAF provides only a brief description of the
action. A short EAF must, at a minimum, be completed for al Unlisted actions. However, an agency
may require a full EAF if the short EAF will not provide sufficient information. The Advisory Group
reviewed the EAFs and determined that the short EAF fails to provide sufficient information to enable the
DEC to determine whether an identified minority or low-income community may be impacted by
disproportionate adverse environmental impacts. Therefore, the Advisory Group recommends that a full
EAF be required for al unlisted actions occurring in or likely to significantly affect a minority or low-
income community.

Enhance the Full Environmental Assessment Form to Require Additional Information - As discussed
above, the full EAF provides detailed information about a proposed action to help the gpplicant and
agencies determine whether an action may be significant. This information includes a site description,;
project description; zoning and planning information; impacts related to land, water, air, historica and
archeologica resources; public health; community growth and character and other impacts. The
Advisory Group recommends that the DEC review the full EAF to determine what additional information
or additional examples should be provided to dicit information which can be used to make a significance
determination and identify minority or low-income communities which may be impacted by
disproportionate adverse environmental impacts. Such information may include a demographic analysis of
the area surrounding the proposed action and information pertaining to the area to be serviced by the
proposed action. The DEC should work closely with the New Y ork State Department of Health to
determine what, if any, existing site-related health data can be included in the full EAF to assess risk and
impacts prior to making a significance determination. The DEC should pursue regulatory changes to
revise the full EAF to include the additiona information.

Post the Environmental Assessment Form on the DEC website - Meaningful involvement in
environmental decision making requires that al interested parties have access to the information upon
which the decisions are made. Therefore, the Advisory Group recommends that the DEC post EAFs on
itswebsite. Part 1 of the EAF, which is completed by the applicant, should be posted upon receipt by the
DEC, or as soon thereafter as practicable. Part 2 and 3 of the EAF should be posted by the DEC in
conjunction with the Notice of Complete Application.

Coordinate Review for Unlisted Actions Involving More Than One Agency - Coordinated review is
required for all Type | actions and certain unlisted actions. The involved agency that initialy receives an
application for approval circulates to the other involved agencies the completed Part 1 of the full EAF and
any other information supplied by the applicant, alead agency is selected and that lead agency
coordinates the SEQR review and makes the significance determination. The Advisory Group
recommends that the DEC require coordinated review for al unlisted actions located in a minority or low-
income community involving more than one agency.

Require a Minimum Time Frame Prior to Making a Significance Determination - Meaningful public
involvement in environmental decison making is critical to achieving environmentd justice. To that end,
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the Advisory Group reviewed the permit process to assess whether public involvement could be
enhanced. The Advisory Group recommends that the DEC pursue amendment to 6 NY CRR 621 to
require a minimum time frame, from the date of initia public notice, for information gathering prior to
making a significance determination. Based upon the prior recommendation by the Advisory Group that
the DEC public notice permit actions upon receipt of the application, the minimum time frame should
begin on the date of that public notice. The minimum time frame should be determined by the DEC, but
should be no less than 30 days and no more than 45 days. During this time frame the DEC should invite
the public to submit information relevant to the specific permit application.

Utilize DEC Environmental Navigator and Other Sources to Obtain Information Related to a Proposed
Action - The Environmenta Navigator provides a graphica resource for agency staff and the residents of
New Y ork to access information about various Sites of interest across the State, including: Water
Discharge Sites; Toxic Release Inventory; Air Emission Sources; Article X Facilities; Active Solid Waste
Management Facilities, Superfund Sites. The Advisory Group recommends that the DEC, permit
gpplicants and the public utilize this tool to obtain information about a proposed action site and surrounding
community. The Advisory Group further recommends that the DEC continue to add information to the
Environmenta Navigator, including but not limited to demographic information and facility inspection
dates. The Advisory Group recommends that the Environmental Navigator be enhanced to incorporate
the EPA Region 2 GIS gpplication discussed above, or smilar application, to identify minority or low-
income communities.

Consder All Relevant Information When Making Significance Determination - In the prior
recommendations, the Advisory Group attempts to expand the universe of information utilized in making a
significance determination. The purpose of expanding such information isto create a more detailed
picture of the proposed action and the area and population surrounding the area. This detailed picture will
better enable DEC staff to identify environmenta impacts which may affect minority or low-income
communities. The additiona information suggested should be viewed as a starting point. The DEC should
use its resources to gather any additiona information which could assist it in making an accurate
significance determination. Furthermore, DEC staff should consider, where practicable, visua
information and information provided by community representatives and loca officias to obtain and verify
information related to the proposed action which may not be contained in the application material or DEC
files. The DEC should consider all rlevant information, including the additiona information suggested by
the Advisory Group and any other information when making a significance determination.

Assess Whether a Significant Adverse Environmental |mpact has a Disproportionate Adverse environmental
Impact on an Identified Minority or Low-income Community

@)

Assessing Significant, Adverse and Disproportionate Environmental | mpacts

(@ Significant, Adverse Impacts - Pursuant to 6 NYCRR 617.7 and using al relevant information
gathered previoudy, the DEC should determine the significance of any Type | or Unlisted action.
If, based upon al relevant information, the DEC determines that an action will not have a
significant adverse environmental impact, no further environmental justice analysisis required.
However, if the DEC determines that the action may include the potentia for at least one
significant adverse environmental impact, SEQR requires an environmental impact statement be
developed. The remaining recommendations should be incorporated into the review process.

(b) Disproportionate |mpacts - Where the DEC determines that a proposed action may include the
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potential for at least one significant adverse environmental impact, the Advisory Group
recommends that the DEC determine whether any such impact on the environment has a
disproportionate effect on any minority or low-income community. The Advisory Group
recommends that this requirement be incorporated into regulation and that the DEC pursue
amendment to 6 NY CRR 617.7 to include criteria that consider environmental justice.
Specifically, add the following language a 6 NY CRR 617.7(c)(4): “If the lead agency determines
that a proposed Type | or Unlisted action may have a significant adverse impact on the
environment, pursuant to the criteriain this section, it should also determine whether any such
impact on the environment has a disproportionate impact on any minority or low-income
community.”

2 Where an Environmental Impact Statement is Required:

(@

(b)

Require Scoping - Scoping is the process by which the issues to be addressed in the draft
environmental impact statement are identified. While scoping is not required by 6 NY CRR Part
617, it is highly recommended for al draft EIS's. The Advisory Group recommends that the DEC
require scoping for al proposed actions where DEC is the lead agency and the action receives a
positive declaration. The Advisory Group further recommends that DEC train staff to recognize
potentia impacts on minority or low-income communities and require applicants to address those
impacts, including cumulative impacts, in the environmental impact statements.

@) Public Participation - Pursuant to 6 NY CRR 617.8, the scoping process must include an
opportunity for public participation. Currently, the SEQR Cookbook: A Step-by-Step
Discussion of the Basic SEQR Process (SEQR Cookbook), prepared by the DEC
suggests that public participation be accomplished by a minimum 20-day period for public
review of the draft scope. The Cookbook also suggests that public participation can be
accomplished by meetings, exchanges of written material or other methods. The
Advisory Group suggests that the DEC encourage the applicant to hold a public
information meeting early in the public review period of the draft scope during which the
DEC, applicant, and members of the public can discuss the project and the scoping
process. DEC and the applicant should use the enhanced public participation tools
discussed earlier in the report to identify al interested parties and invite them to review
the draft scope. The SEQR Cookbook can be found at the DEC website at
http://www.dec.state.ny.us/website/dcs/seqr/cookbook 1.PDF

Preparation and Content of Environmental Impact Statement (EIS) - The components of an
environmental impact statement are outlined in regulation a 6 NY CRR 617. These regulations
require, among other things, that an EI'S contain a description of the project; a description of the
environmental setting; a statement and evaluation of the potentia significant adverse
environmenta impacts, a description of mitigation measures; and a description and evaluation of
reasonable alternatives. The Advisory Group recommends that the DEC revise guidance for
preparing an EIS, including the SEQR Handbook, to include criteria for evaluating environmental
impacts on minority or low-income communities and illustrative examples. Currently, the DEC
SEQR saff are working on updates to the SEQR Handbook and invite public comment. Public
comment may be made by visiting the DEC website at or by sending them to: NY SDEC, Division
of Environmental Permits, Attn: Andrea Bergstrom, 625 Broadway, 4th Floor, Albany NY
12233-1750.
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In an attempt to make permit application material easily accessble to the public, the Advisory
Group recommends that the DEC require that, to the extent practicable, applicants submit all
draft and fina EIS in dectronic, read only format. Thiswill enable the DEC to make EISs readily
available to the public by posting them on the DEC Website and responding to EIS FOIL requests
via e-mail when appropriate. Specia provision should be made for any documents which are
incompatible with an el ectronic format, such as certain charts, maps or diagrams. The DEC
should pursue amendment of the SEQR regulations to phase in a requirement that all EISs be
submitted in e ectronic format.

Cumulative Impacts - The Advisory Group deliberated the issue of cumulative impacts with
respect to environmental justice. However, in-depth ddliberation of such a complex issue was not
possible at this time given the group’s sizable mandate to develop comprehensive
recommendations for incorporating environmental justice issues into the DEC permit process. In
its deliberation, the Advisory Group considered the 1998 Cumulative Impacts Working Group
Report which attempted to resolve various legitimate competing interests in cumulative impact
analysisin order to make it more workable and practical. Based upon this report and the other
sources the Advisory Group makes the following suggestions.

0] Encourage Comprehensive Planning in Loca Government - Comprehensive planning and
resource management techniques can be used by local municipal agencies to identify
stressed resources including communities that are currently experiencing high levels of
environmenta burdens. The Advisory Group recommends that the DEC, through itsrole
on the Quality Communities Task Force, explore the use of comprehensive planning to
identify environmentally stressed communities and to assess ways to avoid or reduce the
imposition of additional environmental stresses through land use planning and zoning.

(D) Require Cumulative Impact Analyses - 6 NY CRR 617.9(b)(5)(iii)(‘a) requires that
environmental impact statements include a statement and evauation of cumulative
impacts where applicable and significant. The Advisory Group recognizes that the DEC
requires cumulative impact analyses, where applicable and significant, for any proposed
action which may include the potentia for at least one significant adverse environmental
impact that may impact a minority or low-income community. The scope of a cumulative
impact analysis should be discussed and further defined during the scoping process on a
case by case basis.

Public Comment on the Environmental Impact Statement - The SEQR Regulations require that
comments be received and considered by the lead agency for no less than 30 calendar days from
the first filing and circulation of the notice of completion, or no less than 10 calendar days
following a public hearing, whichever is later. Where necessary, additiona extensions are
provided for by the lead agency. The Advisory Group found that 30 days provides insufficient
time for public review and comment on an EIS. Therefore, the Advisory Group recommends that
the DEC require a minimum of 60 days public notice for al environmental impact statements
when DEC is the lead agency and the action will occur in or is likely to significantly affect a
minority or low-income community. The Advisory Group further recommends that the DEC
pursue amendment of 6 NY CRR 617.9(a)(4)(iii) to require, pursuant to regulation, a minimum of
60 days public comment on the EIS from the first filing and circulation of the notice of completion.

Require a Public Hearing on Draft Environmental Impact Statement - After the lead agency
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accepts the draft EIS, it must decide whether to hold a public hearing. A SEQR hearing on the
draft EIS is not mandatory. However, the Advisory Group recommends that the DEC require a
public hearing when DEC is the lead agency and the action will occur in a minority or low-income
community Notice of public hearing should be made using the Advisory Group recommendations
for enhanced public notice and other means as appropriate to ensure that the notice reaches all
interested parties.

Where a Potential Significant Adverse Environmenta Impact Related to a Proposed Action exists,
Determine Whether the Potential Significant Adverse Impact will have a Disproportionate Adverse
Environmental Impact on an Identified Minority or Low-income Community

(@)

(b)

Definitions and Methodology - In order to assess whether a significant, adverse environmental
impact has a disproportionate impact on a minority or low-income community, the Advisory Group
defined severa key termsfor use in the context of DEC permitting. In addition to the concepts of
“community of concern,” “minority community,” and “low-income community” discussed earlier
in this report, these definitions include * Reference Community' and ‘ Disproportionate Impact.’
The Advisory Group recommends that the DEC incorporate these definitions and methodol ogies
into its permit review process and into its guidance for conducting environmenta justice reviews.
Further, in conducting this disproportionate impact assessment, the applicant can employ the
“community of concern” boundaries developed by the DEC in its preliminary screening process,
or propose a modified “community of concern” based on further analysis of the potential
environmental impacts of the project.

(i)

(i)

Reference Community - In the context of assessing disproportionate adverse
environmenta impacts on aminority or low-income community for a specific
environmental permit, the definition or boundaries of the "reference community" should be
based on the nature of the project, the area or population to be served by project, and the
feasible location/siting options. For example, in the case of a permit gpplication for a solid
waste management facility that will serve and be located within a single municipdity, the
reference community should generally be the municipality being served. A facility that
will serve regiona or statewide market or need would use region or state as reference
community.

Disproportionate Adverse Environmental Impact - The assessment of the possible
disproportionate impacts should address the categories of environmental impacts (e.g., air
emissions) that would result from approval of the specific facility, source or project for
which the permit application has been submitted. The determination of whether the net
effect is disproportionate is based on comparison of the community of concern and the
reference community. Thereis no generally accepted definition of "disproportionate,” but
there seems to be an acceptance that the difference must be significant on either a
statistical or absolute basis. In the absence of clear methodology, disproportionate
impacts will be determined on a case-by-case basis.

If Disparity Exists, Evaluate Mitigation Measures to Determine Whether they Mitigate Significant

@)

Adverse Environmental Impacts on an Identified Minority or Low-income Community

Require Mitigation of Disparate Environmental Impacts on Minority or Low-income
Community - If asignificant, adverse and disproportionate environmental impact on a
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minority or low-income community is identified, and mitigation measures are required the
mitigation measures should directly mitigate the environmental impacts on that
community.

(i) If Mitigation Measures Will Not Alleviate Disparity, Determine Whether Sufficient
Justification Exists to Proceed with Proposed Action - The determination of what
constitutes acceptabl e justification will be based on the facts of the case, including the
environmental impacts, public health or environmental benefits, legitimate and necessary
economic development interests and whether aless discriminatory alternative exists.

()] Issuance of Fina Decision - Prior to final decision making, each involved agency must make a written
finding statement certifying that consistent with social, economic and other essential considerations from
among the reasonable aternatives available, the action is one that avoids or minimizes adverse
environmenta impacts to the maximum extent practicable, and that adverse environmental impacts will be
avoided or minimized to the maximum extent practicable by incorporating as conditions to the decision
those mitigative measures that were identified as practicable. The Advisory Group recommends that the
DEC pursue amendment of SEQR's existing decision-making provisions, found at 6 NY CRR Part 617.11
(d), to explicitly require consideration of available aternatives and practicable mitigation measures for al
significant and adverse impacts on the environment, including those that have a disproportionate impact on
minority or low-income communities. Specifically, amend the language at 617.11(d)(5) to read: "certify
that consistent with social, economic and other essential considerations from among the reasonable
aternatives available, the action is one that avoids or minimizes SIGNIFICANT adverse environmental
impacts, INCLUDING ANY SIGNIFICANT ADVERSE ENVIRONMENTAL IMPACTS THAT
DISPROPORTIONATELY IMPACT MINORITY OR LOW INCOME COMMUNITIES, to the
maximum extent practicable, and that SIGNIFICANT adverse environmental impacts will be avoided or
minimized to the maximum extent practicable by incorporating as conditions to the decision those
mitigative measures that were identified as practicable.

4. Traffic Generating Facilities

Cars, trucks, and buses, are al considered mobile sources of air pollution. Under the federal Clean Air Act of
1990, New York State is required to take a comprehensive approach to reducing air pollution from mobile sources. The
Advisory Group recognizes that air pollution from mobile sources contributes greetly to air degradation in minority or low-
income communities. While, the Advisory Group acknowledges that vehicle emission control is, for the most part, best
handled by programs outside of the permit process, the following suggestion is offered with respect to parking lots and
other traffic generating facilities.

Type | actions are those actions which are presumed to have a significant adverse environmental impact and may
require an environmenta impact statement. Currently, 6 NY CRR 617.4 provides that activities, other than construction of
residentia facilities, which meet or exceed the parking threshold of 1,000 vehicles, should be considered a Type | action.
The Advisory Group concluded that parking lots with less than 1,000 vehicles may contribute significantly to air pollution,
especidly in densely populated areas which may have severd such parking lots within a geographicaly small area. The
Advisory Group recommends that this threshold be reduced. The DEC should review parking thresholds established by
local governments, such as New Y ork City, to identify appropriate thresholds and pursue amendment to 6 NY CRR 617.4.

5. Permit Renewals

Most of the recommendations in this report address environmental justice in permitting through new permit
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applications or applications for major modifications. It iswithin these categories of permitting that the greatest opportunity
to achieve the goals of environmental justice exists, such as outreach, disproportionate adverse environmental impacts
assessments and analysis of alternatives.

The Advisory Group reviewed the DEC permit renewal procedures to determine whether environmental justice
considerations could be implemented. The Advisory Group recommends the following approach. First, the Advisory
Group reviewed the process for handling renewal applications and recognizes that pursuant to 6NY CRR 621.13(€) and
6NY CRR 621.14(a) respectively, the Department can treat a permit renewal application as a new application and can
modify, suspend or revoke an existing permit. Specifically, to treat a permit renewal application as a new permit
application the DEC must determine that: (1) the application involves a material change in existing permit conditions or in
the scope of the permitted actions; (2) there is newly discovered materia information or there has been a material change
in environmental conditions, relevant technology or applicable law or regulations since the issuance of the existing permit;
(3) an opportunity for public comment and/or hearing is required by law or is deemed necessary by the department; or, (4)
the renewal application is not timely or sufficient. The grounds to modify, suspend or revoke a permit include: (1)
materidly false or inaccurate statements in the permit application or supporting papers; (2) failure by the permittee to
comply with any terms or conditions of the permit; (3) exceeding the scope of the project as described in the permit
application; (4) newly discovered materia information or amaterial change in environmental conditions, relevant
technology or applicable law or regulations since the issuance of the existing permit; or, (5) noncompliance with previoudy
issued permit conditions, orders of the commissioner, any provisions of the Environmental Conservation Law or regulations
of the department related to the permitted activity. By being aware of these regulatory provisions, the public can raise
substantive and significant concerns regarding permits, in general.  As discussed earlier in this report, the Advisory Group
recommends public notification of al permit gpplications received by the DEC within the regulatory programs to be
covered by this recommended environmental justice policy. This recommendation includes permit applications for
renewals and minor modifications. Such noticing informs the public of these renewals and is a crucial step in addressing
problematic facilities.

The Advisory Group's recommendation for dealing with facilities that have a record of significant noncompliance
requires increased attention of DEC permitting and enforcement staff, and greater coordination between DEC staff and
the concerned public. The Advisory Group recommends that the DEC strengthen the role of the regional enforcement
coordinator in each DEC regiond office. The regiona enforcement coordinator should maintain open lines of
communication with the public, the DEC regiond director, the DEC Division of Environmental Enforcement, the DEC
Division of Environmental Permits and the DEC Office of Environmental Justice with respect to enforcement information.
The Advisory Group recommends greater interaction between the regional enforcement coordinators and the permit
writers, particularly at the time of permit renewals. The regiona enforcement coordinators should track permit renewal
timing and provide permits staff with relevant enforcement information. The public should be made aware of the
enforcement coordinators role as a source of information on ingpections, mitigation commitments, environmental benefit
projects and genera enforcement information.

Additional Recommendations for Strategic Environmental Justice Program Plan

1 Address Native American Environmental Justice | ssues

The Advisory Group recognized that its recommended permitting policy does not fully address the concerns raised
by the Indian Nations located within New Y ork’s boundaries. The Indian Nations cannot be treated as one racial or
ethnic minority or socioeconomic group. Each individua nation is unique, with its own culture, language, land base,
government and history. Their sovereignty is awell-established principle under United States and Internationd law. The
Indian Nations are governments and the relationship between them and the state should be as
"government-to-government.”  Consultation between the state and Indian Nation governments should be a collaborative
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process. The most effective way the state or an agency like the DEC can remedy issues that exist with the Indian
Nationsis to focus on and improve the government-to-government relationship with the nations.

Representatives of the Haudenosaunee Confederacy met with the Advisory Group on August 24, 2000 at the
Onondaga Nation to discuss a wide range of environmental justice related issuesin New York State. At the meeting,
each nation listed its concerns related to environmental justice and recommendations for dealing with them. Most involved
the failure of the Department or the state to properly contact and consult a nation on matters affecting the nation. The
nations also expressed that they expected it to be understood that their geographic scope of concern extends beyond the
boundaries of any reservation or territory they live on and includes the watersheds and air-sheds of these communities and
their land claim aress.

In recognition of the sovereign, self-governing status of the many Native American communities in the state, the
Advisory Group makes the following recommendations to the Department, as well as other agencies of the state, for
interacting with the Indian Nations:

(@] The Department, in cooperation with the Indian Nations, should develop an Indian policy statement to
reflect the State's government-to-government relationship with the nations,

2 The Commissioner should meet yearly with Indian Nation leadership to address environmenta justice
iSsues.

3 The Department should establish a cultural awareness training program for its employees.

@ The Department should develop agency specific contact and consultation guidelines for interaction with
the Indian Nations.

5 The DEC should support the State taking immediate steps to evauate laws regarding the excavation,
disinterment, removal, ateration, impairment, or disturbance of human remains, associated funerary
objects or other cultura items at Native American burial sites and strengthen, if necessary.

(6) The Department, the State Historic Preservation Office and the State Museum should establish protocols
for State agencies to share archaeologica information of importance, including maps and site files, with
individuals and organizations designated by the Indian Nations.

2. Continue Environmental Justice Advisory Group to Advise the DEC on Policy Implementation

The Environmental Justice Advisory Group served as a decision-making body for this report. It had the
responsibility to make decisions regarding various issues which came before it, including: the selection, characterization,
and comparison of issues and solutions; the identification of priorities; and the selection of strategies, which are presented
to the Commissioner of the DEC in this report.

The Advisory Group’s role was crucid to the development of the DEC Environmental Justice Program. The
members performed critical information gathering and deliberation which will enable the DEC Commissioner, who serves
as the primary decision-maker for this project, to formulate environmenta justice policy.

Recognizing that this report is only the first step toward developing environmenta justice policy in New Y ork and

recognizing that environmenta justice issues will evolve as research and new programs provide greater insight, the
Advisory Group recommends that the DEC establish a permanent Environmental Justice Advisory Group to regularly
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review and recommend enhancements to DEC environmental justice policy. The Advisory Group should also serve to
monitor the implementation of the DEC environmenta justice policy. The Advisory Group should consist of environmental
justice advocates, regulated community representatives and state and local government officials. The DEC should, if
possible, retain some of the existing Advisory Group members for historical perspective and consistency.
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3. Assess Distribution of Green Environmental Benefits to All Residents of New Y ork State, Including Minority or
Low-income Communities

New York State has numerous grant and loan programs for environmenta activities (such as the Clean
Water/Clean Air Bond Act and the Environmental Protection Fund), and provides State funds for clean up of
contaminated sites through the State Superfund Program. As a matter of policy, funds from these programs should be
alocated as equitably as possible, taking into account statutory requirements and legidative intent. DEC should implement
its programs to ensure that similar needs are similarly addressed.

DEC should post information on its website which includes the name of each recipient, by DEC region and
County, that has received state environmental monies from the Clean Water/Clean Air Bond Act and the Environmental
Protection Fund. The DEC should assess how such funds are being spent on aregiona basis to consider whether
revisions to funding allocations would be appropriate.

4, Assess DEC Enforcement Efforts with regard to Environmental Justice | ssues

The Advisory Group recognizes that effective and equitable enforcement is an essential component in ensuring
compliance with environmental laws and regulation. During the hearings and meetings held by the Advisory Group,
minority and low-income representatives expressed significant concerns that inadequate attention and resources were
being directed to environmental enforcement in their communities. The following recommendations are being submitted to
address enforcement concerns.

@ The DEC should evauate its environmental enforcement program to ensure that enforcement resources
are equitably distributed to dl communitiesin New Y ork, including minority or low-income communities.

2 The DEC should review its Order on Consent Enforcement Policy and revise it, if necessary, to ensure
that consent orders are limited to essentia compliance issues. A consent order should not obviate the
statutory or regulatory applicability of SEQRA to a permit action related to the construction or expansion
of afacility.

3 The DEC should compile al fina executed consent orders in a central repository, post these consent
orders on the DEC website and maintain an on-line searchable database of consent orders. Thiswould
enable the public to monitor compliance in their community. This recommendation pertains to current and
future consent orders and does not include previoudy executed consent orders. The purpose of this
limitation pertains to work load and resource issues related to this recommendation and is not meant to
prohibit access to previously executed consent orders. Previously executed orders remain accessible via
FOIL.

()] The DEC should evauate program inspection reports and standardize these reports throughout the DEC.
5 DEC Enforcement staff should provide facility compliance history to other DEC staff for usein
environmentd decision making. In particular, enforcement staff should provide such information to DEC
Division of Environmenta Permit staff for use in the permit review process.
5. Evaluate and Address Activities and Agencies exempt from SEQR Review
New York State law provides exemption from the SEQR for certain projects approved and/ or implemented by

various agencies including the Metropolitan Transportation Authority, the New Y ork Power Authority and the Long Iland
Power Authority. Projects governed by other state citing criteria, such as power plants, of a specified capacity, are also
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exempt from SEQR review.

The Advisory Group recommends that the DEC ensure facilities exempted from SEQR review by statue or
regulation, but requiring permits from DEC, are subject to an environmental justice anayss.

6. Review the DEC Organizationa Structure and Staffing to Ensure Success of the Office of Environmental Justice
and Enhance Consideration of Environmental Justice Issues.

Enhance the DEC Office of Environmental Justice to allow for knowledgeable expertise on a variety of issues
and to assist regiond implementation of environmental justice policy. The Office of Environmental Justice will be required
to address issues relative to environmental justice policy implementation, as such additiond staffing should include
individuals with socioeconomic, grant development and a public participation expertise. Personnel with socioeconomic
expertise will alow the DEC Office of Environmental Justice and the regional offices of the DEC to assess impacts
consistent with SEQR and allow for a balance of socia, economic and environmental factors in decision making.

DEC Office of Environmentd Justice can facilitate open dia ogues with community groups by offering the
expertise of a Grant Specidist (GS). The grant speciaist will have the opportunity to provide community groups with
access to networks within and outside the DEC that offer environmental enhancements upon application. The GS will be
able to assist the DEC in establishing an inventory of existing grant opportunities available, monitor the distribution of
funds and provide assistance on trend analysis relative to grant offerings and alocations in minority and low-income
communities.

The DEC Office of Environmental Justice goal to develop and implement environmental justice policy requires
increased community interaction in DEC's decision making process. Use of a Public Participation Specidist will assist in
the development of enhanced outreach opportunities. The focus of this expertise within DEC' s Office of Environmental
Justice will alow for aternative approaches to reaching communities disenfranchised, develop non-traditional lines of
communication, assess and eva uate reactions to DEC actions and devel op further discussion as well as provide assistance
on issues specific to environmental justice.

It is also recommended that regionaly the functions of the DEC Office of Environmental Justice be enhanced to
alow for loca assessment of environmenta justice policy, disseminate information relative to DEC actions and
environmental justice, and assist communities in obtaining information relative to issues of environmenta justice. The
regional contacts will provide assistance not only to the DEC Office of Environmental Justice and community groups, but
aso provide support to program areas, particularly the DEC Division of Environmenta Permitsin disseminating
information relative to enforcement activities and facility compliance.

7. Trandation Policy

In order to provide meaningful public participation opportunities and communicate effectively with members of the
public who do not speak English fluently; the DEC should implement atrandation policy. The policy should identify
documents subject to trandation; identify procedures for trandation by the DEC and regulated entities during the permit
review process and other relevant areas; and arrange for interpretation services for certain meetings or conferences.
8. Require State and Local Government Agencies to address Environmental Justice | ssues

In 1994, former President Clinton issued Executive Order 12898, Federal Actions to Address Environmental

Justice in Minority Populations and Low-Income Populations, to focus federa attention on the environmental and human
hedlth conditions of minority and low-income populations with the goa of achieving environmenta protection for all
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communities. The Order directs federa agenciesto identify and address disproportionately high and adverse human health
or environmenta effects of their programs, policies, and activities on minority and low-income populations. On August 9,
2001, EPA Administrator Whitman reaffirmed EPA’ s commitment to the issue of environmenta justice and its integration
into al programs, policies, and activities, consistent with existing environmenta laws and their implementing regulations.

The executive order is afederal directive that does not apply to the States. Although the Civil Rights Act of 1964
prohibits unlawful discrimination by recipients of federa funding, such as state and local agencies, there is no lega
requirement that the state and local agencies address environmental justice issues. Some states, including California, have
implemented legidation that gives broad directives to both their Office of Research and Planning and California EPA
mandating coordination with other agencies to address environmental justice in a comprehensive manner. Moreover, the
statute, issued in 1999, directs California EPA to integrate environmentd justice into its mission. Subsequent legidation
addresses the integration of the issue at the County and Municipal level. Governor Pataki and the DEC Commissioner
have taken strong stepsin New Y ork to voluntarily address environmental justice issues at the DEC. However,
environmenta justice problems transcend traditional departmental lines and may require collaboration among agencies to
ensure effective comprehensive solutions. Therefore, the Advisory Group recommends that the DEC encourage
legidation or an executive order which directs the DEC and other relevant state and local agencies to address
environmental justice and provide resources to fund these efforts. The Advisory Group further recommends that the
recommendations in this report be made applicable to DEC and other relevant state and local agencies, as appropriate,
through statutory or regulatory amendment.
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Arbor Hill Environmental Justice
Justicia Ambiental Latina
New York League of Conservation Voters
Touro Law School
West Harlem Environmental Action

December 26, 2001

MonicalL. Abreu Conley, Esg.

Environmentd Justice Coordinator

Office of Environmenta Justice, 14" Floor

New York State Department of
Environmental Consarvation

625 Broadway

Albany, New Y ork 12233-1500

Re DEC Environmenta Judtice Policy

Dear Monica:

The report of the Environmentd Justice Advisory Group contains alarge number of
constructive recommendations, and we do not disagree with any of them. However, we do not
believe that it goes far enough to ensure that minority and low-income communities will be
protected from environmenta hazards and will be able to participate fully in the decisons that
affect thair environmenta futures. Thus we file this | etter listing those items that were not
included but, we believe, should have been.

1. Jurigdictiona Reach of Recommendations

The report is appropriately focused on actions of the DEC. However, we do not
believe that it should stop there. The environmenta review processes of other Sate agencies
and of municipaities can dso have important environmentd judtice implications, and those
entities should aso be covered.

Toward that end, DEC’'s SEQRA regulations, 6 NY CRR Part 617, should be
amended to ensure that the procedures recommended in the report are followed whether or not
DEC isthe SEQRA lead agency. Moreover, to cover those instances where DEC is an
involved agency but not necessarily the SEQRA lead agency, DEC should amend its Part 618
regulations (which govern DEC' sinternal SEQRA processes) to provide that where DEC is an
involved agency and there are other involved agencies, DEC should not consent to any other



involved agency becoming the lead agency if @) afacility iswithin or may sgnificantly affect a
minority or low-income community and b) the facility has the potentid for at least one significant
adverse environmental impact, unless the other involved agency commits to requiring an EIS.

The policy should dso make explicit what isimplicit in our discussons: thet the
environmenta justice policy would apply to gpplications administered under Articles VI
(energy transmission lines) and X (dectric generaing plants) of the Public Service Law.

2. Cumulative Impacts

Cumulative impact analyss undertaken under SEQRA should include not only (as
recommended in the report) the effects of the action itself and the effects of other actions, which
taken together substantialy increase or accelerate an effect on the same aspect of the
environment, but aso those that affect different aspects that taken together contribute to health
or environmenta stress. The other activities reflected in the study should include not only
exigting facilities and other proposed actions which have received a positive declaration and for
which an EISis being prepared and those actions smilarly Stuated in the Public Service Law
Article X Siting of Mgor Electric Generating Facilities process, but dso actions where a
prespplication meeting has been held, a permit gpplication has been filed with any governmental
agency, construction or operations have begun without a permit, or there are other indicia of
substantial efforts to advance a proposd.

3. Technicd Assgance Grants

It is not enough for DEC to pursue funding mechanisms for technical assstance grants
(TAG grants). DEC should require that applicants provide the funds for TAG grantsin
amounts sufficient for community-based groups to hire qudified technical expertsto
meaningfully participate in the permitting process. One mechanism that has been shown to
work is the requirement under Public Service Law Article X that gpplicants place fundsin
escrow to be used by approved community groups. The amount required should be keyed to
the 9ze and cogt of the project. Eligibility criteria should give preference to community groups
particularly induding any well-established environmenta justice groups based in the impacted
low-income or minority community. TAGs should be available for projects that are the subject
of ElISsor their functiond equivaent.

Information on the availability of TAG grants should be conspicuoudy posted on the
DEC website and should be prominently displayed in the permit gpplication materias
disseminated to the community pursuant to the requirements set forth in the Policy. Mailing of
information on the availability of such grants to interested parties should be required.

4. Avaladility of Public Informetion

The policy encourages DEC to encourage public document submission in eectronic
form so that DEC can readily place the information on its website. This should be made more
gpecific. The policy should cal upon DEC to require that the following documents, a a
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minimum, be submitted in dectronic form: al environmental assessment forms, draft and find
environmental impact satements, and draft and final permit gpplications for mgjor projects.
DEC should post dl of these documents on its website as soon as they are submitted, and not
await adeclaration that the gpplication is complete. DEC should aso post on its website
documents thet it prepares, including at aminimum: determinations of significance, scoping
gatements, draft and final permits, consent orders, and SEQRA findings satements. DEC
should amend its regulations to require that, when other agencies are the SEQRA lead agency,
such documents also be submitted to DEC in eectronic form for posting on the DEC website.
It may aso be acceptable to have these documents posted on the web sites of other agencies
and of applicants, with links from the DEC web site, provided there are assurances that these
materidswill remain on line.

One of DEC's mgor mechaniams for informing the public about gpplications and
hearingsis the Environmenta Notice Bulletin (ENB). Few people read the ENB or
systematicaly look at community bulletin boards. Copies of ENB notices should be sent to
mailing ligts of interested organizations and individuals.

To further ensure that affected communities are aware of public participation
opportunities, the Office of Environmenta Justice should be provided with the permit
goplications and public notices for dl projects in low-income or minority communities.

Deadlines for public comment and public participation should be made contingent on
agency compliance with the Freedom of Information Law. A community group seeking to
participate in the permit process may be hampered by the inability to access governmenta
records in atimely manner.

Raw data, underlying assumptions, and methodologies utilized in the preparation of the
ElIS and the associated permit applications should be made available to the public. Under
current practice, it is often possible for gpplicants to conced this crucid information, and thus
make it impossible for citizens to understand the basis for important projectionsin EISs (such
as anticipated project impacts on air and water qudity) and, if appropriate, to test or chalenge
those projections. Applicants should aso not be able to hide behind the argument (utilized in
the past by some) that the data, computer programs, computer access keys, or other
information needed to assess the projections are proprietary with consulting firms that prepared
the EIS; no EIS should be accepted if it is based on information that cannot be disclosed to the
public.

5. Maior vs. Minor Projects

The proposed policy affords certain procedura and substantive protections with
respect to projects that are classfied as“Magjor” under the Uniform Procedures Act, but not
projectsthat are classfied as“Minor”. There are afew kinds of projects that raise particular
environmental justice concerns, and that may nonetheless be “Minor”. Two examples are bus
garages and some waste transfer sations. We recommend that alist of such types of projects
be promulgated (including & a minimum bus garages and waste transfer stations), and that any
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projects on that list be treated as“Magor” projectsif they are proposed for environmental
justice communities.

6. Pamit renewas

A permit holder’ s compliance and enforcement record should be made part of the
aoplication for renewd. Renewds should be denied if this record shows sufficiently serious
problems. Outstanding compliance problems that do not rise to the level of warranting denid
should be abasis for delaying renewds until they have been resolved.

7. Environmenta Health Mapping

For dl proposed actions that will be the subject of an EIS, except for those that very
clearly cannot have a hedth impact on a specified geographic area, the state and county or city
hedlth departments should be actively involved in the SEQRA process, and should assst in the
preparation of community health profiles for the affected area(s), to serve as a basdine for the
study of the proposed action’s possible impacts. These profiles should utilize any existing data
generated by cancer and asthma incidence mapping and other studies.

It isimperative that the Department of Hedlth, in cooperation with DEC, continue the
process of gathering datain environmenta justice areas regarding hedth outcomes, pollution
loading, socioeconomic indicators, and other related data. These data should be used to draw
correlations between these hedlth, environmental and economic factors to detect trends among
race/demographics/income, the physical environment, and the hedlth of the environmenta
justice communities, and to relate those to permitted or proposed facilities within those
communities. It isonly through such andyss that meaningful Satewide definitions of impacted
environmenta justice communities can be undertaken.

8. SEORA Procedures

The Part 617 regulations should be amended to make a scoping process that is open to
the public mandatory for dl environmenta impact statements; NEPA contains smilar
provisons.

An additiona Type | threshold should be added for facilities that generate more than a
certain number of vehicular trips per day.

9. Consent Orders

Many enforcement actions culminate in consent orders. In keeping with federa
practice, al non-emergency consent orders should be submitted to a public notice and
comment procedure before execution. Additionaly, copies of current and proposed consent
orders should be mailed by DEC to community groups Situated in any community whichisor
may be impacted by the activities required or alowed under the consent order.



10. New SEQORA Guidance

The SEQR Handbook should be revised to clarify, expand and update the guidelines
for congderation of:

cumulative impacts (providing approved methodol ogies designed to ensure that
SEQRA review and its functiona equivaent consders the cumulative impact of a
proposed project with other existing and proposed projects, whether or not the
other projects are from the same sponsor or otherwise have common origins with
the subject project)

employment effects (explaining how EISs should anayze the direct and indirect
effect of projects on employment, and the likely locations and skill levelsinvolved in
those employment impacts)

secondary displacement (providing methodologies for examining whether and how
aproposed project could affect neighborhood economic and socia conditionsin a
way that could displace exigting residences, businesses and community facilities,
and what islikely to replace them)

the need for facilities (requiring a sufficient level of detail to dlow the EIS reader to
understand the economic and socid need for the facility, and where appropriate any
methods that might be employed to reduce or diminate that need, such as energy
conservation, recycling, waste reduction, mass trangit dternatives to automobiles,
and the like)

whether the facility could lead to the closure of other facilities (incdluding the
environmental and economic benefits and costs of such closure)

11. Hiring

DEC' s sengtivity to the specia concerns of environmentd justice communities will be
enhanced if the ethnic diversity of the decision-makers reflects that of the state as awhole.
DEC should continue its efforts to recruit, hire, retain and promote qudified minority individuas
for respongble positions at dl levels of the agency, both in the Albany headquarters and in the
regiona offices. Specid recruitment efforts should be undertaken &t colleges, universities, and
technica and professiond schools from which DEC draws personnd and which have sgnificant
numbers of minority students. Organizations of minority professonals should aso be consulted
in this process. Additionaly, we strongly recommend that DEC pursue hiring strategies that are
designed to increase the representation of people of color at dl levels, including executive.



12. Governor's Executive Order

Governor Pataki should issue a New Y ork State Executive Order on Environmental
Jugtice with agod of establishing a comprehensive environmenta justice policy. It should be
binding on al sate agencies, and d <o (to the extent legaly permissible) should be transmitted as
policy guidanceto dl gubernatoria appointees to non-state agencies. The guidance should
have these provisons.

1. A declaration of sate policy that minority and low-income individuas and
communities should not be disproportionately exposed to environmental hazards.

2. A dedadtion of gate policy that minority and low-income individuds and
communities should be able to participate fully in the decisons that affect the quality of their
environmen.

3. A declaration that al state agencies, when considering the environmenta impacts of
actionsin minority or low-income communities, should fully consder cumulative impacts and
sengitive subpopulations.

4. A declaration that al gtate programs of financia assstance in the environmentd area
should drive to equitably didtribute funds so that minority and low-income communities get a
fair share.

5. A requirement that al pertinent Sate agencies designate an environmentd justice
coordinator within six months of issuance of the Executive Order, and prepare an action plan to
implement this policy within twelve months of issuance of the Executive Order. These
coordinators should work together as an Interagency Environmental Justice Working Group to
help formulate uniform guidance, serve as a dearinghouse for information, coordinate data
collection, issue annud reports on each sate agency’ s progress in implementing the Executive
Order, and undertake other appropriate functions.

6. A mandate for agenciesto provide workshops and written materialsin
environmentd justice and in the modes by which environmenta hazards may affect minority and
low-income communities. Thistraining shal be required for appropriate personnd in sate
agencies with environmental responsibilities. Each such agency shal develop an environmental
justice training plan which would define the saff for which the training would be required.

13. Enforcement Record

The applicant’ s enforcement record should be thoroughly described in al gpplications
for new permits, permit renewas and minor permit modifications. The gpplicant should be
required to certify asto the accuracy and completeness of the enforcement record it is
submitting, and DEC should verify those portions that apply to enforcement actions within its
jurisdiction. Applications for permit renewas and minor permit modifications should dso
include a certification thet al mitigation commitments contained in the permits and
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accompanying SEQRA findings statements have been fulfilled; permits should not be renewed
or modified unless such mitigation commitments have been fulfilled or, after public notice and
comment, waived or modified.

DEC sweb ste should post the dates of each inspection that was performed on the
premises of each regulated facility in the five years before this system is indtituted, and new
ingpections should be posted as they occur. By use of the geographic locator, citizenswill be
ableto track the diligence with which DEC has ensured the compliance status of each facility in
their area. Utilizing this geographic locator and the compilation of ingpection reportsin the
document repositories, DEC should undertake a study to compare the levels of enforcement
activity in EJ areas with those in non-EJ areas. Thiswould involve devising methods to quantify
enforcement activities and results (e.g., number of ingpections conducted, violations issued, and
pendties assessed) to vaidly compare indicators for comparable facilities located in different

geographic aress.

14. Grandfathered Facilities

DEC should undertake areview of every mgor facility that was exempted from SEQR
review because of its“ grandfather” status or because it was built or substantialy modified under
aconsent order. Thisreview should identify any facilities that may pose a threst to public hedth
or the environment. Procedures and schedules should be established to shut down any facilities
S0 identified, or to upgrade their equipment or practices so as to eliminate or abate those
threats. This may involve establishing amortization periods (such as those often used in taking
down highway billboards) to alow facilities to be shut down without subjecting the state to
successful takings clams. DEC should periodically report back to the Environmentd Justice
Advisory Group as to the progress of thiswork.

15. Pan Implementation

A regiond environmenta justice advisory committee should be established within each
DEC region to assist the DEC regiond director and staff, as well as the regulated community
and the public, in addressing environmenta justice concerns, and to monitor the implementation
of this Policy on aregiond basis.

DEC s Office of Environmenta Justice should annually prepare areport ng the
progress being made in implementing the Policy and in achieving the god of ensuring fair and
equal treatment regardless of race, color, nationa origin or economic status. This report should
be posted on the DEC website and transmitted to the Governor’ s office, the State Legidature,
members of the Environmental Justice Advisory Group, and other community-based
environmenta and environmenta justice groups.

16. Mitigation Commitment Database



A data base should be compiled, and made available on-line, of al mitigation
commitments embodied in the permits and/or SEQRA findings for facilitieswith DEC permits.
A system should be established to monitor facility compliance with these commitments.

17. Citizen Suits

Mogt of the federal environmentd satutes have citizen suit provisons thet alow citizens
to go to court to enforce the law. Such provisions should be added to the Environmental
Consarvation Law, S0 that resdents of communities affected by environmenta hazards will
have legd recourse.!

Sincerdly,

Paul J. Elston
Chairman
New Y ork League of Conservation Voters

Aaron Mair
President
Arbor Hill Environmenta Jugtice Corp.

Norma Ramos
Jusicia Ambientd Laina

Peggy Shepard
Executive Director
West Harlem Environmenta Action

Beverly McQueary Smith
Professor of Law
Touro Coallege: Jacob D. Fuchsberg Law Center

[All Sgnetures on file]

! Paul Elston does not join in this recommendation.






Louls A. ALEXANDER
516 Overlook Terrace
Endicott, New York 13760

December 27, 2001

Monica Abreu Conley, Esq.

Environmenta Justice Coordinator

Office of Environmenta Jugtice

New Y ork State Department of Environmenta Conservation
625 Broadway

Albany, New York 12233-1500

Re  Supplemental Submission to the Report of the Environmental Justice Advisory Group
to the New York State Department of Environmental Conservation (“ DEC”)

Dear Ms. Conley:

| have gppreciated the opportunity to participate as amember of the DEC Environmentd Justice
Advisory Group (the “Advisory Group”) initsreview of environmentd justiceissues. | would also
like to compliment the DEC on undertaking this initiative and the dedicated efforts of its personnel
during this process.

The Advisory Group's report, which will be submitted to DEC Commissioner Erin M. Crotty, sets
forth a number of recommendations that should help advance the consderation of environmenta
judtice in the DEC' s permitting process. Asyou know, | have joined in the supplementa comments
of Sue Briggum, Diana M. Hinchdliff, Kenneth J. Pokasky, and James Shaw, which address
various issues relative to the report.

| am submitting these additiond comments as | disagree with the report’s recommendation to
modify two exigting regulatory time periods that gpply to the environmenta review of actions
pursuant to the State Environmenta Quality Review Act ("SEQRA").

Time Period Recommendations

The Advisory Group report recognizes that SEQRA offers an effective framework for consdering
environmentd justice concerns. The use of SEQRA to address environmentd justice issues has

a 50 been recognized in decisons of the DEC' s Office of Hearings and Mediation Services. See,
eg., Inre American MaineRall, LLC (ALJRulings on Issues and Party Status and Environmenta
Significance), August 25, 2000; In re Town of Brookhaven (ALJ Issues Rulings), April 26, 1995.

The Advisory Group report recommends two regulatory changes that would affect time periodsin
the environmentd review of an action. Specifically, the Advisory Group proposesto: (a) extend the



public comment period on a draft environmenta impact statement ("EIS"); and (b) delay the period
during which the DEC can make a SEQRA determination of significance.

| do not support these two recommendations at thistime. | believe that there is merit to evaduating
the timeframes that gpply to the environmentd review of an action, but that this should be through a
comprehensive review of dl the SEQRA time periods and their interrelationship with the timeframes
that apply to the DEC' s condderation of environmenta permit gpplications (Uniform Procedures, 6
NYCRR Part 621). Indtituting the two recommended changes, absent such areview, may not
result in improvements in the process and may lead to unintended procedura complications.

My comments on each of the two recommendations follow.*

(@) Comment Period on a Draft Environmental Impact Statement

The Advisory Group addressed the time period during which the public may review and comment
on adraft EIS and Sated, in part:

“The Advisory Group found that 30 days provides insufficient time for public review and comment
onan EIS. Therefore, the Advisory Group recommends that the DEC require a minimum of 60
days public natice for al environmenta impact statements when DEC is the lead agency and the
action will occur in or islikely to Sgnificantly affect a minority or low-income community. The
Advisory Group further recommends that the DEC pursue amendment of 6 NYCRR
617.9(a)(4)(iii) to require, pursuant to regulation, aminimum of 60 days public comment on the EIS
from the fird filing and circulation of the natice of completion.”

The current SEQRA regulations require that comments on a draft EIS, where a public hearing has
been scheduled, will be received and consdered by the lead agency “for no less than 30 caendar
days from thefird filing and circulation of the notice of completion, or no less than 10 calendar days
following a public hearing a which the environmental impacts of the proposed action are
consdered, whichever islater”. 6 NYCRR 8 617.9(8)(4)(iii). Wherethereis no public hearing
scheduled, the minimum public comment period on adraft EIS is 30 days — the comment period
begins with the firg filing and circulation of the notice of completion. 1d. 8 617.9(a)(3). However,
the lead agency conducting the SEQRA review has the authority to extend the time period as

appropriate.

Whether the current minimum of 30 days provides sufficient time for the public to comment on a
draft EI'S depends upon the type of project. Particularly here, where the intent is to amend the
SEQRA regulations that apply to permits, funding and approvals of other State and local agencies
aswdl asthe DEC, awide range of projects would be affected.

! The views that | have expressed in the supplemental views are mine alone and have not been endorsed by, nor do
they necessarily reflect, the position of the law firm or any other organization of which I am a member.
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In fact, during the last mgor revison of the SEQRA regulationsin 1995, the DEC specificdly
addressed thisissue. Among the public comments listed in the 1995 Find Generic Environmental
Impact Statement on the proposed amendments to the SEQRA regulations was the following: “The
minimum time period for public review of adraft EIS

should be 60 days.” The DEC responded as follows — * The Department fedls that the current 30
day minimum public comment period is adequate. Lead agencies have the discretion to provide
additiond time when circumstances warrant.”

| believe that the current regulations, which give alead agency the authority to exercise its judgment
on gppropriate extensons to the public comment period, have not been shown to be inadequate.

(b) Timeframefor a Significance Deter mination

The Advisory Group report is recommending that the DEC be precluded from issuing a
determination of significance for a certain period of time. Specificdly, the report dates.

"[T]he DEC [should] pursue amendment to 6 NY CRR 621 to require a minimum time frame, from
the date of initid public notice, for information gathering prior to making a Sgnificance determination.
... The minimum time frame should be determined by the DEC, but should be no less than 30 days
and no more than 45 days. During this time frame the DEC should invite the public to submit
information relevant to the specific permit application.”

Currently, the SEQRA regulations that govern the determination of significance of an action, and
which gpply to the DEC, provide that:

-- where more than one agency isinvolved in a project and the project is subject to coordinated
review, alead agency must determine the significance of an action within 20 caendar days of its
edtablishment as lead agency or within 20 cdendar days of its receipt of dl information it may
reasonably need to make the determination of sgnificance, whichever occurslater. 6 NYCRR 8
617.6(b)(3)(ii).

-- where asingle agency isinvolved or there is uncoordinated review, an agency must determine the
ggnificance of the action within 20 calendar days of its receipt of an gpplication, an environmenta
assessment form, or any additiona information reasonably necessary to make that determination,
whichever islater. I1d. 8 617.6(b)(1)(ii). If an agency isdirectly undertaking the action, it must
determine the sgnificance of the action as early as possible in the design or formulation of the
action. Id. § 617.6(b)(2)(i).

At thistime | do not support restricting the DEC' s authority to issue a determination of significance.
Egtablishing a"waiting period” with respect to the issuance of adetermination of Sgnificanceis
unnecessary where the applicant is committed to preparing an EIS or where

the DEC hasindicated to the applicant that it will be issuing a positive declaration and an EIS will
berequired. Also, it isunclear how this proposed "waiting period” would gpply to those projects



or actions where another agency is serving as lead agency and is respongble for issuing the
determination of significance, but the action includes DEC permit applications. Moreover, the
exiding regulations dlow additiond time for a determination of significance where further
information is needed.

The Advisory Group recommendation aso talks of inviting the public to submit information relevant
to the permit application during this “waiting period’. With respect to DEC permiits,

the regulations dready provide an opportunity for the public to comment on an application for a
major project. See 6 NYCRR § 621.6. Moreover, in the event that the DEC determinesthat a
negative declaration it has issued is not appropriate, the regulations provide that the negative
declaration can be amended or rescinded Seeid. 8 617.7(e) & (f), respectively.

There are further opportunities for the public to chalenge a negative declaration, if it believes that
the DEC has improperly issued a negative declaration. For those permit gpplications that are
subject to a DEC adminigtrative hearing, challenges can be raised at the issues conference (as was
done in the American Marine Rail proceeding). Litigation aso provides an opportunity to chalenge
an agency’ s issuance of anegative declaration.

Conclusion

| would respectfully submit that the recommendations to change the time period with respect to the
public comment period on adraft EIS and to impose a ddlay period on the DEC' s determination of
ggnificance, not be implemented at thistime.

In contrast to making piecemed changes, | believe that it would be preferable to task designated
DEC personnd from the Divison of Environmenta Permits, the Office of Environmentd Judtice,
and the DEC regiond offices, together with representatives of the DEC's Office of Hearings and
Mediation Services, to undertake a comprehensive review of dl the rlevant SEQRA and DEC
permit application (Uniform Procedures) timeframes. Such areview should congder the views of
environmental justice advocates, gpplicants, the genera public, and loca and State agencies, among
others, in consdering the extent to which any changes to the SEQRA and the DEC' s Uniform
Procedures timeframes are merited.

Thank you for this opportunity to submit additional comments.

Very truly yours,

Louis A. Alexander



December 26, 2001

Ms. Monica Abreu Conley

Environmenta Justice Coordinator

New Y ork State Department of
Environmental Conservation

625 Broadway

Albany, New Y ork 12233

Dear Ms. Conley:

These comments are being submitted jointly by the four business representatives
on the Department’ s Environmenta Justice Advisory Committee (EJAC).

We appreciated the opportunity to serve on this pand, and to help develop
recommendations for addressing environmenta justice concerns through the
Department’ s permit review process.

Importantly, we al support the basic approach set forth in the EJAC sfind report
that has been prepared for submisson to DEC Commissioner Erin Crotty. We
believe it represents a balanced approach to ng environmentd justice issues,
and reflects the interests and concerns raised by environmentd justice advocates
aswedl as those concerns raised by the regulated community.

We ds0 bdieve that if these recommendations are implemented they will represent
the most comprehengve state-level environmenta justice program yet adopted in
the U.S.

Even s0, we fed compelled to raise severd significant concerns regarding the fina
report. It isimportant to note that, while the report is intended to reflect the
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recommendations of the EJAC, it was drafted by DEC staff. While individua
members of the EJAC had the opportunity to comment on severd drafts of the
report, we were not able to resolve every issue of concerntous. Moreover, the
divison of the EJAC membersinto smal discussion groups during the latter stages of
its deliberations fragmented our dialogue and made it difficult to discern where a
meaningful consensus actudly was achieved.

Our concernsfdl into severa categories.

. In severad ingtances, the report fails to accurately reflect the agreements
reached during the EJAC process

. In certain instances, we believe the report text does not adequately represent
or explain key issues and recommendations. It aso failsto discuss concerns
raised by EJAC members with respect to issues addressed in the report.

. The find report does not include a summary of the core recommendations
that will conditute the stat€' s environmenta justice permitting policy. Inour
view, the report will not convey a dlear understanding of the anaytic
approach proposed by the EJAC.

. We aso were compelled to address severd issues that were not adequately
addressed during the EJAC effort.

While we generdly support the consensus recommendations included in the fina
EJAC report, the following provides a discussion of our most sgnificant concerns
regarding the fina text.

1. Discussion of Business Concer ns — The recommendationsin this report reflect
input recelved from the various congtituencies that served on the EJAC, including
minority communities, environmenta groups, municipalities and business. Therefore,
we believed it was important that the final report aso include a brief discusson of the
issues and concerns raised by the business community during the EJAC process.

From the outset of our participation on the EJAC, we have supported many of the
policy godsthat have been set forth in environmentd justice policies adopted by
other jurisdictions, and in the discussons of our Advisory Group meetings. In May
2000, a one of theinitid EJAC mesetings, we made an extendve presentation on the
business community’ s perspective on
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environmenta justice issues. In summary, we emphasized that the development and
implementation of any regulatory program must consider the larger context of
business activity and the stat€' s economy. The business sector provides
employment opportunities, financia support for community activities, and other loca
benefits. To provide these economic benefits, the business sector needstimely and
reliable action on permit gpplications and confidence that investments will be viable
for the projected life of the project.

We pointed out that economic growth is an integrd tool for achieving environmenta
judtice. Thejobs that businesses provide are critica to our state and its citizens, and
are essentid to providing prosperity for our state's minority and low-income
communities.

We ds0 discussed our sgnificant concerns regarding the potentia impact of an EJ
program on exigting facilities, permit renewas and the overdl impact on business
opportunities. Because of these concerns, we believe that any environmentd justice
guidance implemented by the DEC must be well-defined, workable and not creste
undue delaysin the permitting process or negetively impact the ability of New Y ork
business to be competitive. For example, it must be ensured that environmenta
justice-related requirements will not adversdly impact brownfield development which
iscritical to reinvigorating the urban areas of our State, will not adversaly impact the
datus of urban business facilities that are in full compliance and offer employment
opportunities to urban resdents, and will not adversaly impact the ability to attract
new and expanded business development throughout the State.

2. Technical Assistance Grants (TAGs) —During the EJAC' s discussions of
technical assstance grants, we made clear that our support for a TAG program was
contingent on an agreement that any such grants be funded by the state, rather than
the permit gpplicant. We fet that this was a consensus item, and that the find draft
report should reflect thisimportant qualification. Instead, we are disgppointed that
the find draft provides an unqudified endorsement of such grants, with the
recommendation that the DEC should pursue funding for this grant program. The
business members of the EJAC only support the cregtion of atechnicd assstance
grants program if it is state funded, rather than an additiona cost imposed on the
aoplicant.

In addition, we recognize that there was little discusson and no consensus on the
specific criteriaand/or procedures required to implement a TAG program.
Therefore, we would like to offer several comments on that point. 1n terms of
eigibility criteria, we recommend that grants be made available to groups that are
composed of citizensthat are directly affected by a proposed project,
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including citizen groups and municipdities. Further, we do not support giving
preference to community groups (nor do we believe this recommendation was a
consensusitem.) The determination of what group (community group, municipdity,
etc.) should receive funds should depend upon the matter at issue, and dl igible
groups should have equal potentia accessto grants.

3. Need for Legidative Changes — For severd reasons, we were very
circumspect with regard to recommendations involving legidative actions. Fird, the
EJAC was asked by the DEC Commissioner to recommend policies thet fell within
the DEC' s current jurisdiction. Second, it is our experience that program reforms
happen more quickly and efficiently when they can be implemented under existing
datutory authority.

During the EJAC' s ddliberations, we tried to specify which recommendations could
be implemented under existing datutory authority, and which may need legidaive
action. In most instances, these assessments are accurately reflected in the fina
report.

The EJAC determined that most of its recommendations can be implemented
without statutory changes. The two exceptions requiring legiddive action are: the
creation and funding of atechnica assistance grants program; and the extension of
SEQR-based review requirements to certain agencies (i.e, MTA, NYPA and
LIPA) that are currently exempt from the State Environmental Quaity Review Act
(SEQRA). Indl other cases, we beieve that the recommendations included in the
final report are within the DEC' s current legidative authority.

Unfortunately, the find EJAC report contains two references to statutory changes
that we believe are inconsgtent with the EJAC' s recommendations. These
provisons suggest a broader legidative role in implementing our proposals than was
agreed to by the EJAC . The EJAC did not endorse broad environmenta justice
legidation. Nor was there any demongtration of the need for such broad legidation
during the EJAC process.

Firg, in the section entitled “ Recommended Policy Statement,” alast-minute change
to the text states that environmenta justice should be integrated into DEC regulations
and legidative proposas. We strongly object to this new language, asit is

incong gtent with the EJAC' s consensus podition. I the EJAC’ s recommendations
regarding EJ policy and SEQR regulatory amendments are adopted, it is unclear
why thereis aneed for any additiond measuresto integrate EJinto DEC regulation
or legidative proposads. To us, this new language suggests an gpproach whereby
each new DEC program or proposa would contain additiond, specific EJ
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requirements. Such an outcomeis clearly at odds with the consensus position
reached by the EJAC.

Second, the fina paragraph of the report says that the EJAC recommended that the
DEC “encourage legidation or an executive order which directs the DEC and other
... Sateand local agenciesto address environmentd jugtice ...” It goesonto
say that “The Advisory Group further recommends that the recommendationsin this
report be made applicable to DEC and other . . . state and local agencies, as
aoppropriate, through statutory or regulatory amendment.”

Again, conddering the EJAC' s consensus regarding amendments to the DEC's
SEQR regulation, and statutory changes to require that specific entities currently
exempted from SEQR be required to conduct EJ assessments, the need for
additiond legidative changesis unclear.

4. Focus on Core Recommendations — The origind charge to the EJAC was to
make recommendations on how environmentd justice concerns can be addressed
through the DEC' s permitting programs. We believe that greater emphasis should
have been placed on the EJAC' s core recommendations to address environmenta
justice concerns as part of the state' s permit review process. To do so, the report
should include a summary section that highlights the EJAC's mogt Sgnificant
recommendations. From our perspective, these include:

. Public notice a the time of the receipt of a permit gpplication by the DEC,
rather than at the time of DEC's compl eteness determination.

. Enhanced efforts to distribute information on proposed projects in minority
and low income communities. This recognized the limited accessibility of
existing notice requirements, which depend on the Environmental Notice
Bulletin and newspaper publications. We agreed that the DEC should work
with minority and low income communities to identify more effective
methods to inform interested members of the public about proposed
projects.

. Our proposal that the DEC's SEQRA regulations be amended to require an
assessment of whether any of the Sgnificant, adverse environmenta impacts
identified as part of an environmentd impact satement (EIS) may have a
disproportionate impact on minority and low income communities.
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. Our proposd that DEC’'s SEQRA regulations be amended to require that
governmental decisions attempt to balance awide range of environmentd,
economic and socid godss, induding the god of avoiding or mitigating any
disproportionate environmental impacts identified as part of the EIS.

5. Effective Date of EJ Requirements — The EJAC never discussed the
effective date of new procedurd requirements included in our proposed EJ policy.
However, thisissueis a least partidly addressed by existing statute. The
Environmenta Conservation Law (Section 3-0301.2(a)) aready provides that new
environmenta standards and criteria cannot take effect until a least 30 days after
thelr filing with the Secretary of State for publication in the State Register. The
ECL (Section 3-0301.2(z)) dso provides that new or amended DEC guidance
documents cannot take effect until at least 30 days after their publication in the
Environmental Notice Bulletin.

These legidative requirements reflect the concerns raised by the regulated
community regarding the need to be made aware of new regulatory obligationsin
advance so it can plan accordingly.

Considering exigting statutory provisions, the current economic climate, and other
factors, we recommend that any new EJ requirement that apply to permit
goplications filed with the DEC become effective only after aminimum 30 day public
notice period, and only gpply to applications received by the DEC after thet effective
date. Importantly, we are strongly opposed to the retroactive application of new
standards to permit gpplications dready received by the DEC.

6. Program Applicability — Early in our deliberations, the DEC proposed for our
evaduation aligt of permit programs to which our recommended EJ policies would
apply. Our discussons were framed by that list, and we often

consdered implementation issues based on thislist of specific permit programs.

At the end of the final EJAC mesting, there was a proposd to extend the
gpplicability of our proposed EJ policy to other permit programs. While there was
some discussion on this point, no consensus was reached by the EJAC. Even so,
the draft find report included these additiona permit programs.

Our understanding was that the EJ permit policy would focusinitialy on the mgor

environmenta quaity/pollution control permit programs (e.g., those regulaing ar
emissions, wastewater discharges, and solid and hazardous waste
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management facilities). The late additions mostly involve naturd resource-related
permits, including: coastdl erosion management; freshwater wetlands; tida wetlands;
transportation of water by vessal; use and protection of waters, waste transporter
permits; water quality certifications, water supply; and wild, scenic and recreationd
rivers.

These lagt minute additions to the list of applicable programs are different in kind
than those discussed earlier by the EJAC, and posed many implementation issues
that we had no chance to consder. For example, we question how our proposed
EJ policy would apply to waste transporter permits, sSince such permits do not
regulate the location of the regulated activity. Specificdly, it isunclear how a
disproportionate impact assessment based on a geographic area of concern would
be applied to atransporter permit. Would the requirements apply based on the
location of the owner's business, or itstrangit route? Would it matter if the truck
Spent some of itstimein acommunity of concern? These issues were never
discussed by the EJAC.  Without the opportunity to discuss the appropriateness of
extending our proposed EJ policy to additiona permit programs, we cannot agree to
their indusion in the find report.

7. Protection of Trade Secrets —While we support the use of the DEC web ste
and other dectronic means for disseminating publicly avalable information, the
growing use of these tools grestly increases our concern about the protection of
confidentia information that is submitted as part of permit applications or other
mandated materia. The report should reference existing DEC provisons (6

NY CRR Part 616.7) regarding the protection of trade secrets and proprietary
information, and include the recommendation that the DEC emphasize the protection
of trade secrets as part of its efforts to enhance public access to DEC information.

In addition, we believe that the DEC must not only ensure that trade secrets are kept
confidentia, but it aso needs to balance the community's need for information with
the need to ensure public safety. Recent events remind us that every aspect of each
community's health and safety must be evauated to avoid unanticipated adverse
conseguences — and those adverse consegquences are more unusua and dangerous
than had ever been imagined.

8. Preconstruction Review —The EJAC discussed inclusion of Part 231-2, the
dtate’ s new source review process, on the list of permit programs subject to our
recommended EJ policy. However, Part 231 does not gppear in the fina report.
We bdieve that its omisson from the find report is intentiond, based on the fact that
the substantive provisions of Part 231-2 are incorporated into
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aPart 201 permit, and Part 201 is dready covered by our proposed EJ policy.

Likewise, the EJAC discussed the applicability of our EJ recommendations to other
preconstruction review requirements (e.g., the PSD program) that are addressed in
Part 201 permits, but are not delegated to DEC nor specificaly reflected in DEC
regulations. While PSD may be covered to the extent that emission control
requirements will be included in Part 201 permits, the issue is complicated given
EPA’ s directive requiring an EJ assessment as part of the PSD review process. To
help address this issue, we recommend that the DEC urge the EPA to recognize
forma daeleve EJ assessments as satifying federal EJ requirements.

9. Permit Renewals — The business members of the EJAC have significant
concerns regarding the section on permit renewals included in the find report. It
was dways our intent to exclude from the EJ permit policy any permit renewals that
are not otherwise consdered to be new applications or mgor modifications. The
issue of renewasisof crucial concern to us, and we continue to support the initia
EJAC agreement to (i) focus its EJ recommendations on new applications and mgor
modifications, and (ii) generaly exempt renewas from EJ assessments.

We bdieve the exemption of permit renewas is fully congstent with the concept of
environmenta justice, which is based on the premise that the issuance of permits and
the gting of facilities are at least partidly influenced by the demographics of the
affected community. To extend thisrationae to permit renewds, the assessment
would need to look at the demographics of the facility a the time the permit was
originaly issued, not the current demographics. To do otherwise would be to
subject facilities to additiond regulatory requirements based on the changing
demographics of the community in which it has dready located.

10. Role of Public Participation —In a number of instances, the report says that
the EJAC recommendations are intended to promote the “meaningful participation in
environmenta decison-making.” We believe that thisand smilar phrases are
mideading, and in our comments on the draft report, we recommended amendments
thet referred ingtead to “meaningful and timedly input into environmenta decison-
making.” We fed that the report suggests a more active role in making regulatory
decisons by members of the EJ community than was the intent of the EJAC. With
limited exceptions (e.g., adminigtrative adjudication or judicia review), decisonson
permit applications are made by the DEC, and the input of EJ communities and other
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members of the interested public is provided through public comment periods and
other procedural requirements.

11. Impact of “Preliminary Screening” — The report describes a process for
conducting a“preliminary screening” of permit gpplications as part of the EJ
assessment process. Unfortunately, this section of the report neglects to say why
this screening is done, and how its findings affect the subsequent EJ assessment
process.

The preliminary screening will be used to determine whether afull environmenta
assessment form (EAF) should be used for an unlisted project, and whether an
unlisted project will be subject to coordinated review. While these provisons are
mentioned later in the report, we think it would be useful to mention them at this
point in the report.

We dso believe that the report should discuss the impact of the DEC's preliminary
screening on the requirement to consider disproportionate impacts as part of our
proposed SEQR amendments. If the DEC's screening determines that the project
will not affect aminority or low income community, it obviates the need to do a
disproportionate impact assessment under SEQR, unless new information has been
developed that sgnificantly changes the DEC sinitid definition of the affected
community.

12. Demographic Data in EAF — The report includes a recommendation that
demographic information be part of the environmental assessment form. We
disagree with this recommendation on its merits, and believe thet this
recommendation is inconsgstent with the EJAC consensus. At thispoint in the
environmental assessment process, the preliminary screening has aready determined
whether the community of concern is either aminority or low income community. It
is unclear why additional demographic data would be collected as part of the EAF
process, which is intended to assess the potentia environmental impacts of proposed
projects.

13. Compr ehensive Planning — One of the significant recommendations of the
EJAC Advisory Group relates to comprehensive planning. As stated in the report,
“[t]he Advisory Group recommends that the DEC, through its role on the Quality
Communities Task Force, explore the use of comprehengve planning to identify
environmentaly stressed communities and to assess waysto avoid or reduce the
impaosition of additiond environmenta stresses through land use planning and
zoning.”
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In the public hearings conducted by the Advisory Group in Syracuse, Buffao,
Albany and New York City, it was clear to us that many environmenta justice
concernsrelate to loca zoning. As neighborhoods change over time, there are often
circumgances where facilities which are fully compliant with loca zoning laws and
have been at alocation for years now confront new demands due to changing
demographics or residentid development. The rights and concerns of such facilities
must not be ignored in the process.

The public hearings conducted by the EJAC underscored how many of the
environmenta justice concerns related to municipa and other public-related projects
—for example, upgrading municipd infrastructure (such as sewer treatment plants),
solid waste transfer Sations that are sited and operated to address public needsin
solid waste disposd, highway and bridge development and congtruction, and
municipa trangportation networks (such as the location of garages for municipa bus
sysems).

In many respects, such environmenta justice concerns are best considered at aloca
levd. The development of comprehensive locd plans by municipdities giving due
consderation to existing zoning requirements and loca socid, economic and
environmental issues, can offer the best opportunity for addressing environmenta
justice issues in the context of community needs.

14. Defining Communities of Concer n — The EJAC recommends that the DEC,
by using the EPA Region 2 GIS gpplication or another smilar gpplication, draw the
boundaries of the community of concern —that is, the area and population affected
by environmenta impacts related to a specific facility, source or project for which a
permit application has been submitted. The boundaries are to include the area
where the project will be located as well as areas that may be significantly affected
by any of the facility, source or project's likely impacts, such asair pollution, water
pollution, traffic, visud impact and secondary displacement.

We believe that the gpplicant, rather than the DEC, should define the boundaries of
its project’s community of concern as part of its permit gpplication. An applicant
will likely be more familiar with the locd ares, the type and extent of any potentia
impacts from the proposed action, and the scope of mitigation measures that are
critica to determining appropriate boundaries.

Having the applicant define these boundaries does not preclude the DEC and other

parties from commenting on the proposed boundaries and proposing revisons.
Insteed, it would alow an gpplicant to utilize the information it has developed
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regarding the action, which may include detailed modding, research and knowledge
of any prior impacts. Furthermore, in anumber of projects,
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the applicant will be alocd governmenta agency which will have extensve
knowledge of the areas that may be affected by a proposal and would best be able
to delineate the community of concern.

15. Implementing Environmental Justice Strategies— The EJAC recommends
that the DEC “ should encourage gpplicants to demondtrate, in writing, whether they
have identified environmentd justice concerns related to a proposed action, and, if
S0, develop awritten plan to address these concerns and implement the plan.”

We believe that the DEC has an important responsibility to provide permit gpplicants
with fundamenta information on environmentd justice and to encourage srategiesto
ensure that environmenta justice issues and concerns are addressed. For most
projects, the expanded notice and public outreach initiatives contemplated by the
Advisory Group's policy recommendations will ensure that environmentd judtice
issueswill be raised and heard.

An gpplicant, as amember of the community in which itsfacility isor will be located,
will likely have written operating procedures and palicies, and ether interna staff or
outsde conaultants, to interact with the public. If an gpplicant needs help developing
adrategy for incorporating environmenta justice concerns and for public outreach, it
should be adle to call on DEC's citizen participation and permit review staffs for
assstance. An gpplicant should be encouraged to develop such a strategy
voluntarily, in cooperation with community and other groupsin the area of its

proposed action.

Applicants may incur sgnificant expense to research demographic information,
identify the community of concern, and supply the additiond information necessary
to satisfy SEQR. We see no need or purpose for an additional requirement that an
applicant prepare awritten plan for environmenta justice outreach.

16. Executive Order — The concluding paragraphs of this report raise, as one
strategy option, the issuance of an executive order by Governor George Petaki to
direct the DEC and other relevant state and loca agencies to address environmental
justice and provide resources to fund these efforts. In our view, this suggestion
gppears unnecessary. Theintent and goa of the EJAC' s recommendations,
including the explicit incorporation of environmenta justice congderations into the
SEQRA process, will ensure that state and local agencies address these issues and
devote resources to their resolution.

We are committed to ensuring that dl resdents of our Sate sharein the
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benefits and protections afforded by our environmenta laws and regulaions. Our
participation in the Advisory Group and the policy recommendations that we have
advanced have been directed to that end. To ensure progress to that goa, once the
DEC formaly issuesits environmenta justice guidance, the implementation of that
policy must be carefully monitored to confirm that the intended god's are being
achieved.

17. Integrating Environmental Justice into SEQR — The third and fourth
paragraphs under the heading of “Recommendations for Incorporating
Environmentd Justice into SEQR” are difficult to understand, and we question
whether they accurately reflect the EJAC' s intentions regarding the SEQR process.
In our comments on the find draft report, we urged that both of these paragraphs be
deleted, and replaced with the following text:

To assure that the state’ s environmental review process fully addresses
environmenta justice concerns, the EJAC proposes the following
recommendations to the state’' s SEQR regulations. These recommendations
edtablish formd procedures for ng sgnificant, adverse and
disproportionate environment impacts on minority and low income
communities.

18. Digtribution of Green Benefits— During its ddiberations, the EJAC
addressed the digtribution of environmenta funding of state programs. As noted in
the section of the report that addresses  Green Benefits,” funds for environmentd
programs should be dlocated as equitably as possible, taking into account the
gautory requirements and legidative intent of various environment-related funding
programs. In contrast, the last DEC revision of the report added language
referencing “ proportionate funding” in the section entitled “ Recommended Policy
Statement.” We believe that this added language is mideading and should be
deleted.

We agree that the DEC should implement its programs to ensure that Smilar needs
are equitably addressed. However, as aresult of the specific godsof various
environmentd legidation — and differing regiond needs — certain regions of the Sate
receive higher leves of funding than others. These dlocations, evenif they result in
regiond differentidsin funding, reflect the judgments of the Seate legidature of how
best to address environmenta priorities, considering the needs and interests of the
state asawhole.
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Statutory mandates and legidative directives often leave DEC with limited discretion
in dlocating fund to alocate funding. The public should not be led to believe that
DEC has the authority to ensure that funding formulas are
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“proportionate.”

19. Use of the “ Short” EAF —We support the recommendation that, in the SEQR
process, afull environmenta assessment form be required for unlisted actions
occurring in minority or low-income areas. Under current regulations, either afull
environmental assessment form or a short environmenta assessment form can be
used. Inlight of the more detalled information that the full environmenta assessment
form dicits, mandating its use in those circumstances was supported by EJAC
members.

However, we disagree with the statement in the report that the EJAC determined
that the short EAF fails to provide sufficient information to enable the DEC to
determine whether an identified minority or low-income community may be impacted
by disproportionate adverse environmental impacts. An gpplicant or lead agency
can provide the necessary information in completing the short EAF that would alow
the DEC to make that determination. In those instances, the short EAF would be
adequate. However, we believe that the full EAF provides a better format for
goplicants and lead agencies to utilize in setting forth potentia impacts in minority and
low-income communities and join in recommending its required use.

In closing, we would again like to express our gppreciation to the Department of
Environmental Consarvation and to the members of the Environmenta Justice
Advisory Group for this opportunity to work together in developing a proposed
environmentd justice permitting policy for New York State. We look forward to
working with the Department and with the other EJAC members in implementing our
consensus policy recommendations.

Respectfully submitted by:

Louis Alexander
Attorney

Sue Briggum
Director of Environmenta Affairs
Waste Management

Diana Hinchdiff
President
Alliance of Chemica Industries of New Y ork State, Inc.
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Kenneth Pokalsky
Director of Environmenta Programs
The Business Council of New York State, Inc.

James Shaw

Environmenta Manager
Alcoa
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