


lower s t r a t a  and t o  o t h e r  m i n e r a l s  not  d i v e s t e d .  With t h e  a c t  of 

severance ,  t h e  s u r f a c e  and t h e  m i n e r a l s  each  become a  d i s t i n c t  

f r e e h o l d  e s t a t e  s u b j e c t  t o  t h e  laws of d e s c e n t ,  d e v i s e  and conveyance. 

I n  most s t a t e s ,  New York S t a t e  i n c l u d e d ,  i t  i s  a  f a c t  t h a t  

p u r c h a s e r s  a r e  no t  bound by p r i o r  b u t  unrecorded s e v e r a n c e s  of s u r f a c e  

o r  m i n e r a l s  u n l e s s  t h e  purchase r  h a s  a c t u a l  knowledge of such a  s a l e .  

Knowledge of p r i o r  s a l e  c o n s t i t u t e s  n o t i c e ,  even i f  t h e  ins t rument  h a s  

not  been recorded .  

The purchase  of a  f e e  s imple  e s t a t e  f o r  t h e  purpose of o i l  and 

g a s  development i s  r a r e .  

2 .  Purchase  of a  Mineral  Deed - A minera l  deed i s  a  conveyance of 

i n t e r e s t  i n  r e a l  p r o p e r t y  t o  t r a n s f e r  t i t l e  o f  m i n e r a l s  i n  p l a c e .  The 

minera l  deed may s e v e r  t h e  m i n e r a l  i n t e r e s t  from t h e  s u r f a c e ,  c r e a t i n g  

a  s e p a r a t e  f r e e h o l d  e s t a t e .  The deed may t r a n s f e r  a l l  o r  a  f r a c t i o n a l  

p o r t i o n  of t h e  g r a n t o r ' s  undivided i n t e r e s t .  The m i n e r a l  deed may be 

f o r e v e r  un to  t h e  g r a n t e e ,  h i s  h e i r s  and a s s i g n s ,  o r  i t  may be 

t e rminab le .  Commonly, term m i n e r a l  deeds  a r e  f o r  15 o r  20 y e a r s  and 

"as  long t h e r e a f t e r "  a s  o i l  o r  g a s  i s  "found". The word "found" h a s  

been cons t rued  t o  mean "produced". I f  t h e  term m i n e r a l  deed h a s  no 

" t h e r e a f t e r "  c l a u s e ,  an  o i l  and g a s  i n t e r e s t  t aken  from t h e - t e r m  

minera l  owner should be  r a t i f i e d  by t h e  r e v e r s i o n a r y  owner i n  t h e  

even t  t h a t  p roduc t ion  e x t e n d s  beyond t h e  m i n e r a l  term. Temporary 

c e s s a t i o n  of p roduc t ion  t h a t  does  no t  t e r m i n a t e  t h e  i n t e r e s t  under 

which p roduc t ion  i s  o b t a i n e d  may no t  t e r m i n a t e  t h e  m i n e r a l  g r a n t  t h a t  

i s  i n t o  i t s  secondary o r  " t h e r e a f t e r "  term. A f t e r  c e s s a t i o n  of 

p roduc t ion ,  f u t u r e  p roduc t ion  cannot  r e v i v e  p r i o r  r i g h t s .  

The u s e  of minera l  deeds  t o  o b t a i n  o i l  and g a s  r i g h t s  s e e s  





prov ince  of t h e  p o t e n t i a l  l e s s o r  t o  c o n d i t i o n  t h e  g r a n t i n g  of a  l e a s e  on t h e  

i n c l u s i o n  of such  p r o t e c t i v e  s t i p u l a t i o n s  a s  may b e  deemed n e c e s s a r y .  

Fur thermore ,  b e f o r e  any d r i l l i n g  may t a k e  p l a c e ,  each w e l l  must be  p e r m i t t e d  

by t h e  S t a t e .  Such p e r m i t s  a r e  g r a n t e d  on a  s i t e  s p e c i f i c  b a s i s  and s u b j e c t  

t o  p r o t e c t i v e  s t i p u l a t i o n s  which may be  c a l l e d  f o r  upon comple t ion  of  t h e  

Environmental  Assessment Form. None the less ,  a n  examina t ion  of t h e  s t a n d a r d  

p r o v i s i o n s  found i n  a  contemporary l e a s e  i s  i n s t r u c t i v e .  

1. Lease  O b j e c t i v e s  - The e s s e n t i a l  p r o v i s i o n s  of a n  o i l  and g a s  l e a s e  

a r e  t h o s e  n e c e s s a r y  t o  malre a  v a l i d  t r a n s f e r  of r i g h t s  and accomplish  

t h e  l e s s e e ' s  fundamental  g o a l s  which a r e :  

a .  t o  o b t a i n  t h e  r i g h t  t o  deve lop  l e a s e d  l a n d  f o r  a n  agreed t e rm 

w i t h o u t  any o b l i g a t i o n  t o  deve lop ,  and 

b.  i f  p r o d u c t i o n  i s  o b t a i n e d ,  t o  have t h e  r i g h t  t o  m a i n t a i n  t h e  l e a s e  

f o r  a s  long a s  i t  i s  economical ly  v i a b l e .  

Primary Lease  Clauses  - G e n e r a l l y ,  t h e s e  p r o v i s i o n s  can be found i n  

j u s t  t h r e e  c l a u s e s ;  t h e  g r a n t i n g  c l a u s e ,  t h e  t e rm c l a u s e  and t h e  

d r i l l i n g  d e l a y  r e n t a l  c l a u s e .  

a .  The g r a n t i n g  c l a u s e  of a n  o i l  and g a s  l e a s e  s p e l l s  o u t  t h e  r i g h t s  

t h a t  a r e  g r a n t e d  by t h e  m i n e r a l  i n t e r e s t  owner t o  t h e  l e s s e e .  The 

e f f e c t  i s  t o  g r a n t  t o  t h e  l e s s e e  t h e  r i g h t  t o  s e a r c h  f o r ,  deve lop  

and produce o i l  and g a s  from t h e  l e a s e d  premises  wi thou t  imposing 

any o b l i g a t i o n  t o  do s o .  To be v a l i d ,  t h e  g r a n t i n g  c l a u s e  must 

i d e n t i f y  t h e  s i z e  of t h e  i n t e r e s t  g r a n t e d ,  t h e  s u b s t a n c e s  covered 

by t h e  l e a s e  and t h e  l a n d  covered by t h e  l e a s e .  I n  a d d i t i o n ,  most 

g r a n t i n g  c l a u s e s  s p e c i f i c a l l y  i n d i c a t e  u s e s  p e r m i t t e d .  

The t e rm c l a u s e  of an  o i l  and g a s  l e a s e  s e t s  t h e  p e r i o d  of t ime  

t h a t  t h e  r i g h t s  g i v e n  i n  t h e  g r a n t i n g  c l a u s e  w i l l  ex tend .  





o b l i g a t i o n  t o  d r i l l  d u r i n g  t h e  pr imary term by m i t i g a t i n g  any 

impl ied  o b l i g a t i o n  t o  t e s t  t h e  premises .  

L e s s o r s  do n o t  g e n e r a l l y  r e s i s t  d r i l l i n g  d e l a y  r e n t a l  

c l a u s e s .  I n  p a r t ,  t h i s  is  because  t h e  c l a u s e s  have become 

customary i n  l e a s e  forms.  L e s s o r s  commonly e n t e r  i n t o  l e a s e s  w i t h  

t h e  e x p e c t a t i o n  t h a t  development w i l l  no t  occur  u n t i l  c l o s e  t o  t h e  

end of t h e  pr imary t e rm,  i f  e v e r .  Those who c o n s i d e r  t h e  t iming  

of  d r i l l i n g  t h e  f i r s t  w e l l  impor tan t  w i l l  n e g o t i a t e  f o r  a  s h o r t  

pr imary t e rm o r  f o r  a  s p e c i f i c  d r i l l i n g  o b l i g a t i o n .  Moreover, 

many l e s s o r s  look  forward t o  p e r i o d i c  r e c e i p t  of  d e l a y  r e n t a l  

payments. 

Defensive  Clauses  - The f o r e g o i n g  c l a u s e s  a r e  i n d i s p e n s a b l e  i n  a  

modern o i l  and g a s  l e a s e .  However, t h e y  c o n s t i t u t e  o n l y  a  p a r t  of  

t h e  o v e r a l l  document. Over t h e  y e a r s ,  a  number of  d e f e n s i v e  c l a u s e s  

have come t o  be  r o u t i n e l y  inc luded  i n  t h e  o i l  and g a s  l e a s e .  

I n  c o n t r a s t  t o  r e a l  p r o p e r t y  l e a s e s ,  o i l  and g a s  l e a s e s  a r e  

g e n e r a l l y  i n t e r p r e t e d  s t r i c t l y  a g a i n s t  t h e  l e s s e e s .  S t r i c t  

i n t e r p r e t a t i o n  h a s  been j u s t i f i e d  by t h e  r u l e s  of  c o n s t r u c t i o n  t h a t  

a  w r i t t e n  ins t rument  i s  t o  be  i n t e r p r e t e d  a g a i n s t  i t s  d r a f t e r ,  t h a t  

a n  i n s t r u m e n t  i s  t o  b e  c o n s t r u e d  a g a i n s t  t h e  p a r t y  owing performance 

under i t ,  and t h a t  a n  o p t i o n  i s  t o  be  c o n s t r u e d  a g a i n s t  i t s  h o l d e r  a s  

w e l l  a s  by p u b l i c  p o l i c y  i n  f a v o r  of f r e e i n g  p r o p e r t y  t o  be developed 

by a n o t h e r .  A t  t h e  t r i a l  c o u r t  l e v e l ,  s t r i c t  i n t e r p r e t a t i o n  a g a i n s t  

t h e  l e s s e e  may be  e x p l a i n e d  on t h e  mundane b a s i s  t h a t  d i s p u t e s  o v e r  

l e a s e  p r o v i s i o n s  u s u a l l y  go t o  t r i a l  i n  t h e  county  where t h e  l e s s o r  

l i v e s ,  b e f o r e  judges  and j u r i e s  l i v i n g  i n  t h e  a r e a .  

L e s s e e s  have c o u n t e r e d  s t r i c t  i n t e r p r e t a t i o n  by u s i n g  d e f e n s i v e  





of t he  l e s s e e  and so named i n  t he  c lause .  

(5 )  Most l e a s e s  now conta in  a  shut- in  r o y a l t y  c l ause  which provides 

f o r  maintenance of t he  l e a s e  by payments i n  l i e u  of production 

i f  a  we l l  capable of producing i s  shut- in  beyond a  spec i f i ed  

period. 

( 6 )  I t  i s  i n e v i t a b l e  t h a t  o i l  and gas we l l s  w i l l  cease production 

from time t o  time. Equipment must p e r i o d i c a l l y  be r epa i r ed  o r  

replaced.  Routine maintenance may r equ i r e  t h a t  t he  wel l  be shut  

down f o r  a  "workover". Few o i l  and gas  we l l s  produce without 

i n t e r r u p t i o n  over t he  course of t h e i r  ex is tence .  Because of t he  

obvious inequ i ty  of te rmina t ion  f o r  a  temporary stoppage, most 

o i l  and gas l e a s e s  now conta in  a  temporary ces sa t ion  of 

production c lause .  This  c l ause  s t a t e s  t h a t  so long a s  

produciton does not cease  f o r  more than an agreed period of 

t ime, t he  l e a s e  w i l l  be maintained. 

Another group of defens ive  c l auses  i n  l e a s e  forms i s  intended t o  

l i b e r a l i z e  t h e  r e l a t i o n s h i p  between the  l e s s o r  and t h e  l e s see .  These a r e  

provis ions  t h a t  t he  l e s s e e s  could func t ion  without bu t ,  when present ,  s impl i fy  

admin i s t r a t i on  and a i d  i n  avoiding problems of s t r i c t  l e a s e  i n t e r p r e t a t i o n .  

They inc lude ,  but a r e  not l imi t ed  to :  (1 )  payment of de lay  r e n t a l s ,  ( 2 )  

warranty c lause ,  ( 3 )  l e s s e r  i n t e r e s t  c l ause ,  (4 )  subrogat ion c l ause ,  (5 )  

equipment removal provis ions ,  (6 )  no t i ce  of assignment c l ause ,  ( 7 )  no inc rease  

of burden provis ions ,  (8 )  sepa ra t e  ownership c l a u s e ,  ( 9 )  sur render  c l ause  and 

(10) no t i ce  before  f o r f e i t u r e  and j u d i c i a l  ascer tainment  c lause .  

4. Royalty Clauses and Implied Coverants - Up t o  t h i s  po in t ,  t he  c l auses  

discussed have been those deemed necessary by t h e  l e s s e e  t o  p ro t ec t  

h i s  i n t e r e s t s  i n  t he  property.  From the  l e s s o r ' s  po in t  of view, the  





b. Damage t o  l e s s o r  by l e s s e e  by premature abandonment of a  

product ive wel l .  

c .  F a i l u r e  by l e s s e e  t o  use advanced product ion techniques.  

d. F a i l u r e  of l e s s e e  t o  p r o t e c t  l e s s o r  through f a i l u r e  t o  seek 

favorab le  r egu la to ry  ac t i on .  

Due t o  t h e  broadly based wording of t h i s  covenant,  t h e  c a t e g o r i e s  of 

a p p l i c a t i o n  l i s t e d  above should not be considered a s  l i m i t s  t o  i t s  useage. 

The c o u r t s  have been quick and c r e a t i v e  i n  extending implied covenants t o  

p r o t e c t  l e s s o r s '  i n t e r e s t s .  I t  i s  l i k e l y  t h a t  t h e  Implied Covenant t o  Operate 

wi th  Reasonable Care and Due Dil igence w i l l  be used by t h e  c o u r t s  t o  remedy 

f u t u r e  problems, such a s  environmental impact i s s u e s ,  even though they  do not 

c l e a r l y  f a l l  w i th in  t h e  c a t e g o r i e s  noted above. 

C.  CONCLUSIONS 

The m a t e r i a l  presented i n  t h i s  b r i e f  summary about o i l  and gas  l e a s i n g  

r e p r e s e n t s  t h e  provis ions  found i n  almost a l l  modern o i l  and gas  agreements. 

I t  i s  becoming inc reas ing ly  common t o  f i nd  l e a s e s  t h a t  have been negot ia ted  

with a d d i t i o n a l  s p e c i a l  c l a u s e s  o r  amendments w r i t t e n  i n t o  t h e  instruments .  

Heightened environmental awareness and increased  s o p h i s t i c a t i o n  on t h e  p a r t  of 

l e s s o r s  have l e d  t o  an i nc rease  i n  demand f o r  express  covenants t o  govern 

s p e c i a l  a r e a s  of concern. 

For example, a  l e s s o r  may wish t o  have exp re s s  provis ions  included i n  a  

l e a s e  which address  such i tems  a s  t h e  l e s s e e ' s  r e s p o n s i b i l i t y  f o r  su r f ace  

damage, t h e  proximity of we l l s  t o  s t r u c t u r e s  on t h e  proper ty ,  i n j u r y  t o  

l i v e s t o c k ,  p r o t e c t i o n  of water s u p p l i e s ,  unique w i l d l i f e  h a b i t a t s ,  wet lands,  

no i se  c o n t r o l ,  e t c .  

From t h e  foregoing m a t e r i a l ,  i t  is  r e a d i l y  apparent  t h a t  t h e  o i l  and gas  

l e a s e  i s  a  complex instrument .  I t  i s  broadly worded i n  p a r t  t o  a l low f o r  



u n f o r e s e e n  e v e n t s  and i s  m i n u t e l y  d e t a i l e d  i n  o t h e r  areas t o  c o v e r  a r e a s  of 

s p e c i f i c  concern .  S i n c e  a  l e a s e  i s  a  b i n d i n g  l e g a l  document which may be  i n  

f o r c e  f o r  a long  p e r i o d  of  t ime ,  landowners should  c o n s u l t  w i t h  l e g a l  counse l  

b e f o r e  e n t e r i n g  i n t o  any such  agreements .  Such a c t i o n  w i l l  h e l p  landowners t o  

a v o i d  o r  m i t i g a t e  p o t e n t i a l  n e g a t i v e  impac t s  t o  t h e i r  p r o p e r t y  w h i l e  

s i m u l t a n e o u s l y  a l l o w i n g  them t o  e n j o y  t h e  economic b e n e f i t s  r e a l i z e d  from t h e  

p r o d u c t i o n  of any m i n e r a l s  found under t h e i r  l and .  
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