MEMORANDUM FROM

THOMAS C U

New York State

Depcrtment or Environmental Conservarion

Februarv 13, 1990

TO Executive Staff, Divysion and JFegional Directors
f
N
FROM Thomas C. Jorling [ L ;
RE ORGANIZATION AND DELEGATION MEMORANDUM £#90-04
POllCX Governor's New Executive Order on

Administrative Adjudication

The memorandum 1s intended to supplement and modify
Organization and Delegation Memorandum #84~10, Adjudicatory

Hearings - Avoiding Ex Parte Communications within the Department
to i1ncorporate the requirements of recently i1ssued Executive
Order No 131 (copy attached) The Governor's purpose 1N 1ssulng

the Executive Order was to ensure the highest standards of
fairness 1n administrative hearings as well as to require all
State agencies to conduct business 1in such a manner as to avoid
even the appearance of unfairness

Fortunately, because of the independence of the Office of
Hearings, our agency’s practices already conform 1n most respects
to the requirements of the Governor’s Order

There are, however, a few modifications to our procedures
that will need to be incorporated and which I wish to bring
specifically to your attention

First, the Executive Order expands the prohibition on ex

arte communication beyond what 1s provided for under law Under
the new Order, with limited exceptions not relevant here, the
Administrative Law Judges may not consult off the record with
uninvolved agency staff in order to help interpret technical
evidence or agency policy It 1s crucial therefore, that all
aspects of the Staff’s case be fully explained on the record If
there are policy memos or 1interpretive materials that would help
support Staff’s case, make sure that such materials are
introduced into the record of the proceeding.

Also, when you or any member of your Staff 1s contemplating
contacting an Administrative Law Judge ex parte, I would ask you
to think twice about whether such a contact 1s permissible
Although ex parte contacts that don’t relate to the merits of the



case (scheduling being the most often used example) are proper,
be conservative 1in deciding whether the matter sought to be
discussed could be portraved as 1nappropriate There are cases
where the timing of a case 1s so crucial that even scheduling
should be done on notice to all parties. To help with the
logistics of expediting matters that must be handled on no:r :e,
the Office of Hearings has recently acquired 1ts own telecopier
machine ((518) 485-7714)

Please keep in mind, that the stakes at risk in the
implementation of the Governor’s Order are no less than the
integrity and credibility of the administrative hearing process.
If you have any questions regarding this Order, don’t hesitate to
contact your program or regional attorney or Bob Feller

Attachment
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Ne 131

WHEREAS, administrative adjudication was daveloped to provide
axcert, aff:icient, timaly and fair resolution of claims, righta and
.zpLtes tSQrore state agenciasy

~HEREAS, administrative adjudication often addressas cc-pio;
. _entific, technical, financial, medical, legal and rslated issues under
tre jurisdiction of state agencles with specialized xnewledygs)

WHERZAS, administrative adjudication should be a more flexidls
alternative to, rathaer than a duplication of, the civil and criminal cowrw

systam,

WHEREAS, administrative adjudication must zeet due procass
stardards and should resolve disputes in a manner that is fair and appears
fairr to the publicy

WHEREFAS, the fairnass of adainistrative adjudication and the
avpearances of fairness are particularly important when a state agenay is a
carty to the administrative procesding, and

WHEREAS, to assure expart, efficient, timely and fair
acjudications, hearing officers who preside at administrative hearings
sro.ld te khrowledgeable, competent, impartial, objective and free from
i1=~apcrocriate .nfluence,

NGW, ThZREFORE, I, MARIO M. CUOMO, Governor of the State of Vew
fzr< 5y viztue of the author.ty vested in me by the Constitution and Laws
or the State of Naw York, do hereby order as followa:

I Defi-~1t.ons

A Twe term "agancy” shall mean any dspartment, board, bursad,
commission, division, off.ca, council, committee or officer of tha stata
aucthor-zed by law to make final dacisions in adjudicatory_processdings but
srall rot include the governcor, agancies crsated by interstats compacs ex
_ntarnational agreement, tha Division of uilitary and Naval Affairs to the !
antenc 1t e<ercises its responsibilaty for military and naval affairs, the
Division of State Polica, the identification and intelligence unit of the
Division of Criminal Justice Services, ‘the Division for Youth, the State
Insurance Fund, the Workera' Compensation Board, the Stats Division of
Parcle, the Department of Correctional Sexrvices, the Stata Rthics
Comnission, the State Education Deparxtment and the Division of Tax Appeals.

B The term "hearing officer” shall mean a parsocn designated and
smoowarad by an agency to conduct ad4judicatory procsedings as dafined in
th1s Ordar including but not limited to hearing officers, hearing
evam_ners and administrative law judges; providad, however, that such term

<-all not aoply to the head of an agency or to meaxbers of a state board ar )

commidsion




c The ter™ adjudicatory proceedirgs” shall mean ary activity befor
an agercy in wh_ck 2 datsraination of legal rights, dutles or privile ot
~amad Dart.es theretd 13 raquirsd by law to be aade only on a ra;crd 3:3 °F
after an ococrta-~.ty for a formal adsersaxial nearing, provided, howsver
char suc~ tar—m shail rot apply to (1) a rals maki~g procsedi-g, (2} ap '
emnigyea discrolirary action ¢z othar personnel aczion ou::uxné to artizl
€_ve of the cav.l servica law cr (3) repraesentatior prcceedi-gs corduézgae

tzt aror Relations Board and the Puclic Ixployzent Rclac-crx‘

er .
by the S B

Board.

Iz Gereral Princ.ples

A Every agency that conducts adjudicatory pracaedings shall irsure
+hat such proceedings ars imparzial, eificiant, timely, egpirt ard fair .
»

B. 1 Unless otherwise authorired by law and except as providsd in
paragraph two of this subdivision, a hearing officer shall not cormunicat:s,
directly or xndireczly, in conrection with any {ssue that relatss in any
way to the mecits of an adjudicatory procseding pending bafors the Pearirg
cfficer with any person excspt upon notice and opportunity for all partiss
£o participacte

2 A Pearing officex may consult on questions of law with e
supervisors, agerc; atiorneys oIx other haaring ofZficsrs, provided that zuch
supervisors, bearing cfficera or attornaeys have not been sngaged in
investigatise or prosecuting sunctions in connection with the adjudicatozy
proceeding under consideration or a factually rslated adjudicatory
proceeding. Fesar.ng officsrs 2ay also consult with supervisors, other
hearing officers, support staZ® or court reportars on ainistarial matters
guch as scheduling or the location of a hearing. The head of sach agency
ahall str.ctly enzorce thae prohibition se: forth in this paragraph 3. .

3. Subdivision ocne of this paragrapl shall not apply (a) in
datexminirg applications for initial licanses for public utilities or
carriexrs or (b} tao proceedings involving the validity or application of
rates, tacilit.es, or practices to puhlic utilitias or carriars.

(o4 No agency shall consider whathar z hearing officexr‘’s rulings,
decisions or other actionx favor or disfavor the agency or the State in
establishing the hearing officer's salary, promotion, benafits, working
conditions, casa assignments ox opportunitiss for employment or promotion.
The work of rearing officers shall only be aevaluatad on the following
general areas of pexformancsai cecmpetancs, cbjectivity, fairnesas,
productivity, dilrgence and temperamant.

D. No agency shall establish guotas or similar expectations for any 1
hear:ng off.cer that relate in any way to whether the hearing officer's
rulings, decisions or other actions favor or disfavor the agency or the

State.

E. I1 any pending adjudicatory proceeding, the agancy may not order
or otherwise direct a haearing officsr to make any finding of fact, to reach
any conclusion of law, or to makxe or zecommend any specific dizposition of
a charge, allegaton, quastion or {ssue, axcept by remand, reversal, or
otrer dec.sion on the racord of the proceeding, provided, however, that
such provision shall not preciude a supervisor from giving legal advice or
guidance tao a hearing officar wnereé tha supervisor determines that such
advice or guicance 15 appropriate to assura tha gquality standards of the
agency or to assure consistant or legally sound dec.sions.

F.” 1If the head of an agency, or a designes, tasues a decision that
includes f.ndings of fact ox conclusions of law that conflict with the
¢indings, c¢onclusions OX recormendad dacision of the hearing officer, the
head of the agency, or the dasignee, shall set forth in writihg the xcascns
why the head o tre agency reached a conflicting decision.

ITII. Administ-zative Ad4judication Plans
7

A, Evaery agency responaible 20r adminfistrative adjudication shall
develop an administrative adjudication plpn. HNo Iater than Pebruary 1,
1990, each agency shall make its proposed plan available to the public for
cooment and shall publish a notice of the availability of such plan in ths
State Ragister at the first available date. No later than March 10, 1994,
each agoncy shall conduct at least one public hearing to solicit comments
on the plan. Each agency shall give full considearation to the comments
recaived from the public and shall i{izsue a final administrative
adjudication plan no later than April 3¢, 1990, Natica af the availability
of such final plan shall be published im.theState Register and shall
address the comments raceived from the public. All snch plans il be
fully implsmented no latar thax July 1, 1990 excespt to the axtent ”
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aporooriatiors ~ecessary to implament tha plan ars -ot available An
agercy ray amerd such plan as necassary following notica cf a oroposec

amencment ard an opgortunity for public comment

N :3,‘ Tna ad—i~istrative adiadication pla~ shall, at a nirimur, .-c__23
*he Lgl;Owirq

1 An attestacticon by the head of the agency that the plan adterss -c
Me princ.ples oz adm.aistrative adjudicaticn set Zorth L~ gectlo- '~; o“
thi1s Order i )

v

2 av A1 organization of admiristrative adjudication %™at ensurass
that tear.~qg officery 4o not report with regard to functicns that rela;e Lo
t~a merits of adjudicatory procesdings to any agency offfcilal cirer shan )
the head oZ the agency, & supervisor of hearing officers or tre qer.:;l
counsel Wherever practical, hearing officers shall be assigned to an
adninistrative unit rade up exclusively of hearing officers, supervisors
and support stazi The unit Day bs part of the agency counsel's cfiigs but
~ay not ba part of any agency bursau, office or division with programmatic
“unctions unless such fu-~cticns ars not the subject of adjudicatozy
procesd.ngs within the agency nor may it include attorreys responsibla for
prosecuticrs or qQtrex adversarial prssantation of agency positiocn. Unless-
otherwise progcrihed by law, hearing officers may be assignaed dutlea in <
addition to serv.ng as a hearing officer provided that (1) such dutias do
not canflict with the hearing cfficer's responaibilities as a hearing
oiffcer and (2) such dutias da nok iavolve functions rslatsd to
prosecutions or adversarial presentations of aqency positions. FHaaring
cfficers may be assigned to canduct investigatory hearings provided that
the standards of independance and objsctivity specifiad in this Order are

adnerxed to

b An agency may eatablish an organization of administrative
adjudication Zor less complex cases that does qivt satisfy the requirsments
of paragraph a of this subdivision provided that any such organization and
1tx justificacion is gat forth in the agency's administrative adjudicariocn

plan.

c. In order to comply with the requirement that a hearing
officer not report with regard to functions that relats to the merits of
adjudicatory proceedings to any agency official other than the hsad of the
agency, a supervisor of hearing officars or the generzl counssl as set
forth in paragraph a of this subdivision, an agency may rsquest ths
servicas of a hearing officer from a different agsncy. No later than
January 15, 1990, the Division of the Budget, in consultation with the
O0ffica of Business Permits and Regulatory Assistance ("OBPRA"), shall
develop a plan under which agencies may share tha services of hearing
officers whers necessary. Tha Offica of Business Permits and Regqulatory
Assistance shall develop and maintain a ragister of hearing officers that
may be availabla to conduct adjudicatory procsedings in agencies other than

the agency that amploys tham.
3. Provisiona for the hirtnz of hearing officers that allow, to the
t

extent practical and consistent with the Civil Service Law, opportunities
for non-agency parsonnel to compete for opan hearing officar positions.

14 Location of hearing officars that separates, to the extent
practical, hearing officers, supervisors and support staff from othar
agency staif

. Duly oromulgated procedural regulations governang adjudicacory

nearxzngs that include, without limitation, regquirements foxr clear and

detatled not.ces of hearing and statements of chargesy permission for
answers and responsive pleadings, whara appropriate; provisions for
discovery to the extent permitted by the agencyy and a procedurs for any
party to reguest recusal of a hearing officer.

6. A description of continuing education and training programs for
tearing officers. Training programs shall include an explanation of the
reed for objectivity and fairrexs and the avoidance of a pro-agency bias.
The Governor s Office.,of Employee Relations shall develop training programs
to assist agencies in providing continuing education and training to

hearing officers. o

7. A dascription of efforts to consult and share resourcas with
other agencies. .
-

#. The use of outsida hearing officers, to be paid on a per diem or
contract basis, where such outside cfficers are necessary to implement the
provisions of this Order -

-

18} -
\2Y For agencies that adjudicate 50 or more adjudicatory proceedings
per yaar, a management systam intsnded to affect timely dispesition of
adjudicatory proceadings

4
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‘o ~ dascription of the agc~cy's exiseirg system of ad-inistras_.ve
GCY . 3t.o” ang a drscassion of the changes In such systcn that the
~.0%s ¢d plan would cffect Vs
P
11 fhe sunmary of the agoncy's rales governing procaéu:el on

djL.cscory proceedings and aoneala raoaquirsd pursuant £o subdivision t-rgae
s sece.on 301 of the State ~dministrative Procedure Acs

2

17 w*sight N

A 03PRA shall rmonitor the completion and fi{ling of proposed and
:.nal =dniniscracive adjudicat.on plans ro agsist OBPRA in this efforc, P
2\ 2ry agercy shall send the:rr orocosed and final adminaatrative g4
cdjud.cat.o1 plan to O3PRA -

3 OBPRA shall review any complaints from an individual or
orgznization that an agency's syscom of administrative adjudication is no=
cansistent with thos Order Howavor, OBPRA shall have ro jurisdiction to
ras. o7 a2 complaing until a complainant has exhausted all of the
csTzlai~31t's adminiserative and judicial remodies with regard to the
1. . lstrative croceeding at i1.suc In reviewing any such comolainet, 0BP3IX

11 rot revsiew the merits of an individual casme datermination nox shall
.t rev..s .ssues that have been ruled upon by a ocourt. ODPRA's review
s~2ll L. l.n1tad to whether the system of adjudfcation utilized by the
a2 .n2/ .= consistent with the orovisions of this Order.

Cc Ir tre event that OBPRA ¢ revigw identif_es areas of an agaency/'s
sseten of ac~iristrative adjudication that appear to be inconsistant with
=~e zrov:isioas of this Order, OBPRA shall notify the agancy and the
~¢~zl.inant Suc' notirication shall be advisory in nature and not bindinc

cn an agency
’ Relorsine

to later t-zn December 1, 1998, and every two years thareafter, every
agency snall make puplic a report that sects forth thae steps taken by the
3se~c, to conoly wich this Order Such report shall also includa
z1c_.st.cs on Article 78 proceadings brought against tha agency, includinyg
t-. catcc~e of such proceedings and the rcasons for any raversal or
-={.f.cation of an agency detcrmination

71 ' b! ¢ Authorities and other agoncics

Public authoritios and corporaticns and agencies not covered by this
r2er are cncstraged to administer their systems of administrative
-5ad.cot.on .n & manner consistent with the principles of this Order

(e

G I V C N under my hand and the Pravy
Seal of the State {n the City of
(L S ) Albany this fourthday of Dacember
in the year one thousand nine

hundred eighty-nine.

Y T 1IF GOVERNOR /s/ Mario M. Cucmo >

/s/ Gerald C Crott
Sccretary to the Goverhor

-




