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I. Introduction

This brief is submitted by Schuyler County Legislators, Van A. Harp and

Michael L. Lausell, with a petition for full party status.
IL Petition for Full Party Status

Legislators Harp and Lausell were elected to the Schuyler County Legislature
for a term of four years commencing on January 8, 2014. Their knowledge of the
Schuyler County Comprehensive Emergency Management Plan, approved by the
Schuyler County Legislature on April 13, 2015, provides relevant information
regarding impacts to the local community from the permit application of Finger
Lakes LPG Storage, LLC (FLLPG) for the proposed LPG storage facility located within
Schuyler County.

II. Identity and Environmental and Statutory Interests

of the Schuyler County Legislators
Schuyler County Legislators Van A. Harp and Michael L. Lausell petition for
full party status and set forth as follows under the requirements of 6 NYCRR

§624.5(b)(1):



(1

(i)

(iii)

(iv)
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The proposed party will continue under the name Two Schuyler
County Legislators, and will consist of Schuyler County Legislators
Van A. Harp and Michael L. Lausell.

Under Article 2-B, § 23, 1. of the New York State Executive Law, “each
county is authorized to prepare comprehensive emergency
management plans.” The county legislature bears the responsibility of
periodically reviewing and updating the Comprehensive Emergency
Management Plan (CEMP). Petitioner’s environmental interest in the
proceeding relates to the statutory duty to plan to prevent or mitigate
the effects of hazards within the county.

Petitioner seeks party status under 6 NYCRR Part 624.4(b) under
which an Administrative Law Judge may consider issues based on new
information upon a showing that such information was not
reasonably available. The new information was not previously
available because off site truck and rail traffic was not addressed in
FLLPG’s Draft Supplemental Environmental Impact Statement (DSEIS)
and because the local Schuyler County government approved a
revised CEMP on April 13, 2015.

The party is petitioning for full party status.

Petitioner’s precise grounds for opposition to the issuance of the
permit to FLLPG are the specific dangers of the proposed truck and
rail transport of hazardous materials to and from the facility through

Schuyler County, and the failure to adequately identify or mitigate the
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risks involved and to consider reasonable alternatives to minimize

adverse environmental impacts.

Schuyler County Legislators Van A. Harp and Michael L. Lausell petition for

full party status and set forth under the requirements of 6 NYCRR §624.5(b)(2):

()

(i)

The legal and policy issues to be briefed are: (a) public safety due to
inadequate identification and mitigation of the risks involved in truck
and rail transport of LPG through the county, and (b) the failure to
consider reasonable alternatives. Under the requirements of 6 NYCRR
§624.4(c)(1)(iii) petitioner submits these issue for adjudication
because applicant’s DSEIS has not adequately addressed the issues
stated. The issues are substantive because the dangers and safety
concerns are of a magnitude that a reasonable person would require
further inquiry. The issues are significant as they have the potential
to result in denial of a permit, a major modification to the proposed
project or the imposition of significant permit conditions to reduce
the hazards that are set forth herein.

The evidence to be presented is the Schuyler County CEMP, approved
by the Schuyler County Legislature on April 13, 2015. The plan
includes the draft Appendix to the Hazardous Materials Plan:
Transportation of Liquefied Petroleum Gas LPG, which was included
as Exhibit B to Schuyler County Legislators’ Petition for Party Status.
Information in the Appendix challenges assumptions and conclusions

in the Quantitative Transportation Risk Analysis For The Finger Lakes
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LPG Terminal, prepared on February 5, 2015 by Quest Consultants
Inc. for FLLPG. As legislators actively participating in the
deliberations and actions of the Schuyler County Legislature during
2014 and 2015 to date, Legislators Harp and Lausell are qualified to
testify before the DEC.

Schuyler County Legislators Van A. Harp and Michael L. Lausell petition for

full party status under the late filing requirements of 6 NYCRR §624.5(c)(2)(i-iii):

(i) Good cause for late filing exists as the complete draft Schuyler County
CEMP was only released to the Schuyler County Legislature on
January 26, 2015 and officially adopted on April 13, 2015. The CEMP
was prepared by Schuyler County Emergency Management Officer
William Kennedy.

(ii)  Participation by the petitioners as a full party to the proceedings will
not delay the proceeding or unreasonably prejudice the other parties
as petitioner is already a party, has been served with copies of
relevant pleadings and materials, and offers evidence regarding issues
identified by petitioner and other parties to the proceeding.

(iii)  Participation will materially assist in the determination of issues, as
petitioner is introducing evidence unavailable at the time of the initial

amicus filing.
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III. Brief
A. Qualifications of Petitioning Party

Applicant has challenged the qualifications of Legislators Harp and Lausell in
the proceeding as mere “legislators” and “politicians”, Issues Conference Transcript
(ICT) at p. 141. Since taking the oath of office over a year ago, both legislators have
actively participated in administering the business of the county, and oversee the
work of the Emergency Management Officer.

Mr. Harp has extensive experience in risk mitigation and human behavior,
ICT p. 131. Mr. Lausell is an attorney admitted to practice in New York State since
1991. When their terms began, both legislators saw the need to update the
outdated 2008 Hazard Mitigation Plan. When Legislative Chairman Dennis Fagan
introduced the resolution in support of the proposed FLLPG facility, Legislator
Lausell objected that the county plan should be updated first. Legislator Harp
proposed that the resolution include a hazardous materials appendix to address the
effects of the proposed facility. At the legislative session of May 9, 2014, Legislator
Harp made the motion to table the resolution in favor of the FLLPG facility until the
safety plan had been adequately reviewed. The motion failed 4-4. Mr. Harp voted
with the majority to pass the resolution 5-3, but subsequent concerns bring him to
these proceedings in a bi-partisan effort with Legislator Lausell to ensure that
county public safety issues are given a proper hearing before the DEC.

On April 13, 2015, both legislators voted to approve the CEMP. Their vote

expresses confidence in the Emergency Management officers. The CEMP as
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approved, can be viewed by visiting the draft Schuyler County CEMP at
http://www.schuylercounty.us/DocumentCenter/View/2978.
B. Train Transport Through Schuyler County

FLLPG’s proposed activities will greatly increase rail traffic on the Norfolk
Southern Railroad line. FLLPG states that all hazardous transport will leave the
facility in a southerly direction. In the Draft Supplemental Environmental Impact
Statement (DSEIS), FLLPG requests approval of a six track siding with the capacity
to load 24 tank cars in a twelve hour period. With an additional storage area for 8
tank cars, FLLPG anticipates 32 loaded tank cars either entering or leaving the
facility on one daily train. The DSEIS states that once a train has left the facility “En
route safety is the responsibility of the rail companies”.

In the Quest Quantitative Transportation Risk Analysis From The Finger
Lakes Terminal (Quest Analysis) the report estimates that 9 hazardous material
tank cars traversed the Schuyler County rail line in 2012, Quest Analysis, p. 44. The
analysis states the rail traffic will increase to 1,785 loaded rail cars per year, Quest
Analysis, p. 52.

Of particular concern to the county is the trestle where the railroad crosses
Watkins Glen Gorge. FLLPG acknowledges the danger of the trestle in the DSEIS.
The Quest Analysis states, “If a derailment happens over the Watkins Glen Gorge, the
consequences are expected to be severe. An LPG railcar’s fall into the gorge will
likely result in a catastrophic failure. The outcome is a fireball”, Quest Analysis, p.
54. While the paragraph concludes by stating “this accident is possible today, as

there are already LPG railcar movements on the Norfolk-Southern railway over the
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gorge”, an increase to 200 times the amount of rail traffic per year, creates a danger
to the county of entirely different dimensions.

The Quest Analysis does not address the 715,000 visitors that walked the
Watkins Glen Gorge in 2014, and that on any given day when the Watkins Glen State
Park is open, would be exposed to danger were an accident to occur. The Watkins
Glen State Park is a cornerstone of local tourism, and was just voted the #3 most
popular state park in the entire nation in a USA Today poll, http://www.star
gazette.com/story/news/local/2015/04 /01 /top-state-parks-usa/70781988.

A gas release from an accident at the trestle where the Norfolk-Southern line
crosses the Watkins Glen State Park may travel down the Watkins Glen Gorge to the
Village of Watkins Glen and the Schuyler County governmental center. The Quest
Analysis states, “It is unlikely that a flammable mixture will be able to travel the 1.1
miles from the railroad bridge to the town of Watkins Glen, Quest Analysis p. 55.

This stands in contrast to the Schuyler County CEMP projection that the
contents of one rail tank car rupturing at the trestle in an accident will reach a third
of the distance to the Village of Watkins Glen. Schuyler County Comprehensive
Emergency Management Plan adopted April 13, 2015 (CEMP 2015) Annex 8, p. 36.
Given the likelihood that multiple cars will be involved in an incident, it is entirely
conceivable, especially given the channeling effects of the deep gorge, an un-ignited
gas release will reach the center of the village.

Even if an accident is limited to an immediate explosion and fireball at the
trestle, the concentrating effects of the gorge will greatly amplify the effects of the

blast, channeling the force down the length of the gorge, sending the explosion and
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the accompanying hurling rock and debris toward the center of the village. Any
occupants of the state park will suffer these forces and have no chance of escape.
C. Truck Transport Through Schuyler County

Because FLLPG’s ultimate plans regarding truck transport are unknown,
petitioners are unable to respond to the effects of truck transport of LPG through
Schuyler County. In their letter to the DEC of December 2, 2014, FLLPG indicated
truck transport had been removed from their permit application. At the Issues
Conference, DEC staff confirmed that FLLPG includes the plan to build a truck
loading facility in the application.

If truck traffic is in FLLPG’s plans, loaded trucks will travel southbound on
State Route 14 on a downgrade that enters the Village of Watkins Glen through a
tight S curve. The projection the county has prepared in the CEMP, where a truck
overturns at the end of the downgrade, ruptures and releases its contents, creates a
gas cloud that envelops buildings in the center of the Watkins Glen waterfront,
including the Watkins Glen Harbor Hotel, CEMP 2015, Annex 8, p. 38.

On March 7, 2015 a tractor-trailer truck descending into the village lost
control and overturned at the very spot anticipated in the CEMP projection, with a
non-hazardous load. If a tanker truck were to overturn at the same location and
rupture, the possible explosion will be greatly amplified by the close proximity of
buildings and embankments, Quest Analysis at p. 15.

D. HAZNY Ratings Analysis
Emergency Management Officers are charged with periodic review of the

New York State HAZNY ratings for specific dangers that affect a county. HAZNY
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ratings are ranked on a scale from 0 to 400, based on the likelihood that they may
occur in the jurisdiction. New York State’s computer software assists local
jurisdictions in ranking the dangers that a county faces. Schuyler County's Hazard
Mitigation Plan of May 2008, approved by FEMA, prioritizes 21 risks. The rankings
are based on a quantitative risk assessment of Schuyler County, utilizing the HAZNY
program. Based on the overall assessment, Schuyler County's top three risks are
natural hazards. The fourth ranked risk is Terrorism, and the leading intentional
risk. The fifth ranked risk is Hazardous Material Released in Transit. Both
Terrorism and Hazardous Material Released in Transit are rated at the "Moderately
High" level, Schuyler County Hazard Mitigation Plan May 2008 (2008 Plan) pp. 80-
97. The impact of either risk occurring in Schuyler County could be catastrophic in
terms of death, injury and destruction,

The #4 ranking of Terrorism states both Watkins Glen International Racetrack
(WGI) and a gas storage facility are potential targets for terrorism. Race events and
music concerts regularly draw crowds of 30,000 persons to WGI. The ranking notes
such an attack would target WGI during a race event, when both the racetrack and
the village are crowded with visitors.

The #5 ranking of Release of Hazardous Material in Transit notes such an
event occurs once every 1-to-7 years. The occurrence of either risk at the Watkins
Glen Gorge trestle or in the Village of Watkins Glen, poses great danger to the local
community. The terrorism HAZNY ranking specifically notes under cascade effects
that “Terrorists often seek to maximize destruction, so their intent may very well be

to trigger other hazards” such as “fire, hazardous material release, structural

10
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collapse, explosion”, 2008 Plan at p. 83. The two threats combined create a situation
of particular concern for the county.

First, there is no security or surveillance technology in use at the trestle,
allowing reconnaissance, recording/photographing and possible secretion of
destructive material to go undetected. The absence of security is unacceptable, given
the popularity of WGI events and the size of crowds they draw. The train trestle is a
high impact, low risk target for terrorists.

Second, the number of arrests in the United States for a variety of terrorism
related plots and/or attempts shows a high level of increasing dedication to
committing an act of terrorism in the United States. The Federal Bureau of
Investigation reports 54 plots thwarted in 2014. Since January 1, 2015 the FBI has
arrested at least an additional 15 subjects for charges related to terrorism in
support of ISIS and ISIL.

Third, according to FBI Director James B. Comey, counterterrorism is the
FBI's number one priority, and the Bureau is investigating counterterrorism cases in
all 56 Field Divisions in the United States.

The newly approved Schuyler County Comprehensive Emergency
Management Plan lists new HAZNY ratings, including Terrorism at 188 and
HAZMAT Release in Transit at 166, both now Moderately Low Hazard. Emergency
Management Officer William Kennedy stated in a response to public questions that
the rankings were determined by a committee that consists of a group of individuals
considered to have expertise in their respective fields. Legislator Lausell was

present at the committee meeting and familiar with the proceedings. Both

11
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Legislators Harp and Lausell believe that if information regarding FLLPG’s proposed
activities involving hazardous material transport through the community had been
shared with the committee, the ratings certainly would not have been lowered, and
might have been increased to a higher rating.

The HAZNY software consists of a series of questions that are answered by
the assembled group. The newly lowered ratings were shared by Legislator Lausell
with the entire Schuyler County Legislature for discussion. Absent any interest by
the legislature to revisit the rankings, Officer William Kennedy defers to the decision
of the HAZNY ranking committee.

Along with the possible cascade effect of terrorism being combined with a
ready supply of hazardous material travelling through the county, other HAZNY
software questions remained to be adequately answered. As an example, if a gas
release at the Watkins Glen Gorge trestle has the ability to reach the Village of
Watkins Glen, the answer to HAZNY question “How might the hazard impact public
facilities?” would be yes, as the gas would reach the Schuyler County government
building, the local schools and the two bridges that connect the two halves of the
village. This in turn would affect the HAZNY ranking along with affecting emergency
management procedures and hazard mitigation efforts.

E. Alternatives

Testimony at the Issues Conference establishes that FLLPG has not publicly
addressed reasonable alternatives available, consistent with social, economic and
other essential considerations in the public permitting process as provided for by

6 NYCRR 617.11(d)(5). The existing Savona, New York facility, presently including

12
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truck and rail transport of LPG and butane, is owned by the same parent company
and enjoys the benefit of a superior location, along the main east-west railroad line,
and in close proximity to Interstate 86. This facility can concentrate LPG transport
in one location, avoiding the hazards inherent in the proposed Schuyler County
facility, rail transport along a secondary rail line, and truck transport on secondary
roads that travel through the Village of Watkins Glen before accessing the interstate
highway system.
F. Conclusion

FLLPG’s proposed facility in Schuyler County poses significant public safety
risks to the local community. These dangers have not been sufficiently addressed by
FLLPG. Initial study by Schuyler County, based on the two projections included in
the newly approved Comprehensive Emergency Management Plan, raise important
public safety issues relevant to the present proceedings. Petitioners request they
be granted full party status in a hearing scheduled for adjudication of the
substantive and significant issues identified above.

Dated: Burdett, NY
April, 17, 2015

Respectfully submitted,

Van A. Harp Michael L. Lausell
Schuyler County Legislator Schuyler County Legislator
New District II New District III

4363 Cartmell Lane
Burdett, NY 14818
(607) 329-2169
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