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PREFACE

The Departnent of Environnmental Conservation’s fornmer O fice
of Hearings changed its nanme to the “Ofice of Hearings and
Medi ation Services” in 1996. Wiy was this done? What are
“medi ati on services?’” How and when shoul d nediation be used in
matters involving DEC proceedi ngs? This paper answers those
gquesti ons.

The change from “Ofice of Hearings” to “Ofice of Hearings
and Mediation Services” reflects the admnistration’s desire to
facilitate resolution of environnmental disputes quickly and
econom cal | y. As an alternative to a formal admnistrative
adj udi catory hearing, nediation can yield decisive results sooner
and at much | ess cost in appropriate cases. Likew se, arbitration
and other alternative dispute resolution (ADR) neasures can yield
qui cker and cheaper results than formal adjudication in many
cases.

In fact, multi-party cases, such as hazardous waste cost-
recovery cases, are comonly nore anenable to negotiated or
medi ated settlenents than to formal adjudication. In many cost-
recovery cases, the costs of continued litigation can far exceed
the cost of a civil settlenent to many parties; another incentive
to settlenent is certainty, which facilitates financial planning
and future business opportunities of the parties. Thus, by
elimnating prolonged litigation exposure, nediation hel ps pronote
busi ness devel opnent.

An out standi ng exanpl e of successful environnmental nediation
is the 1980 Hudson River Cooling Tower Settlenent, in which
Russell Train, a former EPA Admi nistrator, mediated a settlenent
i nvol vi ng di sputed NPDES/ SPDES i ntake and discharge permts for
six electric generating stations on the |ower Hudson River.
Parties involved included five electric utilities, four state and
federal agencies, and six environnmental groups.

Medi ation or any ADR nethod is consensual. The net hod
selected will be successful if all parties perceive that they wll
be better off by agreeing to a resolution than by the alternative
of continued litigation or adjudication. Being a successful
medi ator, therefore, includes an ability to wunderstand al
parties’ positions and needs, and to hel p each party realistically
appreciate its position relative to the option of continued
adj udi cati on.



Because nedi ation (or any ADR) is consensual, nediators need
to be acceptable to all parties to the nediation. Thus, nediators
from the Ofice of Hearings and Mdiation Services wll be
i ndividuals who are acceptable to all parties. They may be
Adm ni strative Law Judges fromthe Ofice, persons from other DEC
Di visions, or outside parties. In any case, to be acceptable to
all involved, nediators will be drawn by the parties froma roster
of eligible DEC nediators. At the present time however, the
roster is limted to Admnistrative Law Judges in the Ofice of
Heari ngs and Medi ati on Servi ces.

Judgnment needs to be exercised in deciding when to use

medi ati on, and when not to. In nmany cases, the parties frequently
negotiate settlements w thout using nediators. This is to be
encouraged. It is not the purpose of this paper to suggest that

medi ation should supplant negotiation where the parties are
wor ki ng out a settlenment anong thenselves. At the other end of
the spectrum negotiating or litigating parties may be far apart,
or a case may be one-sided. Such a case may not be anenable to
mediation, and nay be one best resolved by traditiona
adjudication. To be worthwhile, nediation requires parties who
percei ve that they can benefit by a nutually acceptabl e sol ution.
Finally, it is also noted that nediation, ADR and traditional
adj udi catory processes are not nutually exclusive. ADR can be
very effective at resolving parts or conponents of disputes as
well as the whole. Below, we wll address how to identify
“medi at abl e” cases, and how to proceed in seeking the assistance
of the Ofice of Hearings and Medi ati on Servi ces.

This paper will assist DEC Staff in considering and applying
ADR nethods to the daily work of the Departnment. It will help DEC
Staff to better understand ways to assist DEC customers and
st akehol ders and incorporate these understandings into Staff’s
routine.

The American Bar Association’s Section on Natural Resources,
Energy and Environnental Law conducted a 50-state survey on ADR
prograns and issued its findings in 1996. New York’s DEC is one
of a handful of state agencies offering ADR services to renedy
envi ronnment al di sputes. The wi de range of nethods listed in this
paper, of which nmediation is the tool usually enployed, places DEC
at the top of the list for ADR services offered. The reason we
offer a host of techniques is to help satisfy the parties when
sel ecting the option best suited to their needs. W are confident
that as the ADR nethods are better understood and concom tant
opportunities arise wi der use will be nmade of our services.

A short description of the terns used in this paper follow
bel ow as a quick reference. The text of this paper explains these
terms nore fully.

° ADRis a nane for a collection of non-litigious problem

solving processes that are nore accessible than traditional
adversarial nethods for resolving conflict.



° Medi ati on involves using a neutral third party to help
di sputants negotiate a nutually agreeable settlenent. The
nmedi ator has no independent authority and does not render a
deci si on; any deci sion nmust be reached by the parties thensel ves.

° Arbitrationis a process where a neutral third party is
enpowered to decide disputed issues after hearing evidence and
argunent fromthe parties.

° Fact-Finding entails the investigation of specified
i ssues by a neutral third party who has subject matter experti se.

° Settl enent Conferences are specific to DEC s 6 NYCRR
Part 621 authority where an ALJ may offer informal opinions on
evi dence and/or facilitate an agreenent.

° Neutral Evaluation involves using a neutral w th subject
matter expertise to evaluate the nerits of the parties’ case.

° Settlenent Judge is a judge who may bind the parties
t hr ough advi sory opi ni ons.

° An Orbuds is a person who investigates conplaints
against an admnistrative agency or otherwse preforns an
i nvestigatory role.

° Mni-trialsis a structured settlenment process in which
each side presents an abbreviated summary of its case before
seni or representatives of each party, who are authorized to settle
t he case.

° Partnering is a process designed to avoid disputes by
establishing dispute resolution mechani sns at the begi nning of a
proj ect.

° Negoti ated Rul emaking is a process used to reach a final
rul e through consensus and negoti ati on.

No new regulations are required to inplenment ADR ADR is
fully workable within the existing regulatory schene. ADR is
flexible and therefore doesn’'t require the sanme Ilevel of
regul atory detail as the nore formal hearing process. Experience
to date indicates significant savings and |ong-term gains may
result by using ADR on sel ected cases.

This paper is not a conplete authority on the subject.
Al t hough this is a revision of the earlier paper, there remnains
room for inprovenment in both subject area and content. Case
studies or reports of ADR experiences in DEC are included in this
paper. Hopefully these cases will provide real-world exanples for
the reader to draw upon in considering ADR
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| NTRODUCTI ON

This paper explains DECs ADR program for resolving
envi ronnment al di sput es. Long accepted and used in comrerci al
domestic, and | abor disputes, ADR techniques, such as arbitration
and nedi ation, are adaptable to environnmental disputes that arise
before the DEC. The ADR nethods outlined in this paper can help
resol ve sone of DEC s environnental disputes at |east as well as
the traditional approaches. In addition, ADR provisions can al so
be (and often are) incorporated into consent orders and other
agreenents ordered by the admnistrative |aw judges, the
Conmi ssi oner, or the DEC enforcenent officer with such authority.

Thi s paper does the follow ng:

(1) Acknowl edges the wuse of ADR in the resolution of
di sputes in sel ected cases.

(2) Describes sonme of the applicable types of ADR

(3) Provides characteristics of cases which mght call for
t he use of ADR

(4) Provides a structure for the nanagenent of cases in
whi ch sonme or all issues are submtted for ADR

(5 ldentifies the Ofice of Hearings and Medi ati on Services
as the focal point for ADR services.

1. ALTERNATI VE DI SPUTE RESOLUTI ON METHODS

There are a variety of nmethods with the potential to resolve
environnment al di sputes. The follow ng description of the nethods
gives the reader a frame of reference fromwhich to judge ADR s
applicability to DEC activities. The ADR descriptions in this
paper are generally accepted definitions comonly used in the ADR
field. The definitions were nodified as needed however to place
themw thin the environnmental franework typically associated with
the Departnment’s jurisdiction and operation. Consequently, the
reader should be aware that other definitions of these terns
exi st .

A Mediation is the facilitation of negotiations by a
person not having an interest in the dispute (a “third-party
neutral”) who has no power to decide the issues, but whose
function is to assist the parties in reaching settlenent. The
medi ator serves to schedule and structure negotiations, focuses
t he di scussions, facilitates the exchange of information between
the parties, and serves as an assessor - but not a judge - of the



positions taken by the parties during the course of negotiations.
Wth the parties’ consent, the nediator nay take on additiona
functions such as proposing solutions to the problem (see
Settlenent Judge bel ow). Nevertheless, as in traditional
negotiation, the parties retain the power of decision. The
nmedi at or does not control the ternms of the settlenent but can
assist in recording the settlement as an agreenent which is then
reviewed with and signed by the parties.

The medi ation format varies with the individual style of the
medi ator and the needs of the parties. Initially, the nediator is
likely to call a joint neeting with the parties to work out ground
rules such as how and when neetings wll be schedul ed.
Odinarily, mediators will hold a series of neetings with the
parties in joint session, as well as with each party. In joint
nmeetings, the nediator facilitates discussion. In separate
caucuses, the nediator may ask questions or pose hypothetica
terms to a party in order to clarify its position and identify
possi bl e areas for exchange and agreenent with the opposing party.
Sonme nedi ators will be nore aggressive than others in this role,
and may even suggest possible settlenent alternatives to resolve
deadl ocks between the parties. Sonetines settlenment alternatives
suggested by the nediator can break inpasses; however, to be
successful over the long-term the parties nust understand and
appreci ate the suggested settlenent alternatives. I n general
however, the nediator serves as a facilitator of discussions and
abstains fromtaking positions on substantive points.

There are no tinme limts on nediation other than those
i nposed by the parties or by external pressures fromthe courts or
adm ni strative hearing officer, the community, or public interest
groups. In all cases, the nediator should insist on atine limt
for the nediation to ensure reasonable novenent. The parties
should also insist on establishing points in the process to
eval uate progress of the nediation. Final authority for decision
meki ng remains the sane as during direct negotiations, i.e.,
requi rements for approval or concurrence from senior mnanagers,
wher e appli cabl e.

Medi ation is appropriate for disputes in which the parties
have reached or anticipate a negotiation inpasse based on, anong
other things, conplex nmulti-issue negotiations, personality
conflicts, poor communication, nultiple parties, or inflexible
negotiating postures. Additionally, mediation is useful in those
cases where all necessary parties are not before the court or
adm ni strative tribunal. Mediation is the nore flexible ADR
mechani sm and therefore can be nost wi dely used in DEC di sputes.

Cenerally, there are three phases to the nediation process.
The introductory phase, the problemsolving phase and closure.
The dynam cs of nedi ation usually obscure any bright |ine between
phases because each phase overl aps the other.



The introductory phase requires creation of |lists of
i ndi vi dual s and spokespersons to the negotiation. It may start
w th an overview of what nediation is and provide sone training to
hel p the participants understand nore about it. The nediator may
establish ground rules for behavior and participation. An agenda
or protocols about neetings, issues, caucuses, nedia contacts,
etc. my need to be addressed. Joint sessions are scheduled in
t he agenda so everyone is aware of the timng and the schedule to
meet and negoti ate.

The problem sol ving stage requires building trust anong the
participants. Both the interest being served and the trust
established by the nediator are two critical elenents for a
successful nediation. Trust is built by conducting oneself in a
manner that fosters even and inpartial treatnent. Attaining trust
renmoves concerns about fairness and renoves distrust of the
medi ator fromthe table. Establishnent of trust hel ps the process
as the nmedi ator shuttles between groups. Shuttling between groups
IS necessary to explain (interpret) what the other party’s
perspective is, allows the participants to generate ideas, and
fosters an objective evaluation of pot enti al sol uti ons.
Confidential information gathered in the introductory phase may
not be revealed without the consent of the other party. The
nmedi at or can generate a nonentumtoward potential solutions, which
acknow edgi ng nut ual gains.

Medi ators to a dispute find that other critical factors for
success are excellent communication skills, inpartiality, enpathy
and a positive attitude. Patience is forenost particularly toward
or at potential closure. 1In addition to the above, the nedi ator
needs to be a good listener, a skill that needs to be well
devel oped. The nedi ator needs to hear the substance of the issues
and understand the enotions behind them Hearing and
understandi ng, not agreeing or disagreeing, wll help build
relationships or trust that is crucial to the nmediation.

As a voluntary and unstructured process, nediation proceeds
entirely at the will of the parties and, therefore, nay be
concluded by the parties prior to settlenent. A determ nation to
wi t hdraw from nedi ati on shoul d be consi dered only when conpel ling
factors mlitate against proceeding. If the nediation has
ext ended beyond a reasonable tine period (or the period agreed
upon by the parties) wthout significant progress toward
agreenent, it nmay be best to withdraw and proceed with direct
negotiations or litigation. Wthdraw ng fromnedi ati on m ght al so
be considered in the unlikely event that prospects for settlenent
appear nore renpte than at the outset of the nediation. Finally,
i nappropriate conduct by the medi ator woul d warrant concl udi ng the
medi ati on effort or changi ng nedi ators.

It is inportant to have the parties acknow edge their best

alternative to a negotiated agreenent (BATNA); that is, what
agreenent can they live with. Wthout the parties having a clear

3



under standing of what their bottomline is, the parties may never
reach closure. Consequently, one of the nediator’s primary rules
is to inpress upon the parties that they need to know what they
really want - at the onset of the nediation. Since parties my
not know exactly what they want, the nediator hel ps focus their
t hought s.

At closure, a draft agreenent is fornulated based upon the
agreenents or contingencies identified and is then circulated for
ratification. Even if sone or none of the issues are agreed upon
and the negotiation has formally ended, the parties may eventual |y
settle anyway. This outconme often happens when one or nore
parties did not wunderstand the other party’'s offer, or new
considerations arise to change the parties’ previously decided
upon BATNA. Mediation can clarify each party’s m sunder st andi ngs
of the other party’s positions. It elimnates polarization and
builds parties’ trust in the process as a way of resolving
di sputes. Even if a negotiation “failed,” the long-term benefits
of a ‘failed negotiation can be significant, particularly in
environmental matters where a large diversity of interests exist.
It is not uncomon for parties to a ‘failed nediation to reach a

settlenent outside of the nediation at a later tine. Whet her
failed or not, the benefits can include developing long-term
common interests and creating nore effective nodes of

communi cati on between the disputants.

B. Arbitration involves the use of a neutral person -- not
a party to the dispute -- to hear stipulated i ssues and, pursuant
to procedures specified by the arbitrator or the parties, to
deci de the outcone of the dispute. Arbitration normally takes
place in a nore formal setting than nediation. Depending upon the
agreenment of the parties, and potential |egal constraints, the
decision of the arbitrator may or may not be binding. Al or a
portion of the issues -- whether factual, legal or remedial -- may
be submtted to the arbitrator. Because arbitration is less
formal than a courtroom proceeding, the rules of evidence are
normal Iy rel axed.

The arbitration process includes a notice and denmands, a
selection process to choose an arbitrator, fact-finding, pre-
hearing conferences, ex parte prohibitions, and other procedures
that bind the parties toward a final decision. The arbitrator’s
function is quasi-judicial in nature, unlike a nedi ator who hel ps
the parties reach a voluntary settl enment.

C. Fact-Finding entails the investigation of specified
issues by a neutral with subject matter expertise. The process
may or nmay not be binding; however, if the parties agree, the

facts found by the fact-finder nmay be adm ssible in a subsequent
adm nistrative hearing, or be determnative of the issues
presented. As an essentially investigatory process, fact-finding
enpl oys “informal” or out-of-court procedures. Because this ADR
mechani sm seeks to narrow factual and technical issues in dispute,



fact-finding usually results in a witten report, and can be but
is not always based upon testinony taken under oath subject to
cross-exam nation and exhibits, or stipulated facts which nmay be
adm tted as evidence.

The neutral’s role in fact-finding is defined by an initial
agreenent of the parties on the issue(s) to be referred to the
fact-finder and the wuse to be mde of the findings or
recommendations, e.g., whether they will be binding or advisory.
Once this agreenent is framed, the role of the parties in the
process is limted and the fact-finder proceeds independently.
The fact-finder may hold joint or separate neetings or both with
the parties in which the parties offer docunents, statenents, or
testinony in support of their positions. The fact-finder is also
free to pursue other sources of information relevant to the
issue(s). The initial agreenent of the parties should include a
deadline for receipt of the fact-finder’'s report.

The fact-finder issues a formal report of findings, and
reconmmendations, if appropriate, to the parties, ALJ or the court.
If the report is advisory, the findings and recomendati ons are
used to influence the parties’ positions and give inpetus to

further settlenent negotiations. If the report is binding, the
parties adopt the findings and recommendati ons as provisions of
the settlenent agreenent. In case of litigation, the findings

will be adopted by the judge or ALJ as “facts” in the case.

Fact-finding in DEC adjudicatory hearings is considered
“formal .” The current structure of the hearing is governed by
6 NYCRR Parts 624 and 622. These rules codify the prescriptions
to be used and all center on the use of sworn testinony subject to
Cross-exam nati on. The ALJ does not neet with the parties
separately or rely on expertise outside of the hearing. The rules
of evidence are rel axed. These hearings are quasi-judicial in
nature and take on a courtroom aura. Attorneys and experts
usual ly represent the parties and the ALJ's rulings bind the
parties unless adjusted through an interl ocutory appeal nechani sm
or the final decision of the Comm ssioner.

D. Settl enent Conferences are governed by the Departnent’s
permt processing regulations in 6 NYCRR Part 621 and are within
the ALJ' s general authority wunder Part 624. We designed

settlenment conferences to help resolve disputes when no parties
ot her than the DEC Staff and a project sponsor are involved and
when no EIS has been required. The settlenment process is
i nformal , providing each party an opportunity to present facts and
argunents in support of their positions. It also invokes the
traditional “settlenent” facilitator role of the ALJ. |Its design
isto allowfor a frank and open di scussion of issues on which the
ALJ may render an opinion. The ALJ may al so suggest various
solutions but the power to accept or reject themremains with the
parties.



E. Neutral Evaluation is a process where a neutral party
conducts an evaluation and provides the parties to a dispute with
an assessnent of the strengths and weaknesses of their cases, and
a prediction about the potential outcone of the dispute. The
neutral evaluation is simlar to the settlenent conference.
Neut ral eval uation may include an evaluation of facts and | aw and
may provide probable outconmes based upon the analysis of the
facts. The neutral evaluator is sonetinmes hel pful to respondents
(and to Staff) who are seeking certainty on outstanding issues.

F. Settlement Judge neans any individual who binds the
parties through opinion and rulings. In DEC practice, settlenent
judges are nost often used in resolving disputes about conpliance
with or interpretation of consent orders. Speci fic |anguage
within the Consent Order establishes the procedures to be used
and, usually, binds the parties to the judge s opinion or ruling,
subject to an Article 78 review under the CPLR

G An Orbuds is an individual who is authorized to receive
and investigate conplaints, report findings and recomrend
equi t abl e resol utions.

H. Mni-trials are voluntary, structured settlenent
processes. Mni-trials permt the parties to present their case
or a portion of it either to principals who have authority to
settle the dispute or, as agreed by the parties, to a neutra
third-party such as an ALJ. Limted discovery may precede the
case presentation. The presentation itself nmay be summary or an
abbreviated hearing wth testinony and cross-exam nation as the
parties agree. Follow ng the presentation, the principals--such
as the DEC regional director and the project sponsor or conpany
head-- reinstitute negotiations, possibly with the aid of the
neut r al serving as nediator. The principals are the
deci si onmakers while the neutral acts as an advisor on potenti al
rulings on issues if the dispute were to proceed to hearing. This
ADR mechani smis useful in narrowi ng factual issues or addressing
m xed questions of law and fact, and in giving the principals a
realistic view of the strengths and weaknesses of their case
This nmethod is significant in that the principals hear the cases
made proffered by their respective experts and are able to
negotiate directly with each other to resolve the dispute. The
ALJ can opine, nediate and/or facilitate an agreenent between the
pri nci pal s.

The neutral may serve in nore than one capacity in this
process, and should be selected with a clearly defined concept of
his or her role. The nost common role is to act as an advisor to
t he deci si onmakers during the informati on exchange. The neutral
may of fer opinions on points nade or on adjudication of the case
in litigation, and offer assistance to the decisionnmakers in
seeing the relative nmerits of their positions. The neutral’s
second role can be to nediate the negotiation between the
deci si onmakers shoul d they reach an i npasse or seek assistance in

6



formng an agreenent. Unless otherw se agreed by the parties, no
evidence used in the mni-trial is admssible in litigation.

As with nmediation, prior to referral or the filing of an
adm nistrative conplaint, the time limts for a mni-trial would
be the sane as those for negotiation. The parties usually agree,
however, that during the time period specified for the ADR

whether a mni-trial or nediation, litigation activities such as
serving interrogatories, taking depositions, or filing notions
must cease except as otherwi se agreed. 1In general, mni-trials

are appropriate in cases involving only a snmall nunber of parties,
and are nost useful in four types of disputes:

° Wiere the parties have reached or anticipate reaching a
negoti ati on inpassee due to one party’s overestimation, in the
view of the other party, of the strength of its position;

° Where significant policy issues exist which would
benefit from a face-to-face presentation to decisionnakers
(wi thout use of a neutral);

° VWhere the issues are technical, and the decisi onmakers
and neutral have subject-nmatter expertise; or

° Where the inprimatur to a neutral’s expertise would aid
in the resolution of the case.

l. Partnering is a cooperative process to prevent disputes.
DEC representatives and contractors neet before a project begins
to tal k about ways to carry out the project successfully. The
process includes efforts to foresee possible disputes that m ght
arise and to agree on nethods to resolve any disputes.

J. Negoti ated Rul emaking is a formal process initiated by
the DEC in promul gating selected regul ations. The process can
i nvol ve a convener who identifies and assenbles the parties and a
facilitator who acts to | ead di scussi ons between them Generating
a rule by negotiation typically saves noney that woul d ot herw se
be spent in litigation after the rule is pronul gated.

* * *

As can be seen fromthe foregoing, a variety of nethods exi st
to hel p resol ve environnental disputes. Wiile each nmethod has its
strengt hs and weaknesses, nothing prevents the practitioner from
utilizing nore than one nmethod to resolve a dispute, particularly
in conplex multi-party environnmental disputes.

Overall, the ADR process gives the parties nore control over
deci sions than adjudication. The process is less formal than
adjudication and is thus oftentinmes less costly and tine
consunm ng, depending on the conplexity of the case. The ADR

literature reflects that parties are nore generally satisfied with
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ADR than with nore rigid, formal approaches. The strengths of ADR
appear to be best enhanced when |ong-term rel ati onshi ps between
the disputants are required. Medi ation, for exanple, can help
find ways to sustain relationships to preserve joint gains that
resol ved an environnmental problem ADR nethods also tend to
address each party’'s interest as opposed to a right or power
(i.e., authority) addressed in adjudication.

I11. CASE SELECTI ON

This section and the followng Section 1V, ADR Case
Eval uati on, suggests characteristics of cases which nay be nost
suitable for use of ADR  These characteristics are necessarily
broad, as ADR may theoretically be used in any type of dispute.
DEC personnel can use these characteristics to nake a prelimnary
assessnent of whether ADR should be considered for use in a
particul ar case or any part of it.

ADR procedures may be introduced at any point in a case’s
devel opnent or even while in a formal hearing. It is preferable
t hat ADR be consi dered, however, as early as possible to avoid the
polarizing effect which may result from long and intense
negoti ati ons. ADR should, therefore, be considered prior to
referral of a case to the Chief ALJ for hearing.

ADR may be appropriate when the parties have reached an
i npasse at any stage of case presentation. In such cases,
i ntroduction of a mediator or subm ssion of sonme contested facts
to a neutral ALJ nmay help to break the inpasse.

The conpl exity of | egal and technical issues in environnenta
cases can require certain expertise. This expertise exists within
the Ofice of Hearings and Mediation Services. The O fice can
provide one of its own staff or, in the appropriate case, refer
the matter to other experts within the Departnent.

Because ADR processes are voluntary, DEC Staff should
consi der them whenever parties denonstrate a willingness to use
t hem Cases appropriate for ADR nmay have sone or all of the
foll owi ng characteristics.

A | npasse or Potential |npasse

If the resolution of a matter is prevented through inpasse,
DEC is prevented from carrying out its mssion to protect and
enhance the environnment. Wen this occurs, DEC is required to
continue to commt Staff resources that could otherw se be used
el sewhere. It is desirable to anticipate and avoid, if possible,
an i npasse.

| npasse, or the possibility for inpasse, can arise when:



(1) Negotiators develop personality conflicts or poor
comuni cati on

(2) Miltiple parties wth conflicting interests are
negoti ati ng;

(3) Difficult technical issues arise which nmay benefit from
i ndependent and/ or expert anal ysis;

(4) Political pressures or past positions nake conproni se
unpal atable to one or both parties. This conponent is
particularly inportant where parties fear “losing face” or public
support. Breaking such inpasses through the use of an ADR net hod
can foster agreenents between the disputing parties.

In all inpasses, the involvenent of a neutral to structure,
stinmul ate and focus negotiations and, if necessary, to serve as an
i nternedi ary between the parties should be considered as soon as
the dispute is identified.

B. Publ i ¢ Responses

In DEC process, applicants and permttees as well as DEC
staff, are held to the regulatory prescriptions contained in
6 NYCRR Part 621. These rules provide a system of processes to

manage permt applications in a tinmely fashion. The rules
require, for exanple, public notice of conplete applications and
an opportunity for public responses or coment. This trigger

makes staff aware of concerns or issues that may not have surfaced
previ ously.

The rules allow flexibility for ADR processes to be inserted
at the early stage of regulatory review \Wether it is ADR as
outlined in this paper or informational neetings between the
public and Staff, the result is to better understand positions and
comruni cate concerns. Many of the environnental disputes that
arise on a permt application can be mtigated or resolved in a
fair, efficient manner, addressing the rights of all affected
parties through ADR or such neetings. It is noted here that staff
are interactive at this stage of permt processing and are
sonetines called upon to facilitate discussions.

In the DEC permt processing scheme where Staff refers the
case to the Ofice of Hearings and Medi ati on Services to conduct
a hearing and subsequent issues conference pursuant to 6 NYCRR
Part 624, we enploy a slightly different ADR application. The
i ssues conference held to decide party status and i ssue definition
limts the potential parties to those who neet certain |ega
requirements. In contrast to pre-issues conference neetings where
parties are those people concerned about a project, the |egal
t hreshol d narrows and consolidates the interested parties.



The i ssues conference is a focal point at which all interest
groups as well as issues can be identified. Ruling on party
status and issues solidifies the substantive core matters and
participants can begin to negotiate with sone assurance that they
know the scope of the involved issues and parties. What ever
agreenents are reached between the parties beconme binding.
Conversely, agreenents reached before the onset of a formally
noti ced hearing, while binding on the parties, can beconme undone
if new, unknown parties appear |ater.

Experience indicates that interaction that results in
meani ngf ul di al ogue, and even draft permt conditions is hel pful
to the applicant, the Staff and potential intervening parties.
For exanple, it can renove an issue fromadjudication. It offers
opportunities for corporate good nei ghbor agreenents. Resolving
issues to the mutual satisfaction of the disputants can elimnate
objections to a project that mght otherw se have to be litigated.
Wil e not all cases can or should be nediated, resolving disputes
to gain long-term relationships, for exanple, between a DEC
permttee and its neighbors serves custoners’ needs while
preservi ng Departnent resources.

C Resour ce Consi derati ons

Appropriately used, the ADR process can free Staff resources
to pursue other urgent tasks. ADR can help in neeting conpliance
and enforcenent goals since ADR may not always require the

oversight of a DEC |awyer. Technical Staff can, and shoul d,
identify disputes where resolution can be nediated w thout the
need for strict |egal oversight. There are cases or classes of

cases that can |lend thenselves to ADR, freeing the attorneys to
pursue ot her matters.

There are many cases in which utilizing sone form of ADR
woul d achi eve resource efficiencies for DEC Ceneral ly, those
cases contain the follow ng characteristics:

(1) Those involving a program area with which DEC has had
consi der abl e experience, and in which the procedures, case | aw and
remedies are relatively well-settled and routine;

(2) Those having many parties or issues where ADR can be a
val uabl e case nmanagenent tool; or

(3) Where long-term relationships are paranount to
envi ronnment al protection and enhancenent.

The net effect of using nore DEC Staff in ADR shoul d, over
tinme, help alleviate potential disputes as Staff's skill |eve
i ncreases.

D. Qutside Parties
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Sonmetines, the resolution of an underlying environnental
probl em woul d benefit from persons, organizations or entities not
directly affected by the outconme. Such cases m ght include those
i n which:

(1) A state or local governnental unit has expressed an
interest, but is not a party;

(2) Acitizen group has expressed or is likely to express an
interest; or

(3) A remedy is likely to affect not only the project
sponsor or Respondent but the community in which the action is
| ocat ed.

Use of a neutral very early in the process would help
establi sh comuni cation with those interested persons who are not
parties, but whose understandi ng and acceptance of the renedy wll
be inportant to an expeditious resolution of the case. For
exanple, multi-party di sputes can arise where several governnenta
jurisdictions are involved, where a project sponsor has sone but

not all of the necessary governnental approvals, and where
citizens’ groups believe there are unexplored alternatives to a
proj ect . Were DEC has jurisdiction over one segnment of a

particul ar project, intervenors often object to the DEC permt in
frustration of not being heard in other foruns they believe to
exist. The threat of pending |awsuits, for exanple, may encourage
comuni cati on between opposing interests. (btaining a nediator
early on to channel this comrunication may avoid or at |east
mtigate future litigation costs.

V. ADR CASE EVALUATI ON

This section presents guidance for the nom nation of cases
for ADR. It is directed to both the programmatic staff and the
O fice of Hearings and Medi ation Services. This paper is designed
to elimnate confusion regarding the selection of cases for ADR
by: (1) integrating the selection of cases for ADR into the
existing permt and enforcenent case process; and (2) creating
deci sion points and contacts in the Regions and Central Ofice to
deci de whether to use ADR in particular actions.

A. Deci si onneker s

We nust establish decision points to facilitate decisions
whether to use ADR in a particular case. W anticipate that the
affected prograns will devel op the specific programmati c gui dance
in this regard, as they know when they require key decisions.
CGenerally, they can decide at the Regional or Division D rector
| evel after receiving the applicable information from Staff.

Most usually the regional attorney wll decide which
enforcenent case wll be subject to ADR In the enforcenent

11



context, the regional attorney would be the “gatekeeper” in
sheparding cases into ADR This is appropriate for several
reasons; the nost inportant of which is not to use a process that
coul d be danmagi ng to the agency/regional mssion. Sone cases are
simply inappropriate for ADR Consequently, each region needs to
carefully review and select cases that “fit” the regional
per specti ve.

It was noted earlier that entering a nedi ated di spute nust be
consensual. Wthout the buy in of all parties to the ADR whet her
it is nmediation or another ADR nethod, reluctant parties are not
likely to settle their differences in the presence of a neutral.
Consequent |y, any pressure brought on the parties to initiate ADR
will likely result in an unsuccessful neeting.

Respondent parties nay attenpt to avoid the regional
gat ekeeper by contacting the Central Ofice. However, even if the
gat ekeeper were the Chief ALJ, the consequences of forcing an ADR
on an unwilling party would be the same -- the parties would go
t hrough the negotiation notions but would likely not result in
substantive outcones. Accordingly, it makes sense both fromthe
organi zati onal and practical point of viewto require the regiona
staff to make the ADR case selection. It places the trigger point
in the DEC region where the action is |ocated and where DEC has
daily public interaction.

B. Case Attributes

What type of case mght be considered for ADR referral ?
Cenerally there are four broad classes. W w il address each
bel ow. They are: those that cannot be tried; those that do not
absolutely require an attorney; those where “one | ast chance” is
desirabl e; and those that woul d better benefit fromnediation than
adj udi cati on or those where long-termrel ationships are inportant.

1. Those that cannot be tried

In theory, all cases are susceptible to adjudication, but at
what cost. Cases that cannot be tried wll frequently involve
many parties with conflicting interests and positions. They
i nvol ve issues that would likely be litigated for years with no
real “winners.” Policy questions nmay be involved. They al so may
be cases that involve novel issues.

2. Those that do not absolutely require an attorney

These are cases where technical staff is able and wlling to
enter negotiations to resolve an environnmental problemor dispute.
The cases vary in size but the issue is whether the case warrants
the tine of a DEC attorney. Culling out this class of case all ows
t echni cal staff the ability to exercise its program
responsi bilities through use of nediation. The result can be
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remedyi ng a w ongdoing or establishing conpliance schedul es and
m | estones on which all parties can agree.

3. Those where “one | ast chance” is offered

These <cases my be ones where legal pursuit in an
adm ni strative hearing or court actions would not be as productive
as would a structured negotiation. W identify these cases as
havi ng uncol | ecti bl e judgnents, insufficient resources to renedy
the problemin a way satisfactory to DEC, or where the action is
too small to warrant use of litigation. |In addition, personality
conflicts devel oped between respondent and staff, resulting in an
i npasse, may be overcone through an alternative approach rather
than court or hearing.

4. Those t hat woul d benefit from |long-term
relati onships by using a non-litigious option

Cases where the disputants need or have an ongoing | ong-term
relationship that requires understandi ng each other’s business.
For exanmple, depending on the nature of the violation
muni ci palities are sonetines good candi dates for ADR. They often
need cooperative efforts and inposition of mlestone dates and
iterative exchanges of information

After culling the case consistent wth the above or other
consi derations, one should contact the Chief ALJ. Anyone who is
participating in the devel opnent or nanagenment of a permtting,
conmpl i ance, or enforcenent action, may suggest a case or selected
issues for ADRto the Chief ALJ. Any suggestion, however, mnust be
comruni cated to and discussed with the appropriate office for

approval . After a progranmmatic decision to use ADR in a
particular case, a case referral (hearing request form wll be
forwarded to the Chief ALJ, Ofice of Hearings and Mediation
Services. The case selected will be reviewed with ideas fromthe

Chief ALJ to confirmthe appropriateness of the case referred.

5.  Non-bi ndi ng and Bi ndi ng ADR

The ADR can be either binding or non-binding. The decision
to select either conponent rests with the disputants. W expect
that the DEC Staff unit referring the case will have consulted
with the project sponsor or respondent before the decision.
Qobvi ously, we woul d defeat the purpose of ADR if, for exanple, a
respondent and DEC Staff did not agree whether ADR would be
bi ndi ng. There are a few considerations that are inportant in
deciding whether the ADR agreenent should be binding. For
exanple, if closure is inportant, a binding form of ADR nakes

sense. |If the parties nmerely seek advice, a non-binding form of
ADR is appropriate. The parties can then reevaluate their
positions in light of any advice that we give, and still reach

their own agreenent.
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C. Qualifications

Thi s paper prescribes a preference to use personnel fromthe
O fice of Hearings and Medi ation Services as ‘neutrals’ in ADR and
ot her DEC non-i nvol ved personnel who may al so serve as neutrals.
The O fice however contains a core of trained individuals who are
not part of Staff and who have had to pass on issues contrary to
Staff’s position. However, as previously stated, non-Ofice Staff
can also preform ADR  Having a core of professionals outside the
Ofice offers greater flexibility in resource nanagenent and
expands ‘ know edge-by-doi ng,’” thus enhancing Staff experience.

There are certain prerequisites persons should have to do an
ADR. Wil e a person does not need to be certified as a nedi at or
to conduct a nediation, they should have know edge of ADR through
experience and expertise plus formal training or a conbination of
t hese. In certain cases, a person having significant | egal
experience could be used to pass on strictly legal matters, and in
ot her cases, persons having strong facilitation skills can be used
to help nediate conplex nulti-party disputes. Wile there are no
qualifications for the job, certain factors are desirable, as
expl ai ned bel ow.

1. Denonstrat ed Experience

The candi date nmay have experience as a third-party neutral in
arbitration, nediation or other relevant forns of ADR  However,
ot her actual and active participation in negotiations, judicial or
adm ni strative hearings or other forns of dispute resolution,
service as an admnistrative |aw judge, adjudicative officer,
facilitator or formal training as a neutral wll also be
consi dered. The candi date shoul d have experience in negotiating,
resol ving or otherw se managi ng cases of simlar conplexity to the

di spute in question, e.g., cases involving nultiple issues,
multiple parties, and mxed technical and |egal issues where
applicable. It is inportant to match as closely as possible the
type of case to the nediator’s experience. Individuals who do not
possess the necessary attributes of flexibility, courtesy,
organi zational skills, enpathy, etc. wll not find ADR as
fulfilling their professional needs or the desires of the

di sputing parties.

2. | ndependence

The ADR candi date nust disclose any interest or relationship
that may |l ead to bias or the appearance of bias toward or agai nst
any party. These interests or relationships include:

(a) past, present or prospective positions with or financial
interests in any of the parties;
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(b) any existing or part financial, business, professional,
famly or social relationships with any of the parties
to the dispute or their attorneys;

(c) previous or current involvenent in the specific dispute;

(d) past or present receipt of a significant portion of the
neutral’s general operating funds or grants fromone or
nore of the parties to the dispute.

The existence of such an interest or relationship does not
necessarily preclude the person from serving as a neutral,
particularly if the person has denobnstrated sufficient
i ndependence by reputation and performance. The neutrals with the
nost experience are nost likely to have past or current
rel ati onships with sone parties to the dispute.

3. Subj ect Matter Expertise

Envi ronnent al di sputes often involve scientific, engineering
and reqgulatory issues that are, for the nost part, beyond the
know edge of many neutrals. While the process conponent of ADR s
extrenely inportant, subject matter expertise is highly desirable
if not nmandatory particularly in conplex environnmental issues
comonl y brought before DEC

The candi date shoul d have sufficient general know edge of the
subject matter of the dispute to understand and foll ow the issues,
help the parties in recognizing and establishing priorities and
t he order of consideration of those issues, ensure that we explore
al |l possible avenues and alternatives to settlenent, and ot herw se
serve in the nost effective manner as a neutral. Sonetinmes the
parties nmay require that the neutral have specific training in the
subject matter field under dispute and any request for a neutral
woul d specify such. For exanple, conmplex technical issues
i nvol ving any of the DEC quality prograns may demand consi derati on
of professionally know edgeabl e personnel in those disciplines.
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4. Neutral Rol e

The ADR person shoul d not be serving in any other capacity in
the process for that particular case that woul d create actual or
apparent bi as. Sel ection of a neutral wll consider any prior
i nvol verrent in the dispute that may prevent the candidate from
acting with objectivity. For exanple, involvenent in devel oping
a settlement proposal, particularly when the proposal is devel oped
for certain parties, may preclude the prospective neutral from
bei ng obj ective during binding arbitration or other ADR activities
bet ween DEC and the parties concerning that particul ar proposal.

O course, rejection of a candidate for a particular ADR
activity, such as arbitration, does not necessarily preclude any
role for the ADR person in that case. The candidate may continue
to serve in other capacities by, for exanple, relaying informtion
bet ween parties and presenting offers on behalf of particular
parties.

5. Qualifications of Organi zations

Corporations or other entities or organizations that propose
to act as third-party neutrals, through their officers, enployees
or other agents in disputes involving DEC, nust:

(a) like wunaffiliated individuals, make the disclosures
listed above; and

(b) submt to the parties a list of all persons who,
speaking for the corporation, entity or organization
will or may be significantly involved in the ADR
procedure. These representatives should al so nake the
di scl osures |isted above.

In selecting a neutral to resolve or aid in the resol ution of
a dispute to which DEC is a party, DEC personnel should remain
aware that it nust not only uphold its obligation to protect
public health, welfare and the environnent, but al so devel op and
mai ntain public confidence that it is doing its mssion.
Sel ection of an organi zation for ADR services should be nade in
consultation with the Chief ALJ.
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V. OTHER | SSUES

A Menorial i zati on of Agreenents

Al'l binding agreenents nust be nenorialized, as would any
negotiated permt conditions or terns of a consent order. The
terns of the agreenent reached through ADR and provi ded each party
can be further evaluated as to enforceability or applicability.
One added advantage to any negotiated agreenent is that the
conditions are nutually acceptable and may, therefore, go beyond
conditions that a court or ALJ would inpose wthin their
jurisdictional authority. Staff wll likely nenorialize
agreenents made in an enforcenent context in an Order on Consent.
The standard ternms of the Consent Order should not be in dispute,
unl ess they are considered punitive by the Respondent or otherw se
unr easonabl e.

B. Confidentiality

Records and communications arising from ADR should be
confidential and not wused in litigation or disclosed to the
opposi ng party w thout perm ssion. Public policy interests in
fostering settlenent conpel the ~confidentiality of ADR
negoti ati ons and docunents except the final decision reached if it
is required to be made public. Under the Federal G vil Judicial
Procedures and Rules, Rule 408, settlenment or conprom se evidence
is not adm ssible. New York relies upon well| established case | aw
prohi biting conprom se evidence. See, e.g., Smth v. Satterlee,
130 NY 677 (1891); Pelligrino v. New York Gty Transit Authority,
177 AD 2d, 558 (2d Dept. 1991); Seanman v. A B. Chance Conpany, 197
AD 2d 612, 613-14 (2d Dept. 1993). See, also, In the Matter of
Al bert A Lopa, Rosanne Lopa and Rochester Dismantling and Roll -

off, Inc. (Commssioner’s Interim Decision, July 10, 1991).
Further, 6 NYCRR 8621.8, regarding the Departnment’s settlenent
conferences, specifies that we shall introduce no part of the

settl enent conference report into the hearing record w thout the
consent of the Staff and the Applicant. Accordingly, abiding by
the public policy interests not to disclose settlenent docunents
shoul d sufficiently prevent disclosure of such docunents.

There are no statutory provisions that would specifically
mandate confidentiality in DEC mediations. However, if the
parties agree that confidentiality is inportant, we can nmake an
agreenent between them and the nediator. Apart from privil eged
i nformation, such as attorney-client, information expressed in
confidence does not guarantee the conmunication will be protected
from disclosure and or as evidence in court. See, R chardson on
Evi dence, 11th ed., 85-101, p. 225. A contract provision or
institutional policy of confidentiality is not enforceable at
trial in a court of |aw See, Matter of Professional Staff
Congress/ CUNY v. Board of H gher Education, 39 Ny2d 319, 325
(1976).
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Al though the confidentiality agreenent nay not guarantee
confidentiality, it can assist in supporting the argunent that
docunents created for settlenent purposes should be protected.
Parties may al so discard notes of the nediation session and return
docunents to their owner for disposition.

The question of whether the nediator is protected from being
required to testify is best answered in the affirmative. However,
subpoenas issued will need to be responded to and will wusually
require a notion to quash or notion for protective order. The
courts appear to seek to protect the neutral status of the
medi ator and generally will agree to quash a subpoena. See, Dean
v. Louisville & Nashville RR Co., No. C81-2190A (NDGA 1984); NLRB
v. Joseph Macal uso, Inc., 618 F2d 51 (9th Cr. 1980); Port Arthur
v. US, 517 F. Supp. 987 (D DC 1981), aff’d, 459 US 159 (1982).
Courts have reasoned that public policy encourages the settl enent
of lawsuits. See, Bahoom an v. Basquiat, 167 AD2d (1st Dep’t
1990). See also, Matter of Herald Conpanies v. Town of Geddes,
122 Msc 2d 236 (Sup. Ct. Onondaga Co. 1983).

The reader should al so be advised that New York’'s Freedom of
I nformati on Law (FO L) does not contain a settlenent exenption and
there is no general statutory privilege to exenpt such
comruni cati ons under FO L. A review of the state’s FAOL
counterpart in the federal governnent, FO A reveals that federal
courts have not accepted federal agency argunents that these
communi cations fall under the predecisional exenption from FO A
because they are not intra- or inter-agency.
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THE CASE OF THE TRASHED APPLI CATI ON
By
Francis W Serbent

The Applicant wants to change its existing solid waste
facility operations with a new permt. The |legislative hearing
was held at three different tines before very vocal, and at tinmes
enotional, overflow crowds opposed to the project. After that, a
prehearing i ssues conference had seven entities conferring: the
Applicant, the Departnent Staff and five prospective parties. In
the course of the conference and the many adjournnents, the seven
came up with an agreenent to adjourn the issues conference with a
pur pose. Staff concurred but did not sign the handwitten
stipul ation. The purpose for the adjournnment was to allow the
Applicant to test run the new operations for a show and tell. If
the new operations worked as prom sed, the prospective parties
would wi thdraw their proposed issues and opposition. The
Applicant tested the new operations |ong enough to know that
sonmet hing el se had to be done.

A year later, revisions to the application were nade to
reduce the scope of operations and a revised draft permt was
devel oped and distributed. Meanwhile, a group of the Applicant’s
nei ghbors sued him over his operations at the solid waste
facility.

The prospective parties took issue wth the revised
application and the revised draft permt. However, the entities
were offered nediati on and, even with the pending | aw suit, they
were willing to nediate. At the initial session, the ALJ briefly
described the medi ation process and prerequisites; e.g. willing
parties, authority to nmake decisions, confidentiality, etc. and
advi sed the seven entities that they could refer to and call their
medi ator/ALJ by his first nane. The nedi ator/ALJ al so advi sed
themthat confidential discussions in caucus with the nediator/ALJ
woul d be ex-parte conmunicati ons. Since sone may view that as
conprom sing the neutrality of the role as ALJ, the nediator/ALJ
woul d excuse hinmself fromany hearing in this matter. There was
uni versal objection to a new ALJ bei ng assigned and the attendees
signed a handwitten agreenent to keep the sane person for any
future hearing, if needed. W nedi at ed.

After a day-long working nediation session, the prospects of
conplete agreenent seened emnent and another session was
schedul ed. Days later, it was reschedul ed and finally weeks | ater
the nedi ati on ended w thout any further sessions. The agreenent
hi nged on the prospective parties getting the OK from those
nei ghbors suing the Applicant. It did not happen. Also, |I'm
guessing that the Applicant conprom sed away a major part of his
busi ness during the nediation. Eventually, the Applicant w thdrew
his application in contenplation of a new project concept. The
concept was first discussed only in confidence in nediation. It
would include all the elenments mssing from his conprom sed
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position. I ncidental ly, sonehow the new concept becane conmmon
knowl edge after the nediation. The nediation ended both because
the parties to the law suit could not agree to a solution and
because of the consequentially w thdrawn application.

Al t hough no formal agreenment was signed, the initial dispute
was resol ved through nediation, wthout adjudication, and should
be considered a success. The result of the nediation was the
recognition that the proposed project would |ikely fail both the
needs of the Applicant and his nei ghbors. The Applicant abandoned
the project in favor of a nore expensive, sophisticated capital
project likely to succeed and currently being engineered prior to
reapplying for a permt.

The nmediation was also a public relations success. The
accept ance and confidence of the group in the process grew as this
medi ati on progressed. The Applicant, the Staff and the

prospective parties were ready and prepared for nmediation. They
wor ked hard together towards finding real innovative solutions.
The original project was abandoned willingly by the Applicant and
a new and inproved facility may energe in what may be recognized
as a pioneering effort for this activity. Mediation will work as
well as the disputants woul d work.

21



MVEDI ATI ON OF AN Al R QUALI TY ENFORCEMENT CASE
By
Susan DuBoi s

The purpose of this summary is to describe sonme process
aspects of a nediation in which | was involved earlier this year,
wi t hout identifying the particular situation.

The medi ation has to do with an enforcenent matter about an
industrial facility in a rural area of the state. Wen the case
was referred to this office, the dispute involved an air/odor
I ssue. The Departnment Staff alleged that the facility emtted
strong foul odors and that the conpany was not cooperating with
the Departnent's requests to control the odor. The regiona
of fice had not issued a notice of hearing and conplaint prior to
requesting the nediation, and referred it to us with just the
identification of the area of concern and a copy of an inspection
report. | also requested fromthe Region a copy of an earlier
Order on Consent to which the inspection report referred.

Bet ween the date on which | scheduled the nediation and
when it took place, the Departnent Staff did at |east one
i nspection of the site so as to have current information on

conditions there. This introduced a conplication into the
process, in that additional divisions of the Departnment had
concerns wth the facility and sent representatives to the
medi ati on. | did not know about the these other prograns’
i nvol venent wuntil | arrived at the nediation. | believe the

conpany did not know about this in advance either, but the
conpany's representatives did not object.

While scheduling the nediation, | had spoken with the
regi onal attorney and he had said that he was under the inpression
that the Departnent's nedi ations were intended to be done w thout
the participation of attorneys. | told himthat the region could
chose who they wanted to send, but that the representative should
have the authority to agree to things. He said that a technical
enpl oyee fromthe regional office wuld attend and could call him
i f need be.

The conpany's contact person for scheduling the nediation was
t he head of the conpany, who apparently has sone heal th probl ens.
| had been under the inpression that he woul d be representing the
conpany and had also told himthat it was his choice whether or
not to have his attorney be there. On the Friday before the
medi ation, | called both parties to confirmthat it was stil
schedul ed. The conpany's contact person told ne that he m ght not
be able to attend due to his health, but if he couldn't attend he
woul d send anot her supervisor fromthe conpany to the neditation.
| asked the contact person to give the other person a letter
authorizing himto speak for the conpany at the nediation, if he
woul d be the one at the nediation.
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The nediation took place at a local governnent office
bui I di ng. Wen | actually arrived at the nediation, the
Departnment Staff was represented by several technical and
engi neering staff nmenbers from several divisions of the
Departnent. The representatives of the conpany were its attorney,
a supervisor (not the head of the conpany) and anot her enpl oyee.

At the start of the nmediation, | asked everyone to identify
t hensel ves and their roles. Sone of the people had net before and
I"'mfairly sure some of themhad not. | asked whether the people

at the nedi ation were authorized to speak on behal f of the conpany
or the Departnent respectively, and whether they would need to
bring any agreenent back to sonmeone who was not present for
approval. The representatives of both parties had authorization
to work out a tentative agreenent but would need to get approval
from the head of the conpany or from the regional attorney,
respectively. Nei ther party objected to going ahead with the
medi ati on wi thout those individuals there, and the peopl e who were
there seened interested in talking about the dispute, so we
pr oceeded.

In discussing the process at the start of the nediation, |
said that any notes which I took | would destroy once the process
was over, and that any proposals of settlenent which the parties
made woul d not be usable as evidence if the dispute eventually
went to a hearing rather than being settled, but that information
whi ch one party gave another about conditions at the facility,
test results, etc. mght be used |ater.

Foll owi ng the introductory discussion, the parties each had
a chance to explain their position at sone |ength. There were
sonme further questions back and forth between the parties, w thout
much questions from ne other than to see if certain topics had
been covered sufficiently when the discussion went off towards
ot her things. | developed a list of the sub-topics involved in
the dispute and went through that with the parties summari zing
what sounded to ne |ike potential areas of agreenment or things
they m ght want to explore further. Then we took a |unch break,
gi ving each party a chance to think things over.

After lunch, we cane back and went through the outline again,
wi t h di scussi on back and forth about what the Departnent Staff was
| ooking for and what the conpany was wlling to do, reaching
tentative agreenents on sone things. | asked about two additiona
t hi ngs which | thought m ght be disputes, based on what | had
heard thus far, but which the parties hadn't addressed directly.
One of these turned out not to be in dispute and the other
required information froma Departnent person who wasn't there (a
program person, not the regional attorney). Although this |ast
item could potentially conplicate the settlenent and require
further discussion, it seened like it would be better to have the
peopl e at the medi ati on di scuss whether there was a di spute about
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it and how they wanted to proceed rather than having this conme up
as a surprise after the nediation, froma person who wasn't there.

| wasn't certain whether the Ofice of Hearings and Medi ati on
Services had a preference about whether the region would prepare
a proposed order on consent based on the tentative agreenents or
whet her the nedi ator should prepare this. | was willing to | eave
it up to the parties, if they wanted ne to try to prepare a draft,
but wanted to discuss this with the regional attorney and the
attorney for the conpany. The people at the nediation (including
the nediator) didn't want to conclude that the regional attorney
would wite it up without having tal ked with hi mabout doing this.
Foll owi ng the nediation, the regional attorney offered to prepare
a draft order on consent and the conpany did not object.

No order on consent has been finalized yet, but the regional
of fice has indicated that sone progress is being nade on i nproving
the pollution control equipnment at the facility and the parties
have been in contact about this follow ng the nmediation.
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THE CASE OF THE SWAMPY TROUT STREAM
By
Francis W Serbent

At the opening of an enforcenent hearing, the ALJ advi sed the
Respondent and Staff that nediation was available and could be

pursed if they were willing. The nediation process was briefly
described and the prerequisites to a nediation were |isted; e.g.
willing parties, authority to nake deci sions, confidentiality, the

option of a different ALJ if nediation did not lead to a conplete
agreenent and adj udi cati on was necessary, etc. The Respondent, a
| ayman, represented hinself and his construction firm The Staff
charged Respondent with an unpermtted stream di sturbance of a
classified trout stream and the loss of freshwater wetl ands.
Staff sought a nonetary penalty plus the reconstruction of the
wet | and as renedi es. The Respondent cl ai ned, anong ot her things,
it was the Departnent’s fault by inproperly designating the | and
as wetland and that the streamwas were it should be. The Parties
agreed to nedi ate.

The nediation provided a forum for each to display their
prime concerns. Staff showed a willingness to go for a smaller
dol I ar anobunt penalty but did not budge on a | esser wetland. The
Respondent cranked up his enptions with the help of his wife. The
nmedi ator/ ALJ called for a caucus.

I n caucus, absent the wife and Staff, the Respondent and the
medi ator/ ALJ had a frank and open discussion in plain English
Apparently the Respondent was fearful of the required wetland
remedy. Once sinply explained, it was easy for himto accept the
wetland renedy if all he had to do was essentially “push sone dirt
around” to a given elevation and “transpl ant some weeds” that were
already on site and identified. He adnmitted he had earth noving
equi pnent at his disposal.

In nmediation, this first agreenment was drafted in | onghand

for signing as a separate docunent. The agreenent to nmke a
wet | and, a. k.a. pushing dirt and planting weeds, was signed by the
Respondent . Staff’s attorney balked and admtted |ack of

authority to sign. Another caucus with only the Staff attorney
and the nediator/ALJ eventually led to Staff’s attorney
shoul dering the responsibility to sign. The agreenment included a
clause that, unless the entire matter was settled, this agreenent
was voi ded.

Time took its toll. The process is novel, wunfamliar,
demandi ng and perhaps there was too nuch too soon. The Respondent
woul d not agree to any dollar penalty and the nediation before the
medi at or/ ALJ concluded. Sone tine later, Staff and the Respondent
did settle and credited the nedi ation process (if not the caucus)
as a valuable elenent leading to a consent order rather than
adj udi cati on.
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ENDANGERED SPECI ES MEDI ATI ON
By
Hel ene ol dber ger

The nedi ati on session was convened in the Regional office and
in attendance were ne (the ALJ as nediator), the Assistant
Regi onal Attorney, two DEC wildlife biologists, and t he Respondent
and his consulting engineer. This enforcenent mtter was
initiated by Staff's service of a notice of hearing and conpl ai nt
on the Respondent based upon allegations that he violated Article
11 of the ECL by destroying Karner Blue butterfly habitat as well
as |arvae. Apparently, the parties had tried to resolve this
matter previously, but the Respondent viewed the enforcenent
context as an inproper one and no progress had been made.

The nedi ati on session took about 3% hours and resulted in an
agreenent that addressed the Staff's concerns about protecting the
butterfly habitat on the subject property. Because the parties
agreed to frame the consent order to cover an interimperiod and
to tailor language in order so that it contained allegations but
not adm ssions, Respondent becane anenable to entering into a
written order. | have been inforned that the parties signed a
consent order thus resolving the matter.

This matter concerned Respondent’s di sking of an area of wild
bl ue | upi ne, which habitat supports the propagation and |life cycle
of the Karner Blue butterfly. It is Respondent’s intention to
gain approval from the Town for the subdivision of property
adjacent to this site for purposes of residential devel opnent.
The Staff alleges in its conplaint that Respondent undertook the
di sking after notification by Pine Bush Comm ssion staff that the
area was occupi ed by lupine and, likely, Karner Blue butterflies,
an endangered species. In the conplaint, Staff charged Respondent
with the taking of an endangered species and the disturbance of
the Karner Blue by destroying the occupied habitat of the insect.

| started the session off by introducing nyself and
expl ai ning nmedi ation and the OHVS role in that process. | stated
that, while the process could be informal, if the parties cane to
a resolution it would be enbodied in a binding witten agreenent.
| established the basic ground rules of taking turns to speak,
polite behavior, etc.
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The nediation got underway wth Respondent beginning to
di scuss his views of the matter. Respondent did not dispute that
he disked the area or that there was |upine and Karner Blues on
the property. However, he argued that his actions were for the
purposes of determning whether objects of archaeol ogical
significance existed on the property and not for the purpose of
destroying the butterfly habitat. He explained that because his
actions were unintentional, he did not believe that he had any
responsi bilities beyond what he was willing to do on the property.
However, he stated that if the purpose of the nediation was to
assess the manner in which the butterfly habitat would be
preserved, he could consent. Through the course of his
expl anations, he denonstrated that he had altered his site plan so
that the area in question would not be devel oped (it was fornerly
the access for the proposed subdivision) and he discussed
alternatives for preserving the parcel

Respondent argued that he thought Staff was "rushing" this
case based upon pressure fromthe Pine Bush Comm ssion to force
himto "give" his property away. And, he expressed his w sh not
to enter into any witten agreenent, particularly one that found
himin violation of anything.

Staff explained that they were seeking a neans to protect
the area fromfurther destruction and needed a witten agreenent
to ensure the future of the area. |In addition, the DEC attorney
explained that the policy of the Departnent was to settle al
al | eged violations by neans of a consent order. She also stated
that, fromthe Staff's view, the matter had not been rushed at al
as the violation had occurred in 1995.

In putting forward his position, Respondent nade it clear
that he wished to get his maximumreturn out of the entire site
but that he also wished to conclude this matter, get the project
approved and nove on to his retirenent.

As a first step, | wanted to clear the air about any undue
pressure to which Respondent had el uded. | explained that our
office had not received any such pressure and the DEC attorney
also tried to alleviate any such fears on Respondent’s part
Next, | inquired as to Respondent’s statenents regarding his
willingness to |leave this parcel undevel oped. Thi s di scussion
resulted in the parties addressing alternatives for preservation
of the property as well as the specific managenent tools to be
used on the property.

As the discussion progressed, it becane clear that Staff and
Respondent could agree to many prohibitions and actions to be
taken with respect to the parcel. In addition, | was able to use
ny knowl edge of conservation easenents and |and trusts to devel op
roads of inquiry and discussion on legal tools for use in
preservation and for possible econom ¢ advantage for Respondent.
The parties also agreed that an interim agreenent would be
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satisfactory until such tinme as Respondent got approval for his
proj ect and/or determ ned that the devel opment woul d not proceed.

The session concluded with the parties' agreenent as to
specific itens concerning the managenent and use of the parcel for

an interim period. In addition, the parties agreed that these
terme would stay in effect until a permanent agreenent was
fashi oned and executed. The DEC attorney also discussed the
"need” to include certain boilerplate |anguage in the consent
order. W discussed sonme of these terns and it did not appear
t hat Respondent was troubled by them However, | did raise the

guestion as to the need to tailor the order to the specific needs
of this situation and the discussions of the parties. Because
this is a nediation, | urged the attorney to try and tailor the
draft. She stated that she would try to do so.

The only significant terns of the permanent agreenent that
woul d differ fromthe interimone is the formof ownership of the
parcel. Because Respondent’s main concern at this tine is to get
Town approval for his subdivision, the decision to have an interim
agreenent is appropriate.

Based upon parties’ decision to execute a signed agreenent
based upon our discussions, | consider this nediation successful.
Wiile | went into the session with the idea that it was unlikely
the parties would reach agreenent, the opportunity for a neutral
environment provided the basis for the productive discussions.
The key elenments were: (a) a reality check for Respondent who did
not believe that he could be found liable for an environnental
violation without "intent" and was not know edgeabl e about the
issues related to his property values; (b) the discussion of sone
possible alternatives regarding property ownership; (c) an
opportunity for Respondent to vent; (d) the recognition that the
basi ¢ goal s of preservation of the area were not chal |l enged by any
party; and (e) the flexibility of the parties regarding the terns
and period of the agreenent.

The discussion had a lot of twists and turns as in any
medi ati on. | certainly put to good use a lot of the skills I
learned in the various trainings we attended as well as the
experience | had fromthe community nedi ati on di sputes.

At one point in the discussion regarding alternatives for
property ownership and restriction, | revealed to the parties that
| was a nenber of the Al bany County Land Conservancy. | told
everyone that | did not know beforehand what the issues were in
this matter and that it was possible that Respondent m ght decide
to involve the Conservancy as sone point. | stated that | would
be sure to recuse nyself from any discussions regarding the
property. Everyone seened satisfied with my role and the
know edge that | was able to convey based upon ny Conservancy
rel ati onship. And, it is quite clear to me that substantive
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knowl edge of the area in dispute is critical to the nediator's
success in facilitation.
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THE SNOW MAKI NG CASE
By
Frank Montecal vo and Dan O Connel |
( Co- Medi at or s)

The O fice of Hearings and Mediation Services is in the
process of nediating a dispute between the Operator of a | arge ski
resort, and the Departnent Staff over how nmuch water the Resort’s
Operator nmay take from a nearby trout stream for snow nmaking
pur poses.

The Resort is a major tourist attraction, and consequently
very inportant to the local econony, in particular, and to the
State’s tourism industry, in general. The Resort has a | ong-
standing reputation for having the npbst snow and one of the
| ongest skiing seasons in the State. This reputation directly
depends on the Resort’s ability to take water froma nearby stream
to make snow.

The stream however, is also classified by the Departnent as
suitable for trout spawning, and is considered by sportsnmen to be
a mpjor trout stream The ability of the stream to support a
native trout population is directly affected by fluctuations in
wat er quantity and the timng of these fluctuation relative to the
trout’s life cycle. Therefore, taking water fromthe streamto
make snow coul d adversely inpact the streanis ability to support
trout.

The Resort Operator has taken water from the stream since
1960. In 1980, the Department issued a stream protection permt,
whi ch superseded prior permts, and which allowed the Resort
Qperator to install a wingwall in the streamto divert a limted
anount of water for snow making purposes. As snow nmaki ng
operations at the Resort expanded, the Departnent Staff have
beconme increasingly nore concerned about the effect of taking
| arge anounts of water fromthe stream

In 1990, the Departnment initiated an enforcenment action
agai nst the Resort when the Operator allegedly exceeded the limts
set in the 1980 permt. That action was resolved in 1992 with an
Order on Consent. The Order required the Operator, by July 1,
1995, to prepare a draft environnmental inpact statenent to address
the draw down question, and to file a permt application to
mai ntai n the w ngwal | .

In early 1997, the Departnent Staff and the Operator agreed
to try nmediation to reach a consensus on water flows that would
protect the trout during various phases of its life cycle. The
co-nedi ators assigned to the case scheduled the first session in
early April 1997. The Departnent Staff and the Resort Operator’s
technical consultants as well as the Parties’ attorneys attended
the nediation. Initially, the Parties stated that a satisfactory
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outcone from the nediation would be one that narrowed the gap
bet ween what each Party thought the m nimal stream fl ow necessary
to protect the trout resource should be. The Parties anticipated
adj udi cati on because of the high |level of public interest in the
pending permt application. Neverthel ess, the nediators
enphasi zed the inportance of working toward a settlenent that
woul d avoi d adj udi cati on conpletely.

The nedi ators proposed, and the Parties agreed, to a sinple
ground rul e that provided for uninterrupted tinme. |n other words,
each Party had an opportunity to present its data and anal yses
Wi thout interruption fromthe other Party. At the conclusion of
each Party’'s presentation, the other Party had an opportunity to
ask questions about the previous Party’ s presentation.

By the end of the first session, the Parties conceded there
was a possibility that the entire nmatter could be resolved. It
was a general sentinment that the nediation provided the first rea
opportunity for the Parties to talk to, and to understand each
other’s positions. The Parties agreed to exchange technical
information, and to schedule a second session at the end of My
1997.

The second session took place as schedul ed; however, npbst of
the progress nmade during the first session had been lost. This
may have been due to a lack of consensus anong the Departnent
Staff about what the Staff’s position should be with respect to
the data presented in the DEIS. To help resolve any potenti al
internal conflicts, the nediators encouraged the Parties to focus
on what the possible outcones would be if the matter had to be
referred to adjudi cation, and how acceptabl e those outconmes woul d
be to each respective Party.

A critical element of the Departnment Staff’s technical
evaluation is identifying problens with the anal ysis provided by
the Resort Operator’s fisheries consultant. Although the Staff
had agreed to report on this analysis before the start of the
second nediation session, the Staff did not. Subsequent |y,
however, the Staff agreed to identify its concerns by md-
Sept enber 1997. No further mediation sessions will be schedul ed
until after Staff’s review is conpleted. Subsequent sessions nay
be scheduled depending on the Operator’'s reaction to the
Departnent Staff’s review

* * *

Two observations about the nediation should be noted. The
first is the significant role that the nediator plays in helping
the Parties understand the other Party’s respective position. The
nmedi ator is able to acconplish this through his/her objectivity,
and by introducing discipline into the process. The nediator’s
objectivity assists the process because the nediator does not
attenpt to evaluate the Parties’ presentations. Rat her, the
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medi at or encourages the Parties to nmake as full a presentation as
possi ble. The discipline introduced by the nediator, through the
use of ground rules, helps to ensure that the Parties’
presentations are conplete w thout any interruptions or critiques
fromthe other Party.

The second point that this particular nediation illustrates
very well is the inportance of each Party devel oping a clear and
unified position. Gven the scope of the Departnent’s | egislative
mandat es and t he nunber of deci si onmakers involved, achieving this
goal can be particularly challenging for the Departnent Staff.
Debat es about how to interpret technical and scientific data are
to be expected in any |large organization that incorporates
professionals from nmany different, and oftentines conpeting,
fields. Before the Departnent can present its position, many
different views, and the interests that they represent, need to be
reconciled. This process would have to take pl ace regardl ess of
whet her the Staff participates in a nediation or a hearing.
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THE ALUM NUM EXTRUDI NG COVPANY NMEDI ATl ON
By
Frank Mbntecal vo

This mediation resulted in a signed agreenent.

The Conpany processes, fornms and extrudes alum num at its
facility, enploying approximately 500. The facility has been in
operation since the 1950s. The Conpany applied for renewal and
nodi fication of the facility's SPDES permt in 1993. At the tine
of application, the facility had 4 discharges to NY's waters.
Wile DEC Staff had early on determned that it would be
appropriate to i ssue the Conpany a renewed permt, the parties had
been unable to reach agreenent over the permt's terns and
condi ti ons. Five drafts of the permt and two neetings |ater,
still no agreenment was reached. To end the dispute, a hearing had
been requested twice, the last request resulting in referral to
OHVE in Septenber, 1996.

In the course of scheduling the hearing, the parties
indicated that they wanted to try nmediation first, and this was
eventually scheduled for Decenber, 1996. At the tinme of
scheduling, the parties still were in disagreenent over nonitoring
requi renents for both stormand process water discharges, and the
l ength of an "incentive period" during which the Conpany woul d
di scontinue industrial discharges by redirecting themto the |oca
wast ewat er treatnment plant.

By the time the nedi ati on session opened, the Conpany had

redirected all but the stormmater discharges to the Local
Wastewater Treatnment Plant, thus limting the subject of
di scussion to the stormvater discharges. It was determ ned that

t he Conpany preferred a specific rather than a General Permt for
the stormnater. The di scussion revolved around the paraneters to
be nonitored, applicable limts, frequency of nonitoring, and
nmet hodol ogy. After two hours, agreenent was reached on all these
itens and the agreenent was reduced to witing.

Due to the substantial changes over the existing permt (wth
nost di scharges being elimnated), the new draft permt that both
NYSDEC and t he Conpany agreed upon had to be noticed to the public
before it was issued.

Wil e the passage of time and the Conpany’'s redirection of
process discharges to the treatnment plant renoved sone matters
fromcontention, there were still outstanding issues between the
parties over stormwater when the nediation session began. Wth the
assi stance of the nedi ator, each party was given an opportunity to
explain its position wthout interruption. Later, wusing flip
charts, the nediator focused the parties’ discussion on individua
poi nts of contention. Through this process, the parties were able
to reach an understandi ng of each other’s needs and qui ckly found
t he comon ground that led to their witten agreenent.
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THE HEARI NG THAT TURNED | NTO A MEDI ATI ON
By
Susan DuBoi s

The di spute involved nodification of an existing permt plus
an application for a new freshwater wetlands permt, for an
ongoing project in a rural area of the state. The project which
was initially permtted had not required a freshwater wetl ands
permt but the Permttee was proposing to expand activities into
t he adj acent area of a freshwater wetl and.

The matter was initially referred to the Ofice of Hearings
and Mediation Services as a request for a hearing, due to a
procedural history that had led to the Departnent issuing a
wet | ands permt which contained a condition that the permttee
wanted to contest. The Pernmttee asked that a hearing be held.

The hearing was scheduled and notice of the hearing was
publ i shed. The notice was also a notice of conplete application.
Al t hough neither the Departnment Staff nor the Permttee
anticipated that any other entity would request party status to
participate in the hearing, there had not been any prior public
notice of the application and one couldn't be certain whether or
not any other parties would want to partici pate.

Wil e scheduling the hearing, | had a conference phone cal
with the attorneys for the Permttee and the Departnent Staff.
W di scussed the possibility of nediation. During the week prior
to the hearing, the Permttee and the Departnent Staff nmet and
di scussed the di spute. There was an additional conference call on
the | ast business day before the hearing. No other entities had
requested party status although the deadline for this had passed
on the prior day. |In this second conference call, both parties
stated that they would like to proceed with nediation at the tine
that was schedul ed for the hearing if no other parties appeared on
the hearing date requesting party status | ate.

At the time schedul ed for the hearing, representatives of the
Permttee and of the Departnent Staff were present. The only
ot her person who attended the hearing was a man (referred to here
as "M. Jones") who was there on behalf of one of the owners of
the project site. The Permttee operates its project on several
parcels of |and, sone of which are owned by other individuals.
Nei t her the | andowner nor M. Jones were seeking to participate as
a party. M. Jones' representation of the | andowner was i nformal,
not as an attorney or a consultant but as a |lay person who had
assisted the |landowner in interactions with the Permttee.

The procedure which | followed was a hybrid, neither a
typical hearing nor a typical nediation, since the neeting had
been schedul ed as a hearing and was then converted into nediation
by agreenment of everyone present. The Permttee had arranged for
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a stenographer to be present. After a prelimnary, off-the-record
di scussi on about how the parties wanted to proceed, | went on the
record and noted when and where the hearing notice had been
published and that there were no petitions for party status. |
asked that the representatives of the parties identify thensel ves
on the record. They confirned that they wanted to proceed with
medi ati on, and confirned sone of the procedural aspects of this
that we had di scussed.

One of these procedural questions involved what woul d happen
if the nmediation didn't produce an agreenent that day. They had
agreed that if the dispute was not settled, the hearing would take
pl ace on a date in the following week. | had stated that usually
the hearing would be done by an Adnministrative Law Judge ot her
than the one who had been involved in the nediation, since the
parties mght want to say things to a nmediator that they m ght not
want to say to an ALJ. | had also stated that if the parties
requested that the sane person do both the nediation and the
hearing, this would be possible. The parties agreed to have ne
continue as the ALJ if they were unable to settle the matter
through nediation. | think the reasons for this probably included
that they didn't want a delay while fitting it into soneone else's
schedul e, that they were optimstic about settling it, and that
t hey m ght not have been planning to say things that they would
not also be willing to say in a hearing.

The Permttee's attorney requested clarification from
M. Jones about the |andowner's position regarding the
application. M. Jones supported the application and was present
as an observer to | ook out for the interests of the | andowner. |
suggested that M. Jones talk with the Permttee's attorney if
there were things he wanted to have included in an agreenment. W
did not formally identify parties to the nediation, and it was
left that the people who were present would talk and see if

sonet hing could be worked out. No one sought to formalize it
further nor to have a strict definition of who was in or out of
t he process. In ny view, this level of informality could have

been a problemif the persons involved were hostile towards each
other, were less close to an agreenent, or were interested in
gai ni ng procedural advantages over each other, but these did not
appear to be mmjor concerns in the present case.

At the start of the nediation (or facilitated discussion), |
asked the representatives of the Permttee and the Departnent

Staff to describe what was proposed, what was still in dispute,
and what things (permt conditions, mtigation neasures, etc.)
they would want as part of a settlenent. The Permttee spoke
first and then the Departnment Staff. | amnot sure who had been

involved in the neeting that had taken place in the prior week,
nor how much of the information was new to the persons at the
medi ati on. | asked a nunber of questions after the initial
statenents, partly for clarification and partly to encourage
further discussion of things that sounded |ike possible ways of
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arriving at an agreenent. The discussion went on for about 45
m nut es. When it sounded |ike nost areas had been covered, |
suggested that the parties take a break and discuss separately
what they thought about the things that had been said. While both
parties were | eaving the conference room M. Jones told ne that
he was concerned about sonmething affecting the | andowner that he
felt mght not be taken into account. | recommended that he talk
with the Permttee's representatives while they were eval uating
what they wanted to do next. | think he did this, since this
addi tional concern was nentioned when the discussion continued
after the break.

When everyone cane back, the Permttee's consultant
summari zed a proposed settlenent. After a short further
di scussion, the parties arrived at a conceptual agreenent. This
i ncluded agreeing to an additional neeting anong a few peopl e at
the project site in order to look at things in the field, and
subm ssion of revised plans that would reflect the agreenent.
Both parties and M. Jones appeared confident that the matter
woul d be resol ved. The parties agreed that it would not be
necessary to have a hearing the foll ow ng week.

This left an interesting procedural question, however, since
there was no final agreement that could be signed or read into the
record. If there was still even a small chance that a hearing
m ght be necessary, | didn't want to ask the parties to put the
substance of the settlenent on the record (for exanple, things
i ke the boundaries of approved work areas) since these could be
in dispute again if there was a hearing. Wthout putting
sonmething additional on the record, however, the question of
whet her the hearing would take place the foll ow ng week was still
up in the air and the conmtnent that the parties had made (to
nmeet on the site and to revise the plans) would not be docunented.
We did go back on the record and cover these latter two subjects.
| asked the Departnment Staff to notify ne when the settlenment was
final or if there was a need for further proceedings. The
medi ati on occurred recently, and as of the date of this summary
there is not a final outcone of the process.

This case differed fromsonme DEC pernmt proceedings in that
the facts were not conplex and the matter already appeared to be
on its way towards a settlenent at the time when the nediation
took place. The hearing/ nediation may have been useful in this
case in several ways: by establishing that the required notice had
been given and that no other parties were going to object to the
proposal, by noving the settlenent forward nore quickly than m ght
have occurred in the absence of a scheduled hearing, and by
involving a neutral who engaged in a dialog with the parti es.
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