STATE OF NEW YORK : /
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
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[In the Matter of the Petition of
: o DECLARATORY RULING

;GERﬁNTINE & CUTRONE SAND AND GRAVEL, INC.
: { DEC 23-06

for a Declaratory Ruliﬂg
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‘Gerentine & Cutrone Sand and Gravel, Inc. (Petitioner),

c i P |
through its counsel, Rusek, Wadlin, Heppner & Martruscello, seeks

a Deélarétory Ruling, pursuant to §204 of the State
fAdminist%ative Procedure Act and 6 NYCRR Part 619, as to the

applicability of the New York State Mined Land Reclamation Law

(“MLRL")? Environmental Conservation Law ("ECL") Article 23,

Title 27, to certain activities it intends to undertake.

?Theéfacts as repr;sented in the Petition are assumed for
purp@seé%of this Decla;atory Ruling and are as follows. The
?etitionér operates on leased premises a processing (or wash) ‘
plant fo? water separaiion of sand and gravel, located in the
‘Town of ﬁewburgh, Otanée County. The wash plant itself, the
Vundefgroand pipes which carry process discharge, and the settling
pond? toéwhich the pip;s run, were all construéted in 1961. The
_ponds we;e specifically created to allow evaporation of the water

from the' discharged materials, leaving behind a type of soil
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fwhich Pe{itioner charajterizes as "sandy Ioam."l, The ponds now
contain en accumulatioﬂ of these tailings; resulting from the
;ptocegsiﬁg of minerals?excavated from Petitioner’s nearby mihe
‘between €980 and 1983 #nd, more recently, from other mines not
aned or%opefated by Pétitioner. The tailings have a commercial

value which can be realized after they are removed from the pond.

Undér the above circumstances, Petitioner submite that it is

. i i r
not required to obtain .a mining permit before removing the

ftailings%from the settiing ponds. For the following reasons, I

conciudeéthat removal éf the tailings from the settling ponds is

not within the jurisdiction of the MLRL.
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jTheérelevant requirement under the MLRL is set forth in ECL

523—2111é1, which requires, after April 1, 1975, "any operator
who qineé more than one thousand tons of minerals from the earth i
within téelve successive calendar months" to obtain a permit :
‘before eégaging in such mining. The term "mineral™ is defined as
4a “sQlidgmaterial or substance of commercial value found in
natural deposits in or on the earth.” ECL §23-2705.7 (emphasis

‘added). iClearly, the accumulations of tailings resulting from

1 ‘"sandy loam"™ is "[a] soil containing 43 - 85% sand, 0 - 50%
'silt, and 0 - 20% clay ... and having the percentage of silt plus
twice the percentage of clay exceeding 30, or a soil containing
43 -'S2%isand, less than 50% silt and less than 7% clay."
Glossary!of Geology, American Geological Institute 629 (1972).
Petitioner has submitted no analysis to support the assertion
that the ‘tailings in question are sandy loam.
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Petitloner's processing operations are not natural deposits. 6 The

lcommon méaning ascribed to the term "natural® is "present in or

produced by nature; noﬁ artificial or man-made." The American

|eritage Dictionary of the English Language, 875 (1969). The

depceitsfin guestion were clearly produced as the result of the
Petiﬁionét's washing operations, mining of the natural deposits
at tﬁe settliug pond sites having occurred at the time of the

pre-1975 lextractions.?

§

~DATED Albany, New York
December 18, 1986

ce K. Corr
/D uty Commissioner and
/" / General Counsel

r A Under different circumstances, sandy loam has been found to
' come within the statutory definition of mineral. 1In the
Matter of w1ner,¢Newbur er and Sive, P.C., DEC 23- 4




