STATE OF NEW YORK |
DEPARTMENT. OF ENVIRONMENTAL CONSERVATION
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In tﬁe Matter of the Petition of
' : : Declaratory
- TOWN OF SMITHTOWN Ruling
23-03

For a Declaratory Ruling

...... o e e - . ® e ...--------X

Since 1947, the Tan of Smithtown on Long Island has regula-

| ted gravelzmining to reduire regrading and excavating permits
|which prot?ct public safety and safeguard the environment from

;bérmful water diversions, erosion or flooding. Under Smithtown's

General Excavating and ﬁegrading Ordinance, finished and graded

lareas are ﬁo be rehabilitated as fertile soils and reseeded.

;Smithtown has codified its authority as Chapter 30 of ics Town

Code, and has revised its ordinance periodically as the Town Bovard

1982. : ‘

Smithtown now petitions for a Declaratory Ruling under
Section 204 of the Staté Administrative Procedure Act and the
rules of the Department of Environmental Conservation, 6 NYCRR
Part 619, to set forth and explain the applicability of the New
York State Mined Land Reclamation Law, L. 1974, c. 1093, codified
as Ticie 27 of Article 23 of the Envifonmental‘Conservation Law,
to Smifthwn's Regrading and Excavating Ordinance. 1In particular,

Smichtbwnfinqnires whether Section 23-2703(2) of the Mined Land

has found necessary; the most recent amendments date from August 24

Law has the effect of superceding its own Regrading and Excavating .

Ordinance. Since there are no reported court cases construing the !
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concurrencﬁauchority of éhe State and a town over mined land )
reclamation, both the sound administration of government and
'the furtherance of New York's mined land reclamation program are
served by granting this Petition for a declaratory ruling.

The ﬁined Land Reciamation Law recites that it "shall super-
cede all ogher state andlocal laws relating to the extractive '
ﬁining%indéstry; provided however, that nothing in this title
shall be cénstrued to prévent any local government from enacting
local ioning ordinances or other local laws which impose stricter
mined landéreclamation standards or requirements than those fouhd
‘herein."” Section 23-2703(2), Environmental Conservation Law. The
expressﬂpufpose of this provision is to establish a minimum state-.
wide standird for mined land reclamation. New York's Legislature
establiéhed a policy to ﬁrovide reclamation which includes, without
rescric;ioﬁ, the planting of forests, crops, seeding of grasses,
protection of wildlife aﬁd aquatic resources, rehabilitation of
jmined lénd éites for recfeational, residential, commercial and
industrial reuse, and other purposes. The Legislature sought,
inter giig,%"to prevent pollution'" and "to protect the health,
safety énd general welfare of the people, as well as the material
beauty gnd hesthetic valdes in the affected areas of the state."
ySeccion:23o?703(l), Envirhnmental Conservation Law.

To achieve these enﬁs, New York requires a mined land reclama
ition permit; specifying a mined land use plan under Environmental
Conservatiob Law §23-2713} the plan encompasses controls for

aesthetic intrusion, minimizing dust, and planned drainage and

H
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water cpnc%ol. Under Enéironmental Conservation Law 523-2715; a
reclamacio& plan for chefsite mined must specify revegetation,
grading; w{ter impoundmehts, and other matters. The Department of
Environﬁenﬁal Conservacién has implemented these statutory provi-
sions in régulations at 6 NYCRR Part 422.

New fork's Mined Lénd Reclamation Act applies ;o‘opetatioﬁs
from which ﬁingrals in excess of one thousand tons are removed
within any }uccessive twelve month period. Section 23-2711(1),
Environmentél Conservation Law. This direct state regulation
subpleménté the Legislature's longstanding authorization to locél
townships t? enact ordingnces for the purposes of regulating "sand
pits, qharr}es, top soilgand other excavations.”" Section 130(23),
Town Law. &his legislative delegation of authority to Smithtown
is in furtherance of Article 9, §2, of the New York Constitution,
which méndates that “evefy local government shall have power to
adopt and aﬁend local laws not inconsistent with the provisions of
this constifution or anyigeneral law relating to...the protection,
order, éondﬁct, safety, Health and well-being of  persons or
property ch}reon. Article 9, Section 2(c)(ii)(10).

Thus,%Smithtown has express authority under the Constitution
and the;Towh Law to regulate regrading and excavating, unless its
local laws are less strict than the mined land reclamation standard
or requirements of the Sﬁate's Mined Land Reclamation Law. As the

Court observed in Envirogas, Inc., v. Town of Kiantone, 112 Misc.

2d 432, 447 NYS 2d 221 (Sup. Ct., Erie Co., 1982):

"The mere fact that a state regulates
a certain area of business does not )
autumatically pre-empt all local legislation

J¥
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whlch applles to that enterprise (Landfill wv.
{Caledonia, 51 N.Y.2d 679, 683, 435 /
‘N.Y.S5.2d 966, 417 N.E.2d 78). But
‘where a state law expressly states that
‘its purpose is to supersede all local
iordinances then the local government is
>prec1uded from legislating on the same
subJect matter unless it has received
'clear and explicit' authority to the

contrarg (Rpbin v. Inc. Vil. of Hem stead
30 N.Y.2d 347, 350-35T, 334°N.Y.S5.2d _

‘129 285 N.E. Zd 285). This is so, as
the Court of Appeals recently observed,
because 'the fount of the police power
:is the sovereign state, (and) such
‘power can be exercised...only when and
:to the degree it has been delegated
‘such lawmaking authority' (citations
‘omitted) (People v. De Jesus, 54 N.Y.2d
;465, 446 N.Y.S. N.E.2d
:1260)."

In ofder to determine whether the Mined Land Reclamation

Law ousts Smithtown from authority to regulate excavating and

grading, it is necessary}to determine if the provisions of Article

30 of Smic§COwn's Town Code are at least as strict as the require-
ments of Title 27 of the;New York Environmental Conservation

Law's Article 23. This test initially requires a review of the
“purposes of the statute and its terms, since "where local govern-
ment is otﬁerWLSe authorized to act, it will be prohibited from
legisléting only if the State pre-empts the field through legisla-
tion edideﬁcing a State ?urpose to exclude the possibility of

varying local legislation.... Monroe-Livingston Sanitary

Landfill, Inc., v. Town of Caledonia, 51 N.Y.2d 677 at 683, &35
N.Y.S.2d 966, 417 N.E.2d.78 (1980).

Here, as in the Monroe-Livingston case, the statute speaks

specifically of inclusion of local government, so long as they

atle

y.;

regulate in a way consistent with at least the minicum appl
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state réqui?ements. The bepartment of Environmental Conservation
antictpéteséa role for local governments in applying stricter/
mined land %eclamacion st;ndards or requirements by permitting
applicahts ﬁor state permits to submit information, documents and
’bondsrsuppléed in fulfillment of local governmental reclamation
requirement% to the Department "for consideration as~satisfactidn
Gf the State requirements.” 6 NYCRR §422.2(d). The details of
such st%nda?ds!and requiféments have been specified in Chapter IV,
Subchap?er @, of 6 NYCRR and "no local government shall be preventel
,frdm‘enactiég or enforcing new or existing local zoning laws or
ordinances ﬁr other local laws or ordinances which impose stricter
mined land reclamation standards or requirements than those found
in Title 27 or this subchépcer." 6 NYCRR §420.2(c).

Having determined tﬁat there is a role for local government
within the gtate's statutory framework, the next test is to
carefully c;mpare the provisions of the local ordinance to the
Mined Land Reclamation Law. Close reading of Smithtown's Ordinance
with New Yo?k's Mined Land Reclamation Law establishes that any
lack of:congruity betweenjthe municipal provisions and the state
statutory sections is superficial. Smithtown regulates “top soil,
sand, grave? and other minerals." Town Code §30-2. The State
regulates séch minerals, but not expressly top soil. Section
23»2705; En&ironmental Co%servation Law. Smithtown regulates all
"excavation? while the State regulates "mining"” for commercial use

or sale of a one thousand ton volume. Smithtown regulates “any
person" while the State regulates an operator and applicant; in

particular, Smithtown controls a contractor, agent
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or subdiviéer of property or property owner under Town Code
§30-3(c), Jhile the Staté controls an owner, lessee or other
person whoioperates, controls or supervises the extraction of
minerals, under §23-2703(2), Environmental Conservation Law.

Both ju;isdiccions are sﬁbject, as a matter of law, to the same
State Envir@nmencal Qulaity Act ("SEQRA"), Article 8, Environ-
mental Conservation Law.% Substantially the same sort of Qubmis-«
sions and updertakings aré required for the Smithtown excavating
plan, Town bode §30-5, as are necessary for the State Mined Land’
Use Plan, 6 NYCRR Part 422, only Smithtown is stricter in several
respects. The same is true of Smithtown's finished grading and
general rehabilitation §§30-5(D), 30-6, 30-7, 30-9 and the
reclaﬁafion;provisions of the State Law, 6 NYCRR §422.3(v), (vij
and 6 NYCRR Part 423.

While%Smichtown's ordinance is generally either in accord
with the Mibed Land Reclaﬁation Law or stricter than it,
Smithtown's Code does havé one provision which recites that
"exceptions%or waiver of &equirements established by the General
Excavating énd Regrading brdinance may be approved by the Town
Board ubon iecommendationfby the Town Engineer." Town Code
530-12(5). ?There is no ahchority for the Town making any excep-
tions t6 the minimum staéé-wide provisions of the Mined Land
Reclamation Act; insofar‘és this exemption conceivably might be
applied to &ary the State minima, in any such event the Department
of Environmental Conservafion's regulations ''shall supercede”
Smithtown'sglocal laws. 6 NYCRR §420.2(c). 1In like vein, while

- there is no requirement that Smithtown's provisions be exactly
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congruent with the State;statute, if Smithtown ever fell beloy
the State minima, by operation of law the applicable state
standards o} requirements would govern to the exclusion of
Smithtown. |

AEcordingly, the s@bstance of Smithtown's ordinance is
stricter than or at least as strict as the New York Mined Land
Keclamation Act. In sucﬁ circumstances, both Smithtown and the
Departmént bf Environmental Conservation have concurrent jurisdic-
tion over e%cavations inéolvingvl,OOO tons of extractions per
annum ahd Shithtown has éxclusive jurisdiction over excavations'
of lesser ektractions. The constitutionality of Smithtown's

police power exercise in this instance is established. See, e.g.

Lizza & Sons v. Town of Hempstead, 69 N.Y.S.2d 296, aff'd 272
A.D. 921 (1946), and Goldblatt v. Town of Hempstead, 369 U.S. 590
(1962). E

Néw Ybrk's state statute for mined land reclamation and its
encouragemehc of stricter local reclamation laws lead the nation.
Congress onﬁy enacted a comparable Surface Mining Control and
Reclamation;Act, 30 usC §i201, in 1977. The U. S. Supreme Court

has adjudicated the constitutionality of the analogous federal

scheme in Hbdell v. Virgihia Surface Mining & Reclamation Associatipn,

452 U.S. 264 (198L), and 'in Hodell v. Indiana, 101 U.S. 2376

(1981).- Ample basis exists in fact and in law for Smithtown to
participace?in this emerging nation-wide regulatory pattern for
controlling mined lands and accomplishing their reclamation. The

townships led the State in enacting controls on gravel pits and
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excavating, ‘just as the State led the nation. New York's Legisla~-
ture sanctioned the very.éort of responsible municipal leaders;ip
here evidenced by Smithtown's Town Board.

Afticie 30 of the Smithtown Town Code is valid and not

superceded 5y the New York State Mined Land Reclamation Law.

: ¢ !
‘Nicholhs A. Robinson - -
‘Depu Commissioner & General Counsel .

Dated: Albany, New York
Octéber 18, 1983




