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The United Petroleum Assoc1ation, Inc-. ("UPA?.'), by it,s

attorneys LeBoeuf, Lamb, Leiby & MacRae, "have petitioned for a

:Declaratory Ruling, under 520A4 of tbe State Administtat?
ty

Procedure Act ( "SAPA") and 6 NYCRR Part . 619, on the applicabil

fof Chapter 942 of the Laws of 1984 [Envxronmental Conservation

: Law ("ECL") 519—0304(1)], which takes effect on November 1, 1984,

to ;ﬁtheé burning of waste oil as defined in 6 NYCRR

¥

SZ'ZSJ{Z.Z’{&HLI). , The petition presents two questinns for

. L
:r-e'sol-ut.ion: Pirst, is waste engine oil contaming lead ¢reater

- than 5 parts per millxon & ppm") a hazardous waste for purposes

”af ECL 519-0304? Second, is ECL §19-0304 only applicable to

| persons who apply for a permit to burn hazardous waste or to all

burning of hazardous waste? Given the recent adoption of ECL
519-0304(1), it is in'the p_uulic interest to grant the instant

petition, For the reasons set forth herein, such waste engine

oil is ef hazardous waste and 519 -0304 applies to all personsg

seek.mg DEC permission to burn hazardouq waste.

'The UPA is ' an assocxacxon of vaste .oil haul’ets and

: teptocessors. The haulers collect both waste oil £rom automobile
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servicemstations and waste residual oil and oil tank bottoms in

R

conneciion nith tank cleaning operations. The reprocessors heat

i and/or physically screen the waste oil to remove some impurities

and/or tpen blend it with new residual oil for ultimate resale as

‘a he&ting fuel. r

The : Department' iof Environmental Conservation (*DEC™)

; promnlgaied regulations on July 12, 1983, to regulate the,burnihg.
8 : i . . :
=Fof waste oil. These regulations are set forth in 6 NYCRR

Part 225.2. These rules establish a six-month grace -perfod

A

intendedz to enable t%e reprocessors and facilities that biirn".

waste 011 to phase in compllance with the regulation. Pribt to

' actual implementation of the regulatxons, 1032 initiated a special:f

proceeding under Articla 78 of the Civil Practice Law and Rules Z

seekxng to iavalidate the controls placed on burning waste oil by

this:regglation. On July 25, 1984, the Appellate Division of tLhe

Supreme Court for the .Third Department, found that 6 NYCRR 2¥5~2

had'peen%promulgated in accordance with applicable law. Unitéav

Petrolemi Assoc. v. Williams, 102 A.D.2d 491, 478 N.Y.S. 2a 125

(3d Dept l, rev'g. 122 Hlsc 2d 964, 471 N.X.S. 2d 1007 (Sup. Ct.,

Albany CO.. 1984). The regulatxons are presently in full force

and effect, UPA has noticed its intent to appeal to the Court of

J&pper:xls._j

: Eart2225~2‘establiéhes'tdo categpties of waste fuel., Waste

) Buel A is defined as waste oil, fuel oil or any mixture of the

- two ?whiéh contains between 25 and 250 ppm lead, meets the |
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1 +of Table 2-1 in 6 NYCRR §225-2.4(b) and does not contain

R

'chemfé'
‘waste oif, fuel oil or mixture of the two which does not meet the
gfcritgriag in Table 2-1 and/or which contains chemical Aéaste.
j£6 NYC%R %225-2.3{b)(16). Part 225-2 also prescribes the
Y procedurail tequ,i.'rement.is that must be met in order to receive

: authorization from DEC to burn waste fuel. Any facility

: propo#ingﬁ to burn waste fuel must also meet the applicabile

! requirements of 6 NYCRR Parts 360, 361, 364, 365 and 366.1
. . ! . . /

; 2ncluae afwaste designéted as a hazardous waste solely because of -
fgnitability. Waste oil is defined in ECL §27-0303¢(8) as:
uéed; enéine lubricating oil and any other oil,

oil, ‘cutting oil, transmission f£fluid, hydraulic fluid,

dielectric fluid, oil storage tank residue, animal oil, -
and vegetable o0il, which -has been contaminated by

physical _or chemical impurities, through use  or

accident, and has not subsequently been rerefined.

LS A

‘oil set ! forth in 6 NYCRR 225-2.2(b)(11), except that BECL™]

{ Lany facility which manages waste oil-ic exempt from 6 HYCRR ;

part 360 if the provisions of §360.1(f£)(3) are satisfied. Exempt
facilities include combustion units that recover energy from

{1 waste oil; other than listed hazardous wastes and sludgés, if the
| facility complies with Part 201 of Title 6 and if the facility

! manages waste ‘0il which is a characteristic hazardous waste it
{ possessesia valid EPA identification number. 1In addition, }

i storage of under 80,000 gallons at an energy recovery Eacilit? is

| exempt if |the requirements of 6 NYCRR $360.1(£)(3)(iv) are met. . .|
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For éurgoses of ECL §19-0304, hazardous waste has the same |

meaning as provided in ECL. §27-0901(3), except that it does aot 1

including, but not limited to, fuel oil, motor oil, gear -

This is substantially congruent with the definition of waste |

1wastes. 6 NYCRR 225-2.2(b)(9). Waste Fuel B is any |
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'"Articlen27 adds the criterxa that the oil has been contaminated -

'l any solid waste which is defined in 6 NYCRR §366. 1(c) and is not
'Lexcluded from regulation under §366.1(g)(2) is a hazardous waste
[1f i exhibits any of | the characteristics identified in 5366:3

AUnder 5366 3{a) and 5366 3(e)(1) a solid waste is a bazardous

. --.,.—,_‘ -

E-toxicaty'as set forth 1n S366.5(b).2

E
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| ia excess of S ppm constitutes a hazardous waste. Waste oil may

| Eorth; in 6 NYCRR 366 4 or |if exhibits anyr of the other—|

d;aharacteristics of the various samples of was;e engine oil

by physical or chemical impurities through use or by accident.

ECL 527-0903 requires that the Commissioner of Environmenﬁal

‘In accordance with the mandate of ECL §27-0903, the Commissioner

fpromulqated 6 NYCRR Part 366. Section 366.3(al(l) provides that

-4-

Conservation ('Commissioner') promulgate regulations which 1list -

hazardous waste and identify hazardous waste by characteristic.

waste<1f, inter alia, 1t has a concentration of lead equal to or .|

E
greater than 5 milligrams per liter using the test method for EP

bnde? these provisions of Part 366, waste engine oil which |

exhibitsfthe characteristic of EP toxicity for lead egual to or
also be hazardous Af it contains listed hazardous waste as set:-

characteristics of bazardous waste set forth in 6 NYCRR 366.3.

The nature of the EP ; tox1c1ty test and the peculiar physical

i

2For purposes of this ruling, parts per million is the equivalent
‘of milligrams per liter.
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: (
necessiggtes that each sample of waste engine oll must be tested
L to provié!e a defin.tijve determination of whether the specific
volume of waste oil inéqueséion is a hazardous waste.
| ‘ %he definitien of hazardous waste set forth in ECL

572,2702(1,(c, is consistent with this determination that waste

I qil which contains S ppm lead can be classified as a hazardous or
B,onﬂhezardbug waste: depending on whether or not it exhibite the
?characteristtc of EP foxicity for lead greater than 5 ppm. In

ECL 571-2702(1)(c), waste oil constitutes a hazardous waste for

|
i

e ol e e -v-.,--.. "

%purposes;of enforcement of ECL Article 27 if it fails “oneor "

. gore: of ' the characteristic tests listed in the regulations

}promulgateﬂ ‘pursuant to §27-0903 ... or which contain any.waste-

#identified or listed in regulations..‘.° » ¢

Pursuant to ECL §19-0304(l), any person applying for a permit
to: buin hazardous waste is subject to its provisions. 1his, of 1

cnurse. incrudes any person subject to permitting requirements

| set fortbiin 6 NYCRR 201 Since ECL §19~0304(1l) encompases %all

burning' of hazardous uwaste' "the activities gouerned by the
statute arﬂ all inclusive. Any person subject to permitting;i
requirements who intends to burn hazardous waste is subject to
tbe provisions of ECL 519~0304.

ECL 519-0304(2) states that the CommiSSLOner has discretion

in deteruining to require a trial burn for such activities.

; Hbether or. ‘aot DEC will require a person applying for a permit to

' burn bazandous waste togprepare a trial burn plan and comply with{
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DATED: albany, New York

-6~

zthe :enaining relevant provisions of ECL §19-0304, is to be the-

3&P£ rule-making which DEC contemplates initiating in'the
%
future. ,At the present time, DEC does not intend to exercise its

discretion to require trial burns for Waste Puel A as defined in

‘6 NYCRR zPart.ZZS-Z. In accordance with SAPA and DEC's rule- |

making procedures, DEC will solicit comments from the regulated

parties end the pﬁblic on any proposed action to carry out the

fmandat:e of ECL §19- 0304. DEC will ccnsider all comments in

gformulatiug the final regulations.

Th;s tuling in no way affects the terms or interpretation of

"any enforcement ordets entered into between DEC and any regulated:

parties.§ Clarification of such orders, if necessary, may be"
obtdinedfthxough the approprlate DEC administratxvn cnforcement
unit. | 4

Pbr éhe foregoing?reasons, waste engine eil which exhibits
the charicteristic of éP toxicity equal to.or greater then 5. ppm

lead condenttatioh constitutes a hazardous waste. ECL §19-0:04

is app;ieéble to all persons intending to burn hazardous waste.

October 24, 1984

NIGHOLAS A. ROBINSON
uty Commissioner/General Counsei
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