NEW YORK STATE f
DEPARTMENT OF'ENVIRONMENTAL CONSERVATION
S S S — x
Application of ,

VILLAGE OF BROCKPORT

BOARD OF WATER COMMISSIONERS DECLARATORY RULING
. : DEC 17-06

for a Declaratocy Ruling Pursuant :
to Section 204 of the State

Administrative Procedure Act :
__________________________________ X
INTRODUCTION

i .
Téis'mattet has been referred to the New York State
Depart&ent of Environmental Conservation ("Department”) Ofﬁicel
of;Gen%ral Counsel for a declaratory ruling by the
Depa:téent‘s Office §f Hearings pursuant to
6 NYCRR §481.10(£)(4). The sole issue to be decided is
whéthef the village éf Brockport’s water treatment plant is an
"iédus§:1a1 facility" or a "municipal facility” for pucrposes
of%caléulating the aépropriate State Pollutant Discharge
Bliminétion System (§SPDES") Regulatory Program Fee pursuant
to;Envitonmental Conservation Law ("ECL") Article 72, Title 6.
' : BACKGROUND
, Tge Village of grockport Board of Water Commissioners has
diSputéd'the $1,500.00 SPDES Regulatory Program Fee assessed
by theéDepaftment for discharges from the Village's water .

btéatmént plant during fiscal year 1983-84. The dispute was
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€icst réferted to the%oepartment's Ooffice of Hearings. A&fter
it becaée apparent th;t no issues of fact were in dispute,/the'
Admfnisétative Law Juége ("ALJ"), acting pursuant to
6 NYCRRES#Bl.lO(E)(Z)?, canceled the hearing énd prepaced a
report éhich summariz{d the material facts and disputed issues
and-ref&cred the matter to the Office of General Counsel for a
declaratory culxng.z A
Accotding to the ALJ's report, the Village operates a
water supply treatment plant which provides water to seven
. towns, tﬁcee villages and the State University of New York at
Bcockpor;. The Village is paid a fee for the water used by
the conshmecs in the mﬁnicipalities served. The treatment
plant obtaxns appraxlmately 3.5 million gallons of water per

day from Lake Ontario and as a SPDES permittee, discharges

.,.-.-.-—e-.—-.._{-...__..

lg mzc:mz §481.10(£)[4) provides:

If, ‘as a result of the [prehearingl] conference the ALJ
determxnes that there are no disputed issues of fact,
but! only issues involving the interpretation or
vapplxcatxon of either the regulations or Article 72 of
- the!ECL, the ALJ shall prepare a report summarizing
-the: material facts and disputed issues and refer the
‘matter to the General Counsel for a declaratory
‘rullng, in accordance with Part 619 of this Title. A
‘copy. of this report will be served on the parties and
.the hearing will be canceled. The parties may file
briefs with the General Counsel on the issues set
fforth in the report.

- ZSee, In the Matter of Disputed Réqulatocy Ptiogram Fee of
. the village of Brockport Board of Wwater Commissioners for the
. Brockport Water Treatment Plant, NYSDEC Hearing Report,

.. Susan J. DuBois, ALJ, March 30, 1988.
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apptoxilately 100, 000 gallons of backwash water per day into
the nake. The v111age contends that it is a "municipal '
Eacilxtx ,» as opposed ;o an "industrial facility"”, and
theréfor;'should have been assessed an amount equal to $150.00
instead of the disputed $1,500.00.
ANALYSIS

?TheéS?DES regulatéry program fees are set forth in
ECL Article 72, Title 6 and its implementing regulations,

.6 NYéRR Pact 485. Peeé under this program are the
cesponsiﬁillty of all persons required to obtain a SEDES
permit, EECL §7Z-0602.2 There is no dispute that the Villaée
is subje%t to a SPDES grogram fee. The requisite fee to be
asseésedéis based on tﬁe type of facility and the average
datly raée of dischargé in gallons. The Village of Brockport
water tr;atment plant dxscharges 100,000 gallons per day.
Consequently, the correct fee to assess the Village depends,
in this gase, onrwhether the water treatment plant is
ohar#cte€ized as an industrial facility or a municipal
faciiityf ‘

ECL '§72-0601(2) defines an "industrial facility" as "any

manufact&;ing opetation'including, but not limited to animal
feeding operations, aquatic animal production facilities,
mining and silviculture operations, and solid waste management .

facilities. (Emphasis added.) "Municipal facility” is
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deflnld ‘in ECL §72- 0601(3) as a "publicly owned treatment
wotkt, including caw discharges and combined sewer overflows.
This definition, unlike that of an "industrial facility", is

specifically limited and all inclusive.

| Wh{le neither the;ECL nor the Federal Clean Water Act
. ("CWA”)éexpressly defiﬁes a "publicly owned treatment wofks“,
thaq te{m has ocigins in §201(g) of the Federal water
| § Pollytién Control Act (FWPCA, now the CWA) Amendments of 1972
! , . (P‘Li 92-500, §2; 86 stat. 839; 33 U.5.C.A. §1281(g).
: : CWA 51292(2)(A) and (B) define "treatment wocks" as

(Z)(A) The term "treatment works® means any
devices and systems used in the storage, treatment,
recycling, and reclamation of municipal sewage or

; industrial wastesiof a liquid nature to implement

, section 1281, or necessary to recycle or reuse water
at the most economical cost over the estimated life
of the works, including intercepting sewers, outfall

~sewers, sewage collection systems, pumping power,

‘and other equipment, and their appurtenances;

: extensions improvements, remodeling, additions, and
alterations thereéof; elements essential to provide a
reliable recycled supply such as standby treatment

"units and clear well facilities; and any works,

.including site acquisition of the land that will be
an integral part of the treatment process (including

"land used for the'storage of treated wastewater in

. land treatment systems prior to land application) or

~is used for ultimate disposal of residues resulting

- from such treatment.

¢ (B) In addition; to the definition contained in

- subparagraph (A) of this paragraph, "treatment

,works™ means any other method or system for

: preventing, abating, reducing, storing, treating,

- sepacrating, or disposing of municipal waste,

‘including storm water. runoff, or industrial waste,

‘including waste in combined storm water and sanitary

! sewer systems. Any application for construction ‘

‘grapts which includes wholly or in part such methods

"or systems shall, 'in accordance with guidelines

I3
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. published by the Administrator pucsuant to

. ‘subpacagraph (C).of this paragraph, contain adequate ,
data and analysis demonstrating such proposal to be,
over the life of such works, the most cost efficient
alternative: to comply with sections 1311 or 1312 of
this title, or the requirements of section 1281 of
this title.

' Thejregﬁlations;promuigated pursuant to the Clean Water Act

define a POTW as:

any device or system used in the treatment
(including recycling and reclamation) of
municipal sewage or industrial wastes of a
liquid nature which is owned by a "State" or
"municipality”. This definition includes
sewers, pipes, or other conveyances only if
they convey wastewater to a POTW providing
treatment.

t

€0 CFR §122.2. See atso 40 CFR §125.58(p). Thus, federal law
and;regﬁlations establﬁsh that the term POTW is limited in
applica{ton to publicéily owned sewage treatment facilities,
and not &o facilities Supplying drinking water.

: Article 17 of the}ECL, New York’s statutory provisions
for %ate? pcllution co;trol, similarly defines “"treatment

wocks" as:

any plant, disposal field, lagoon, pumping
station, constructed drainage ditch or
surface water intercepting ditch,
incinecator,area devoted to sanitacy
landfills, or other works not specifically
mentioned, installed for the purpose of
tcteating, neutralizing, stabilizing oc
disposing of sewage, .industtial waste.or
‘other wastes,




-6-

ECL%SI?%OlOS(Q). The?emphasis on "sewage" and "wastes" in
this ptévisiou.is con;istent with the express legislative
purposeibehind ECL Aféicle 17, Title 8, which establishes the
SPDES réqulatocy«proqiam. One of the sﬁated'qoals of the
proétam%ia to assure éonformity with "all applicable
reqﬁireéents-of the Fédetal Water. Pollution Control Act

[(CWal .g. . and'tules{ requlations, gquidelines, critecia,
standar@s'and limICations adopted pursuant thereto . . . ."
ECL2517€0801.

Wh{le the regqulations implementing ECL Article 17 do not
cnneainéa definition of POTW, the Department’s hazardous waste
requlatfdns specificaily ;dbpt the definition of POTW provided
by 40 CFR §122.2. 6 NYCRR §370.2(b)(117). Thus, the
Depattme?t has consistently interpreted the term POTW as
including only those publicly owned facilities which relate to
the trea%ment of sewage or industrial wastes. '

;Bec?nse the Brockﬁort waterfsupply treatment plant does
not htea% sewage or industrial waste, it cannot propecly be
cansider;d‘a POTW. Thérefore, it cannot, by operation of
ECL‘572—§501(3), be classified as a *municipal faeility“. The
Btockpoc? plant treats;raw water and distributes it, focr a
ptic%. a? a mannfac;utéd product. This type of opecration,

while noﬁ specifically;enumerated in the definition of an

"inﬂnsttial facility", is reasonably encompassed by the cather

j btoad ana expressly no§ all-inclusive definition.

H
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CONCLUSION
ok é _ /
%For%puréoses of QFL Article 72, Title 6, the Btoékport
wate} snpply treatment plant is an "industrial facility". It

must{pay;ptogtam fees accordingly.

DATED: f Albany, New York
June 20, 1989

i

| | Ml Gedd e
{ : Matc S. Gerstman

‘ : Deputy Commissioner and
General Counsel




