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STATE ‘OF NEW YORK: DEPARTMLNT OF ENVIRONMENTAL CONSERVATION

e DL L Dbl by R D el b b iy ~wa=wX
’ In the Matter of
A Request for a:Declaratory Ruling DEC 17-02
: by the
% KINDERHOOK IAKE CORPORATION

Under Section 204 of the State Administrative Procedure Act
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INTRODUCTION

The Department of Environmental Conservation (''DEC") has

‘receiued eupetition forga Declaratory Ruling as to the

.applieabiiity of the stetutory requirements of Article 17 of the

Envirdnmental Conservation Law ("ECL") and of the~regu1atory
requirements of 6 NYCRR. Part 751 to the development and
constructlon of a subdivision known as Woodridge Park in the
Town of Klnderhook County of Columbia, State of New York.

The Petition (Appendix A) has been submitted by the
Kinderhook Lake Corporation, the owner of the lands under the
waters conprising Kinderhook Lake ("Lake") seeking declaratory
rulings ftom'the DEC as follows:

t. gthat the requirements of Article 17 of the

ECL and 6 NYCRR 751 apply to the comstruction
; ;
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t ' : :
I i %and developmeét activities of the subdivision;
! | ?and T
2. ;hat the discﬁarge of the sediment and debris
| into the Lake;as the result of the construction
;nd.developmeﬁt activities in making the |
_,;ubdivision-ié a "significant contributor of
iollution“ tofthe Lake, as that term is used
| %n 6 NYCRR 751.3(a)(7); and
. 3; that the depogit of sediment and debris in_the

discharges from the. construction and development

@f the subdivision have polluted the Lake to

%ﬁe extent tha? the eastern portion of the Lake
;annot be usedifbr the purposes required and
éandated by a %B" classification and ""B" standard,

{
namely contact recreation and swimming.

i
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FACTS

DEC records show that a State Pollutant Discharge Eliminatfon

. H : i
Systemﬁ("SﬁDES“) permit (Appendix B) was issued to Mr. Bob Boll ?

; » on.October%ZO, 1977, efféctive November 1, 1977 and expiring on
November 1; 1982, That SPDES permit regulates only the ?
ﬁ { ; " i




; discharge?of sanitary sewage by means of individual septic

:‘systens. fThere is no application for a surface discharge.

:

|

, We take this position for two reasons., First, because the State

——

tAdministrative Procedure Act and DEC regulations concerning

l declaratofy rulings (6 NYCRR Part 619) provide neither

.|| accuracy of facts alleged in a petition for a declaratory ruling.

authorization nor procedures for the DEC's determination of the

 In comparison, in an action for a declaratory judgment pursuant
'to Sectton 3001 of the Civil Practice Law and Rules, a court may

- require and direct the submission of disputed questions of fact

 to a trial;for disposition before it renders a final judgment as

 to the rights of the parties involved. Rockland Power and Light

"3 -

For the sole purpose of issuing this declaratory ruling,
DEC will assume the facts as set forth in the petition to be

correct without any formal determination as to their accuracy.

Co. v. City of New York, 289 NY 45 (1942).
Second, in a declaratory judgment under CPIR 3001 the parties
whose righfs are to be determined must be joined -as parties.

In the absénce\of a necessary party a court may refuse to render
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a decierafory judgment.% Wood v, City of Salamanca, 289 N.Y. 279

(1942). However in this petition for a declaratory ruling, in an

administretive setting,%Mr' Boll, whose activities in developing
the subdivision are alleged to be governed by certain sections.
of the Environmental Conservation Law, and whose obligations and
Iiabilities may flow from the accuracy of the alleged facts, is

not a party and has fo opportunity to agree with or controvert

' the.aiiegéd facts as set forth in the Petition. Normally a

Declaratory Ruling is used by a Petitioner to obtain a ruling

én his owﬁ 1iabilities or entitlements under law, not to obtain

f & fuling on the liabilities ot entitlements of a third party.

ﬁévertbeie%s, the statute and the regulations allow an agency to

issue a declaratory ruling on the applicability of a statute

&nd,giren facts to anj person, not merely the person requesting

the ruling. Furthermore whereas §204 of the State Administrative

Procednre gct leaves a response to a request for a declaratory
fulingfto ?he discretioo of the agency, Part 619 of the DEC
regulatiOns:mandate a response.

COnsequently, this Declaratory Ruling assumes the facts as
alleged and leaves to some other administrative proceeding, if
necessary, the resolution of those facts with the participation,

or opportunity for participation, by Mr. Boll.

|
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DISCUSSION OF APPLICABLE LAW

The following p&rtions of Article 17 of the ECL and
6 NYCRR Part 751 do dpply to the construction and development
of a subdivision such as that of Mr. Boll:

Title 5 of Article 17, especially §§17-0501
and 17-0505;

. Title 7 of Article 17, especially §§17-0701.1
: and 17-0701.5; '

- i Title 8 of Article 17, especially §17-0803;
; - E Title 15 of Article 17, especially §17-1505,1;
' - | 6 NYORR 751.1(a); and
- 6 NYCRR 75;.$(a)(7).
f goéever, rather than discussing each of these provisions
separatély it would be easier to discuss the three ways
that.suédivisions afe>regulated by Article 17:

;- ?Esubdivision épproval under Title 15 of
' ! Article 17;

f- ;a prohibition against violation of water quality
¢ standards; and

- éa SPDES requirement.
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1. Realty Subdivision Approval

parpelé of land, eacﬁ of which is five acres or less in

gize, @ust, for appréval, obtain and furnisﬁ-adequate and
satisféttory seweragé facilities (ECL §17-1505). Approval of
thejmap?and planSpﬁbﬁ the provision of such facilities rests
eithef ﬁith DEC or with the local department of health
depéndiﬁg on wﬁetherithe proposed treatment system is a
ébm@unify system (centralized sewer system or centralized
septic ;ank) or whethér it is comprised of individual septic
tanks. %Here, howevér; the Petitioner has posed no questions
conce;ning the adequa?y of sewefage service and therefore
thié ruiing does not %ddress the applicability of Title 15 to
Woo&ridée Park. '

2, Waérer,Qualitv Standards

Thé.second manne¥ in which a subdivision could be
regﬁlatéd by Article i7 of the ECL is throﬁgh violations of
vater quality standards, ECL §17-0501, entitled "General
proﬁibtgion against pollution,' prohibits activity causing or
contribéning to a condition in contravention of water qpality

i LK

standar{s,

First, any realty subdivision consisting of five or more
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' Tﬁe Petition alleges that the construction of the
suédivision has resuited in the directing of increased amounts
of;Sedfment and debris into an unnamed tributary which flows
1nt; th;Aeastern poréion of Kinderhook Lakg'with a resultant
buildupiof-sediment éeposits on the bottom of the lake
(Péiiiti%on, Par‘agr»a\phs; 10-13). It is further alleged that such
activié§ has in effecf polluted the Lake in contravention of
watér q&ality standarﬂs promulgated in the DEC regulations
(Petition, Paragraphs 5, 14 and 19).

: Suéh standards,‘@dopted pursuant to ECL §15-0313 and
EGLK§17f0301, are sét;fbrth in the DEC regulations at
6 NYCER ;Part 701 and are made applicable to Kinderhook Lake by

6 NYCRR /863, Item 269, which designates a "B" classification

for ‘and .assigns "B" standards to Kinderhook Lake. Water quality

standards for Class "é" waters prohibit, in pertinent part,
the éddiiion of settleable solids deleterious for any
dete?minbd best usage;(G NYCRR 701.4).

2In ;ddﬁtiqn, purséant to subdivision 701.2(a) of the
Reguiati%ns, an;upstre;m discharge also must not result in a
contfaveﬁtion of’dbwns%ream water quality standards.
Consequeﬁtly, a discharge that meets the water quality::

stanéardé of the immed@ate receiving stream may not be

1

i

permitteé if it is sho@n that water quality standards downstream

would: be &iolated.

%
|
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% The alleged discﬁarge of sediment and debris into the
Lake as -a result of Mr Boll's construction and development
activities (Petition, Paragraphs 10-13) would consequently

constitute the addition of settleable solids deleterious for

i

the : determined best usage of the Lake, namely primary contact

recreation, such as swimming.

'3y, SPDES

jThe third way in which a subdivision could be regulated

- under Afticle 17 and 6 NYCRR Part 751 is through the SPDES

permit gtogram. A SPDES permit is required by various
provisiohs of‘Artic1e§17 First, §17-0505 prohibits the making
or use of an outlet or point source without a wvalid SPDES
permit. Second, §17-Q701.1 prohibits, inter alia, the use of
an outlet or point source for the,discharge of sewage,
industriél waste, or other waste without a SPDES permit.

Third §17 0803 prohibits the discharge of pollutants from

any eutlet or point source without a SPDES permit, Fourth,
517-0505 requires a valid,SPDES permit before one can make or
use an outlet or point source discharging into the waters of

the State. "Outlet" is defined in ECL §17-0105(11) as




Tthe términus of a sewer system, or the point of emergence
of'any%water—borne séwage, industrial waste or other wastes
6r theéeffluent therefrom, into the waters of the state."
The statutory definiﬁion of "other wastes" is garbage,
refuse, decayed woodf sawdust, shavings, bark, sand, lime,
cinders; ashes, offal, oil, tar, dye-stuffs, acids,
cheﬁicais, and ali\ofher discarded matter not sewage or
1ndistria1 waste which may cause or might reasonably be
expéctea‘to cause poflution of the waters of the State in.
contravention of standards adopted as provided herein".
ECL §17~0105(6). This would include sediment .

: Also §17-0811 requires that the terms of SPDES permits
comply with state water quality standards,

i Initially it might appear that no SPDES permit is
needed ;ince the sewefage system in the subdivision is
1ndividua1 private septic tanks and not a community system

and because §17-0701, 5 exempts discharges of sewage effluent

from a private dwelling to groundwater from a disposal system

with a flow of less tﬁan 1,000 gallons. Although the

petition does not identify the number of units nor the
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number End size of thé septic tanks, the SPDES application
form doés reveal a to?al daily discharge to groundwater of
73200‘g;110ns for 96 ;ersons from multiple systems.
Conéequéntly, the individual units of the subdivision would
seeh toéfall within the SPDES exception for a discharge to.
gro#ndwgter of sewage: effluent from a private dwelling with
a flow of less than 1,000 gallons.
5 Haéever, the subdivision may also require a SPDES permit

for two ! seperate reasons found in the two sections of the

i

'

Departmént's regulatiéns noted above - §751.1(a) and
§751.3(2) (7). |

; fifst, §751.l(a)§basica11y states that no person shall
discharée a pollutant;without a SPDES permit. However,
in the iast sentence éf that section it is stated that the
sale or%fental of parcels from a subdivision by the person

who‘has;divided such parcels shall be considered to cause a

discharge. Consequently a SPDES permit is required even though

there is no surface discharge of treated sewage effluent and
even though individual SPDES permits are not required due to

the‘excéption in §17-Q701.5 for multiple small discharges to
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groundw;ter of sewage?effluent from septic tanks. The
SPDES pérmic issued in October 1977 was issued to comply
with this requirement,
f Ho;ever, even if:there were no requirement in

subéection 751,1(a) of NYCRR (or if the reduirement were

repeale&) that a subdivision is considered to cause a

. diséharée, §751.3(é)(?) of 6 NYCRR could still require a

permit under the alleged facts. Basically, §75L.3(a)(7)

states Eha; no SPDES permit is required for uncontrolled

r— discharges of stormwater. However, when contaminated by

a comme%cial activity or when identified by the Department

as ésiénificant contribution of pollution the stormwater
diséhar;e may require’a SPDES permit. Consequently if the
allegations of the petition concerning the impact on the
dep;sition of sediment in Kinderhook Lake by the construction
of éhe éubdivision aré accurate, especially in paragraph 19,
andigspécially if there results a violation of water quality
standards to the extent that the water cannot be used for its

classified.best usage; then the construction and development




' allégéd?facts or to include necessary or proper parties,
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activities of Bob Boll have made the subdivision a significant
contribgtor of pollution to Kinderhook Lake.

CONCLUS IONS

: Wiih the understanding that DEC is mandated, under f
6 NYCRR%GIQ, to issue a declaratory ruling upon request, in

spite of the lack of any formal mechanisms to determine

DEC conéludes that: |
: 1.§ Certain provisions of Article 17 (17-0501;
| 17-0505; 17-0701.1; 17-07615;17-0803;
é 17-1505,1) and certain provisions of 6 NYCRR
g Part 751 [75i.1(a); 751.3(a)(7)] do apply
é to the construction and development of the
? subdivision;? _
2.% the dischargé-of the sediment and debris into

: the Lake as the result of the construction and

development activities in making the subdivision

éis a significant contributor of pollution to
Ethe Lake, as that term is used in 6 NYCRR :

{751.3(a) (7); and
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f 3.% that the dep;sit of sediment and debris
é in the dischérges from the construction and
Edevelopment Sf the subdivision have polluted
%the Lake to ghe extent that the eastern portion
Zof.the Lake éannot be used for the purposes

‘required and mandated by a "B" classification

" ‘and "B" standard, namely contact recreation

-and swimming.

?Theideterminationtof the actual facts, if necessary, with
ogpoftunity for part;cipation by all necessary parties, must
be‘léft éo:some.other administrative or judicial proceeding.

DATED: Albany, New York
May 23, 1980

o v

% . " RICHARD A. PERSICO
: General Counsel
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