


In addition, the RGGI participating States are already developing and
implementing strategies that reduce electricity demand and complement the Program.
Some examples include, but are not limited to:

. Implementing energy efficiency portfolio standards;
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and natural gas demand, resulting in lower regional wholesale energy costs, avoiding the
need for new transmission and distribution infrastructure, improving electricity system
reliability, and lowering consumer energy bills. Each action is designed to reduce
electricity usage and generation and therefore can be expected to help indirectly reduce
emissions leakage.

C. Environmental Justice (EJ)

The applicability of the Department’s EJ Policy to projects subject to the Program
is addressed below.

DEC Commissioner Policy 29 (CP 29) defines EJ as the

“...fair treatment and meaningful involvement of all people
regardless of race, color, or income with respect to the
development, implementation, and enforcement of
environmental laws, regulations and policy. Fair treatment
means that no group of people, including a racial, ethnic or
socio economic group should bear a disproportionate share
of the negative environmental consequences resulting from
industrial, municipal, and commercial operations or the



As noted above, electric generating facilities subject to the Program will be
required to seek modifications to their air permits. To the extent that these modifications
would be considered administrative, they would not likely be subject to the Department’s

"EJ Policy. However, it is the Department’s general policy to promote environmental
justice and incorporate measures for achieving environmental justice in its programs,
policies, regulations, legislative proposals and activities. Therefore, while the permit
modifications may be exempt from the policy, the Department is still able to engage in
outreach to EJ communities regarding these modifications.

Furthermore, it is important to point out that the Program’s air quality impacts
will be positive due to a reduction in CO, emissions. Further environmental benefits will
be achieved by reducing other local air pollutants as a result of capping CO; emissions. A
majority of the electric generating facilities subject to the new rule are located in EJ
communities. It is therefore reasonable to assume those areas will benefit from by the
Program’s reduced air emissions.

A project proposed under the Program’s offset component could require a permit
subject to the EJ Policy. If this is the case, the Department will conduct a preliminary
screen to identify whether the proposed action is in or near a potential EJ area, and
determine whether related potential adverse impacts are likely to affect a potential EJ
area. Depending on the outcome of the screening, the Department may provide guidance
to the applicant and may require that an enhanced public participation plan be developed.
Not all projects will require permits that trigger an EJ evaluation. However, of the
projects possible under the offset program, it is conceivable that projects under the
landfill gas program may meet the EJ thresholds. That determination would be made on
a case-by-case basis at the time that permit application is filed. The details of the
Department EJ Policy CP 29 can be found on the Department’s website:
(http://www.dec.ny.gov/public/333.html) along with a guidance document entitled "Tips
for preparing a Public Participation Plan pursuant to DEC Commissioner Policy CP 29 —
Environmental Justice and Permitting."

VI. COASTAL ZONE MANAGEMENT

The Department, as a State agency, must find that all direct, funding, and
permitting actions that are the subject of a final EIS, are consistent with the Coastal
Management Program (see 6 NYCRR 617.9[¢e]; 19 NYCRR 600.4[a]). In addition,
SEQR regulations provide that, for any State agency action in a coastal area, a draft EIS
must identify the applicable coastal resources/waterfront revitalization policies and
discuss effects of the proposed action on such policies (see 6 NYCRR 617.14[d] [10]).

The Department concludes that the Program is consistent with the New York

State Coastal Zone Management Program’s policies, authorized by Executive Law
Article 42 and set out in 19 NYCRR Part 600.5.
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As generally discussed in Section 2.3 of the Final GEIS, climate change has had
and will continue to have significant impacts on coastal resources and areas in New York
State due to expected changes in sea level and consequent inundation of coastal lands.
Further, the increase in extreme weather caused by climate change is expected to lead to
accelerated erosion of coastal areas.

As a consequence of the foregoing, the proposed action will have a positive
environmental impact, serve to reduce the projected impacts of climate change on the
State’s coastal resources and thereby further the State’s coastal policies. This conclusion
is based on the analysis contained in the Coastal Zone Consistency Form (see Appendix
A of the Final GEIS and the record of this proceeding).

VII. ALTERNATIVE ACTIONS CONSIDERED
A. Command and Control/Emission Rate Program

The Department examined an emission rate-based program for CO, as an
alternative to the cap-and-trade structure of the Program that could conceivably be used
to achieve equivalent emissions reductions. This alternative is a command-and-control
regulatory structure that the Department concluded would be less cost-effective and more
difficult for sources to implement than the Program. The Department also determined
that an emission rate program would be no more protective of the public health and the
environment.

The following passage in “Experience with Market-Based Environmental Policy
Instruments”, Robert Stavins, Resources for the Future, November 2001, pp 1-2,
succinctly and accurately describes the basic distinctions between a market-based
regulatory program, like the Program, and a command-and-control program like the
above alternative:

“Market-based instruments are regulations that encourage behavior through
market signals rather than through explicit directives regarding pollution control levels
or methods. These policy instruments, such as tradeable allowances or pollution
charges, are often described as “harnessing market forces” because, if they are well
designed and implemented, they encourage firms (and/or individuals) to undertake
pollution control efforts that are in their own interests and that collectively meet policy
goals.

“By way of contrast, conventional approaches to regulating the environment are
often referred to as “command-and-control” regulations, since they allow relatively
little flexibility in the means of achieving goals. Such regulations tend to force firms to
take on similar shares of the pollution-control burden, regardless of the cost.
Command-and-control regulations do this by setting uniform standards for firms, the
most prevalent of which are technology-based and performance-based standards.
Technology-based standards specify the method, and sometimes the actual equipment,
that firms must use to comply with a particular regulation. A performance standard sets
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a uniform control target for firms, while allowing some latitude in how this target is
met.

“Holding all firms to the same target can be expensive and, in some
circumstances, counterproductive. While standards may effectively limit emissions of
pollutants, they typically exact relatively high costs in the process, by forcing some
firms to resort to unduly expensive means of controlling pollution. Because the costs
of controlling emissions may vary greatly among firms, and even among sources within
the same firm, the appropriate technology in one situation may not be appropriate (cost-
effective) in another. Thus, control costs can vary enormously due to a firm's
production design, physical configuration, age of its assets, or other factors.

“Furthermore, command-and-control regulations tend to freeze the development
of technologies that might otherwise result in greater levels of control. Little or no
financial incentive exists for businesses to exceed their control targets, and both
technology-based and performance-based standards discourage adoption of new
technologies. A business that adopts a new technology may be “rewarded” by being
held to a higher standard of performance and not given the opportunity to benefit
financially from its investment, except to the extent that its competitors have even more
difficulty reaching the new standard.”

With an emission rate based program, the Department would have to determine
appropriate control requirements for each applicable source and enforce compliance with
those requirements. The cost of complying with an emission rate program would be
higher than with a trading program because the marginal cost for some sources to remove
the last tons of CO, can be significant. A trading program allows sources with high
implementation costs to seek out other sources with low implementation costs and
purchase excess allowances from those sources, thereby reducing the overall cost of
control. Studies have shown that the use of a trading program can result in a savings of at
least 25 percent. An emission rate based program cannot impose a cumulative statewide
emissions cap on mass emissions. Therefore, the Program would need to be initially
designed with a sufficient safety margin to accommodate growth in the electricity
generating industry so that estimated emissions from the entire industry sector might
remain close to the goals of the Program over time. An emission rate-based program
would need to be continually evaluated to determine if the environmental goals of the
Program are still being met. If the goals are exceeded then the emission rates in the
Program would need to be adjusted. ' A trading program that caps emissions at a certain
level provides assurances that the goals of the Program are met.

B. Variations of the Program
The Department also considered a number of variations of the emissions cap-and-
trade construct that could share many or most of the features of the Program as proposed.

These alternatives included: (1) a New York only trading program; (2) allocating
allowances to generators at no cost; and (3) applicability to smaller sources.
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First, New York has clearly demonstrated that a State-only cap-and-trade program
can be successful with the implementation of the ADRP. At the time of its conception
there were no federal actions, and a regional consensus could not be reached regarding
how to further reduce emissions of SO, and NOx from electric generating facilities.
Conversely, for CO,, the lack of federal and limited State action prompted New York to
evaluate the potential for national, regional and State-only programs to address GHG
emissions from the electric generating sector. The continued lack of commitment on the
federal level resulted in the development of a regional strategy to reduce CO, emissions
from the electric generating sector. While the Department has demonstrated that a State-
only program can be successful, the commitment by ten States to implement a regional
cap-and trade program resulted in the selection of a regional program. This choice will
result in greater emission reductions, will increase the overall effectiveness of the
Program, and will enhance the economic benefits to affected sources that result from a
larger allowance market. Given the commitments and economic advantages to affected
sources, the Department opted not to pursue a State-only trading program at this time.

Secondly, the Department considered and rejected an allocation methodology for
CO, allowances under the Program that would have given allowances to generators at no
cost. This could have been accomplished using a number of different specific
approaches, including those based on a source’s output of electricity, or based on a
source’s heat input. Instead, the Department is proposing to create the aforementioned
EE & CET Account.

In New York’s deregulated electricity market, the value of emissions allowances
are passed on as operating costs to the consumers of electricity, whether the electric
generators receive the allowances for free or pay for them. This is true because the
emissions allowance represents a commodity of value that must be consumed in order to
operate the power plant. A plant operator will include the value of the allowances needed
to operate in its electricity price because the value represents the opportunity cost for
using the allowances to operate, rather than selling the allowances on the market. Given
this dynamic, allocating allowances to generators for free is neither cost-effective nor
good public policy. Furthermore, the Program’s cost does not increase if the generators
are required to purchase the allowances, because the generator incorporates the same
dollar value of the allowance in its bid to supply electricity, whether the allowance was
obtained at no cost or through purchase on the open market. The EE & CET Account
recognizes this economic reality and aims to avoid the inequity that occurs when
consumers are required to pay for the emissions allowance as part of the cost of
electricity, even though the generators were given the allowance at no charge. Instead,
the EE & CET Account ensures that the value of the allowances is used to further the
emissions reduction aims of the Program through cost-effective energy efficiency and
clean energy technologies, while simultaneously reducing the cost of the Program to
consumers.

Finally, the Department originally considered including all electricity generators

of 15 megawatts in size in the Program but ultimately chose to limit the applicability
under the Program to electric generators of 25 megawatts and larger. Since these smaller
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units (less than 25 megawatts) have a small impact on overall CO; emissions, the
Department decided not to include them under the Program at this time.

C. No-Action Alternative

Numerous scientific studies have made predictions about adverse climate changes
that will occur without any action taken to reduce GHGs. If fossil fuel-intensive
economic growth continues unabated, atmospheric CO, concentrations will more than
triple pre-industrial levels by 2100. Under this scenario, scientific projections for the
Northeast climate show:

. By the end of the century, winters are expected to warm by 8 to 12°F and
summers by 6 to 14°F.
. An increase in the number of extreme heat days. For example, scientists

have estimated that we can expect the number of 90°F days in New York City, to
increase from an average of between 15 and 20 days per year from 1961 to 1990, to
between 35 and 50 days per year from 2040 to 2069. Similar relative increases are
projected for Buffalo, New York.

. Winter precipitation is projected to increasingly fall as rain rather than
snow, increasing the risk of winter flooding,
. By the end of the century, the southern and western parts of the Northeast

could experience as few as five to 10 snow-covered days, compared with 10 to 45 days
historically.

. Increased heavy rainfall frequency across the Northeast. In addition,
extreme storms are expected to travel further up the East Coast and affect the Northeast.
. Rising temperatures will increase evaporation rates and reduce soil

moisture in New York and the Northeast. This evaporation may increase the frequency
of short-term droughts and extension of summer low-flow periods.

. Rising winter and spring temperatures mean earlier snow melt and earlier
high spring flows.

. Sea surface temperatures are projected to rise by 8°F.

. Sea levels are projected to continue to rise between eight and 33 inches by
the end of the century.

Therefore, the Department concluded that no action was not a feasible alternative.
VIIL. EFFECTIVE DATES
The Department regulations will become effective 30 days after they have been

filed with the New York State Department of State. The Authority regulation will
become effective upon publication of the Notice of Adoption in the State Register.
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CERTIFICATION OF FINDINGS TO UNDERTAKE AN ACTION

These regulations will have a positive impact on the environment and will not
result in any significant adverse environmental impacts. Having considered the draft,
supplemental draft and final GEIS, and having considered the preceding written facts and
conclusions relied on to meet the requirements of section 6 NYCRR 617.9, this Statement
of Findings certifies that:

1. The requirements of 6 NYCRR 617 have been met;

2. Consistent with the social, economic and other essential considerations from
among the reasonable alternatives thereto, the action approved is one which
minimizes or avoids adverse environmental effects to the maximum extent
practicable, including the effects disclosed in the generic environmental
impact statement;

3. Consistent with social, economic and other essential considerations, to the
maximum extent practicable, potential adverse environmental effects revealed
in the generic environmental impact process will be minimized or avoided by
incorporating as conditions to the decision those mitigative measures which
were identified as practicable; and

4. Consistent with the applicable policies of Article 42 of the Executive Law as.
implemented by 19 NYCRR 600.5, this action will achieve a balance between
the protection of the environment and the need to accommodate social and
economic considerations.

New York State Department of Environmental Conservation

Name of Agency
625 Broadway, Albany, New York 12233
Address of Agency
/ /é/,wm?éz /2 : é’hf“zf/t[j
Signature Name
//Zﬂmﬁ‘émff Sopterefor 5 2005
el Title Date
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NEW YORK STATE ENERGY RESEARCH
AND DEVELOPMENT AUTHORITY

MEMORANDUM

To: Department of Environmental Conservation
File: 21 NYCRR Part 507

From: Office of the General Counsel
Date: September &, 2008
Subject: Adoption of SEQR Final Generic Environmental Impact Statement (Final

GEIS) Findings Statement/CO, Budget Trading Program; CO, Allowance
Auction Program

The Department of Environmental Conservation (Department), as lead agency for
purposes of the assessment of the above-referenced regulations under State
Environmental Quality Review (SEQR) requirements (6 NYCRR Part 617), has issued its
Findings Statement with respect to the Final GEIS. Based on a review of the Findings
Statement and the Final GEIS, the Authority finds that the requirements of 6 NYCRR
Part 617.9 and 617.10 have been satisfied, and that promulgation of the regulations will
have a positive impact on the environment. Accordingly, we concur in the Department’s
Findings.

On October 24, 2007, the Department and the Authority formally proposed 6
NYCRR Part 242, the CO, Budget Trading Program, and 21 NYCRR Part 507, the CO,
Allowance Auction Program, respectively. Public hearings regarding both proposed rules
and the corresponding Draft GEIS were held at four locations throughout New York State
during the week of December 10, 2007. The Department and the Authority received
voluminous comments regarding both rules and the Draft GEIS. In response to these
comments, the Department and the Authority revised their respective rules and prepared a
Supplemental Draft GEIS. The Supplemental Draft GEIS was accepted on April 24,
2008, and the revised rules and the Supplemental Draft GEIS were published on May 7,
2008. Hearings were held at two locations in New York State on June 9, 2008. The
Department and the Authority once again received numerous comments on both revised
rules and the Supplemental Draft GEIS. The final Part 242 and GEIS were approved by
the Department’s Environmental Board on August 11, 2008. The Final GEIS was
published in the Environmental Notice Bulletin (ENB) on August 20, 2008. A
Supplemental Notice was also filed in the ENB on August 27, 2008.
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With respect to the activities to be conducted by the Authority, under Part 242 the
Department will allocate CO; emissions allowances (‘“Allowances”) to an Energy
Efficiency and Clean Energy Technology Account (“Account”), which will be
established and administered by the Authority under Part 507. As is stated in Part 242,
the Account will be established to promote and reward investments in energy efficiency,
renewable or non-carbon emitting technologies, and/or innovative carbon emissions
abatement technologies with significant carbon reduction potential. The Authority will
conduct auctions, pursuant to the process provided in Part 507, through which the
allowances will be made available for sale. The proceeds of the sale of Allowances will
be used to promote the above-stated purposes of the Account, and for administrative and
implementation expenses incurred.

The programs to be promoted by the Authority will be similar to the energy
efficiency, renewable and clean energy programs that the Authority currently administers.
Those programs have been the subject of numerous previous SEQR assessments, and
have been the subject of negative declarations by the Public Service Commission in the
context of the System-Benefits Charge proceedings, the Renewable Portfolio Standard
proceeding (Case 03-E-0188), and in a recent proceeding regarding Con Edison’s electric
rates (Case 04-E-0548). On balance, the promulgation of Parts 242 and 507 and the
administration of the Account by the Authority will have a positive impact on the
environment, because they will lead to a reduction in the emissions of CO, and other
harmful substances by electric generating facilities. Concurrence with the Department’s
Findings is therefore appropriate.

29





