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INTRODUCTION

The Freshwater Wetlands AppeasBoard (Board) isagroup of citizen-members appointed by the
Governor to hear chalenges to decisons made by agencies which administer the New York State
Freshwater Wetlands Act (Article 24 of the Environmenta Conservation Law). The Board's proceedings
arelessformd than court proceedings but are still subject to rules, set out in Part 647 of Title 6 of the New
Y ork Code of Rules and Regulations.

This booklet is a plain language explanation of key requirements of those rules. It is not a
replacement for them, nor isit intended to be a detalled summary. It should, however, guide a potentid

appellant through the basic Freshwater Wetlands Appeals Board process.



NOTICE OF APPEAL

An apped may chdlenge any "..find order or determination” of the commissioner of the

Department of Environmental Conservation (DEC)!. The apped must beinitiated within 30 days of the

date of the decision being chalenged.

The gpped s processis Sarted by adocument called the "Notice of Apped”. It may beassmple

asaletter, but it should contain a least the following information:

1.

the action of the department which is being chalenged (mapping, permit issuance/denid, specific
delinestion, or such);

the location of the wetland subject to the apped (wetland number and/or description of Site);

the reason(s) for disagreeing with the action of the department which isbeing chalenged (factualy
wrong, not based on data in the department's records, beyond the department's authority, or
otherwise irregular); and,

the relief requested (that is, what action is being asked of the Board).

The Notice should raise issues that will be addressed in developing your case, but it should not

discuss them in detail.

1The DEC administers the Freshwater Wetlands Act in most of New York State. In the

Adirondack Park, the Adirondack Park Agency administers the Freshwater Wetlands Act. In afew
towns, the town government has taken over. In any of these areas, therefore, an appeal of awetlands
decision would be brought againgt that other agency. The Notice of Apped must be served on the
heed of that administering agency, with a copy aso sent to the DEC Commissioner. Therefore, the
APA or town government will then follow the steps described here for the DEC.
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The Notice of Appeal must be sent to both the DEC and the Board, in 2 separate steps, called
"serving" the DEC and "filing" with the Board. Firg, the DEC's copy of the Notice must be "served" by

sending it by certified or registered U.S. mail to:

Erin M. Crotty, Commissioner
New Y ork State Department of
Environmental Conservation
625 Broadway - (14™ Floor)
Albany, NY 12233-1010
Next, the origina and 5 copies of the Notice must be "filed” with the Board by sending them to:
Freshwater Wetlands Appeals Board
625 Broadway - Room 145
Albany, NY 12233-1070
Attention: Docket Clerk
The Board's copiesmust be accompanied by an " Affidavit of Service," anotarized statement which
certifies that the Commissioner's copy of the Notice of Apped was properly sent (“served"). Page four
isasample showing the bare minimum which this affidavit must contain.
When the Board receives a Notice of Appedl, it will be assigned a "docket number”. These
numbers are issued sequentialy by year and are used to identify each appedl. The person filing the apped
is cdled the "gppelant” while the chdlenged agency is the "respondent;” each isa "party” to the apped.

Both appellant and respondent are informed of the docket number assigned to each apped.



Affidavit of Service
State of New Y ork))
County of )
(Name) , being duly sworn, states. | am over 18 years dld, | live a
address on (date) , | mailed acopy of the Notice of Appedl to:
Erin M. Crotty, Commissoner
New Y ork State Department of

Environmentd Conservation
625 Broadway - (14" Floor)
Albany, NY 12233-1010

by sending it certified/registered U.S. mall.

Y our Signature

Sworn to Before Me
this day of , 20

Notary Public



ANSWER AND APPEARANCE

The DEC'sinitid response to the Notice of Apped is cdled the "Answer and Appearance”’ and
is sent to both the appelant and the Board. It generdly respondsto ("answers') the pointsin the Notice
and indicates which gtaff attorney will be the primary contact (“gppear”) for DEC. All further papers or

correspondence about the appeal should be sent to the attorney named in the Answer and Appearance.

SCHEDULING

Once the department has answered, a schedule will be set for DEC to submit its "Record on
Apped" (thefile pertaining to the challenged action) and for both Sdesto submit briefs. The gppdlant may
work with the DEC in preparing the record to ensure that dl relevant documents are submitted to the
Board. Time periods for submission of the record and briefs may be dtered. Requests for schedule
changes should be arranged, whenever possible, among the parties ("on consent”) before presenting the

request to the Board. Such arequest may aso be made directly to the Board.



BRIEEFS

The word "brief" sounds quite legdigtic, and to be honest, has discouraged some people from
pursuing appeals on their own. The key isto NOT PANIC. A "brief" is nothing more than an orderly
written presentation of the arguments on one Side of acase. While model forms are available, no specific
forma dructure is actudly required. For the sake of those who will be reading the briefs, however, the
brief should be clearly organized. A smplified generd format for an gppellant's brief could be:

1 [ ntroduction, which summarizes the arguments to be devel oped;

2. Individua Points or Arguments, using facts, figures, or quotations as needed, with narrative to

explain each point; and

3. Condusion, which briefly reviews the arguments and relates them to the relief requested in the

Notice of Appeal.

The"initid brief" isto be submitted by the appellant. Because the generd rules for reviews such
as those done by this Board presume that an agency's decision is correct unless proven wrong, the
gopdlant is said to "bear the burden of proof”. In other words, the gppellant must show in some detall

exactly why the challenged decison is believed wrong.



The DEC will then submit its brief, in which it will attempt to counter the points raised by the
gppellant. Findly, the gppellant may (but is not required to) reply in a2-page |etter to the pointsraised by
the DEC.

Each gppe lant must serve (by regular mail) one copy of its brief on the DEC atorney namedinthe
Answer and Appearance and then file the origind plusfive copiesand an affidavit of service onDEC with
the Board. DEC will provide the appellant with a copy of its brief. If an gppellant chooses to submit a

reply to DEC's brief, that reply must be served and filed in the same manner as the brief.

ORAL ARGUMENT

The Board does not hold full hearings on most gppeds but may hold "ord argument” if it is
requested to do so by either sde. Ord argument is, essentidly, achanceto highlight points from the brief
inan effort to persuade the Board to accept one's viewpoint. Sworn witnesses are not called, although the
Board will sometimes dlow an expert to clarify atechnica point.

The Board does not provide a stenographer or transcript for oral argument. If any party wantsa
transcript, that party must arrange for and pay the stenographer and provide acopy of thetranscript to the

Board.



If ord argument is desired, it must be requested when a party's brief is submitted. If it is not

requested, the Board will decide the case based on the briefs and record ("on the papers').

INTERVENORSAND OTHER INTERESTS

Often, individuas or groups besides the appelant and DEC will be interested in an apped. If
someone wishes to actudly participate as a party in the process of the appedl, a written gpplication to
intervene must be made to the Board. That gpplication must specifically demonstrate how that person or
group hasadirect interest in, or could be affected, by the outcome of an apped. A copy of the gpplication
to intervene must also be sent to each party to an gpped. If the intervention request is granted, the
intervenor will submit briefs on the same schedule as the party whose position the intervenor supports.

Indlividua s who wish only to comment may usedither of two written submissons an"amicuscuriag"
brief or aletter of "limited gppearance’. Theletter isredtricted to 2 pages and may be sent by anyone who
wishesto offer rdatively brief comments or observations on an apped. "Amicus curiag" means"friend of
the court”, and an amicus brief is submitted without any right to participate further in the appea process.
The Board must be asked for permission to submit an amicusbrief. A copy of the proposed brief must be

submitted with that request, and the proposed brief and application must be sent to dl parties.



A day is an order which preserves the status quo by temporarily stopping someone from
proceeding with an approved action. The Board may grant a stay where it is essentid to protect the
wetland while the appedl is processed.

Fling and properly serving a stay request puts an automatic temporary stay into effect, until the
Board (or a least the chairman) can hear argument on that stay request. The stay request itsalf must clearly
date that a stay is requested, by whom, and the judtification for the stay (including both the damage to be
avoided and why the requestor believes the apped itsaf will succeed). It mugt dso explicitly inform the
person actudly restrained by the stay (landowner and/or permit holder) that the stay has been requested
and that the temporary stay has taken effect.

The stay request must beserved in person--that is, hand delivered - by the requestor on the permit

holder/landowner and served by mall on theDEC aswdl asfiled withtheBoard. Affidavitsof servicemust

be provided when the Board's copies are filed.
The DEC and the person restrained may file written responsesto the stay request. The Board will
then schedule argument on the stay as soon as practica. If the Board decides to continue the stay while

the apped is being heard, it may require that the requestor post a bond for the duration of the stay and

appedl.



DECISION

A written decison isissued on eachapped. Both the gppellant and the DEC are sent copies, and
another copy isfiled with the County Clerk of the county containing the wetland in question. All decisons

made by the Board since 1988 are available through Westlaw and L exis. All Board decisonsareonfile

in the Board's office and may be reviewed there.

GENERAL

"Ex parte communications' are any conversations or |etters about theissues or substance of acase
between the Board and only one party, and they are NOT dlowed. Therefore, anything substantive sent
by an appellant to the Board must also be sent to the DEC. Thisdoes not apply to questions about rules,
procedures, dates or such, so calsor lettersto the Board's office on these matters are entirely appropriate
and do not require notice or copies to the opposte party.

The Board is not the DEC and s0 is not the place to direct records access requests. Wetlands
mapping files and permit files are kept in DEC's regiond offices. Y ou can arrange to review such files by
contacting the regiona office covering your county.

Any decison issued by the Board may be chalenged by any party to that gpped in New Y ork
State Supreme Court for the gppropriate county, under Article 78 of New Y ork State's Civil Practice Law

and Rules (CPLR).

(FWABGUIDE - DECEMBER2001)
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